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55  L.  J.  Q.  B.  236;  54L.  T.  167;  34  W.  E.  398 *. 114 

"Tryst,"  (1909)  P.  333  72 

Tuff  V.  Wannan  (1857),  2  C.  B.N.  S.  740;   26  L.  J.  C.  P.  263;   5 

W.  E.  685;  on  app.  5  C.  B.  N.S.  573;  6  Jur.  N.  S.  222;  27  L.J. 

C.  P.  322;  6  W.  E.  693— Ex.  Ch.  27,  34,  35,  56,  57,  58 

"Tugela"  (1913),  SOT.  L.  E.  101  129 

"Turquoise,"  (1908)  P.  148;  98  L.T.  588;  77  L.  J.  P.  97;  11  Asp. 

M.  C.  28 343,  344 

"Turret  Court"  (1900),  69  L.  J.  Ad.   117  j   84  L.T.   331;  9  Asp. 

M.  C.  162  296 

"Tweedsdale"  (1889),  14  P.  D.  164;  58  L.  J.  Ad.  41;  61  L.  T.  371; 

37  W.  E.  783;  6  Asp.  M.  C.  430  ...338,  339,  411,  431^  444 

"Twenty-one  Friends,"  33  Fed.   Eep.   190   ..' 19 

"Two  Ellens,"  Johnson  v.  Blaek  (1872),  3  Moo.  P.  C.  N.  S.  398; 

L.E.  4  P.C.  161;  41  L.  J.  Ad.  33;  26  L.T.  1;   20  W.  E.  592; 

1  Asp.  M.  C.  208  89,  91,  92,  96 

"Two  Sisters"  (1852),  1  Pritch.  Ad.  Dig.  (ed.  1887)  248  42 

Twyneham  v.  Harman  (1774),  Marsd.  Ad.  Cas.  130  221 


U. 

Ueberweg  v.  La  Compagnie  Gfin^rale  Transatlantique,  60  Fed.  Eep. 

461 420 

"Uhla"  (1867),  L.E.  2  A.  &  E.  29  (note);  37  L.  J.  Ad.  16  (note); 

19  L.  T.  89;  3  Mar.  Law  Cas.  O.  S.  148  467,  475 

"Ulster"  (coming  out  of  dock)  (1862),  1  Mar.  Law  Cas.  O.  S.  234..  480 

(appeal)  (1862),  1  Moo.  P.  C.  N.  S.  31;  10  W.  E.  794....  453 

"Umbria,"  166  U.  S.  Eep.  404  309,  358,  362 

"Umona,"  (1914)  P.  141;  83  L.  J.  P.  106;  111  L.T.  415;  12  Asp. 

M.  C.  527;  30  T.  L.  E.  498  1,  148,  200 

"  Umsinga,"  (1911)  P.  234;  80  L.  J.  P.  90;  27  T.  L.  R.  439. .455, 532,  543 


TABLE  OF  CASES.  IxxV 


«Un 


PAOK 

Jndaunted"  (1886),  11  P.  D.  46;  55  L.  J.  Ad.  24;  54  L.  T.  542; 

34  W.  E.  686;  5  Asp.  M.  C.  580 202,  203 

"Underwriter."     See  "I>ake  St.  Qair  "  and  "Underwriter," 

"Undine"  (1857),  2  Pritoh.  Ad.  Dig.  1761  131 

"Union"  (1860),  Lush.  128;  30  L.  J.  Ad.  17;  3  L.  T.  280  94,  226 

Union  Marine  Ins.  Co.  v.  Berwick,  (1895)  2Q.  B.  279;  64  L.  J. 

Q.  B.  679;  73  L.  T.  156;  8  Asp.  M.  C.  71  252 

Union  Steamship  Co.   t'.   Owners  of  "  Araoan."     See  "American" 

and  "  Syria." 
"United  Service"  (1883),  8  P.  D.   56;   5  Asp.  M.  C.  55;  52  L.  J. 

Ad.  18;  48  L.  T.  486;  31  W.  E.  614;  on  app.  9  P.  D.  3;  53  L.  J. 

Ad.  1;  32  W.  E.  565;  5  Asp.  M.  C.  170;  49  L.  T.  701.. .202,  210,  485 

"United  States"  (1865),  12  L.  T.  33— P.  C 33,  146,  483 

V.  St.  Louis  &  Mississippi  Valley  Transportation 

Co.,  184  U.  S.  Rep.  247  43 

"Unity"  (1856),  Swab.  101  10,  54,  297,  422,  424 

"Upcerne,"  (1912)  P.  160;  81  L.  J.  P.  110;  107  L.  T.  860;  12  Asp. 

M.  C,  281;  28  T.  L.  E.  370— D 144,  288 

"Upton  Castle,"  (1906)  P.  147;  93  L.  T.  814;   75  L.  J.  P.  77;  10 

Asp.   M.   C.   153   .337,   338 

"  Urania  "  (1861),  5  L.  T.  402;  10  W.  E.  97;  1  Mar.  Law  Cas.  O.  S. 

156  277 

"Uskmoor,"   (1902)   P.   250;    71   L.  J.  Ad.    103;    87   L.  T.   55;    51 

W.  E.  93;  9  Asp.  M.  C.  316  450 

"Utopia,"  (1893)  App.  Caa.  492;  62  L.  J.  P.  C.  118;  70  L.  T.  47; 

1  E.  394;  7  Asp.  M.  C.  408— P.  C 98,  104,  294 


V. 

Vadala  v.   Lawes  (1890),  25  Q.  B.  D.   310;   62  L.  T.  701;   63  ibid. 

128;   38  W.   E.   594  : 234 

"Valdei"  (1915),  31  T.  L.  E.  144  21 

"VaUeyo,"  Ad.   Div.  27th  April,  1887   73 

Van  Eijck  v.  Somerville,  (1906)  A.  C.  489;  10  Asp.  M.  C.  263  191 

"VanderbUt,"  6  Wall.   225 • 9,   427 

Vanderplank  v.  Miller  (1828),  Moo.  &  M.  169  455 

"Vandyk"  (1881),  7  P.  D.  42;  on  app.  47  L.  T.  694;  5  Asp.  M.  C. 

17- 263 

"Velocity"  (1869),  6  Moo.  P.  C.N.S.  263;   L.  E.   3  P.  C.  44;   39 

L.  J.  Ad.  20;  21  L.  T.  686;  18  W.  E.  264 10,  274,  299,  307,  382, 

384,  391,  392,  427,  428 

Velthasen  v.  Ormsby  (1789),  3  T.  E.  315  220 

Vennall  v.  Garner  (1830),  1  Car.  &  M.  21;  3  Tyr.  85  13 

"Vera  Cruz,"  No.  1  (1884)  (infringement  of  regulations),  9  P.  D. 

88;  53  t.'j.  Ad.  33;  51  L.  T..  24;   32  W.  E.  783;  5  Asp.  M.  C. 

254 35,  36,  60,  69,  74,  142,  154,  289. 

(1884)  No.  2  (jurisdiction  in  rem),  9  P.  D.  96;  53  L.  J. 

Ad.  33;  SI  L.  T.  104;  5  Asp.  M.  C.  270;  (H.  L.)  nom.  Seward  u. 

"Vera  Cruz;"  (1906)  10  App.  Cas.  59;   54  L.  J.  Ad.  9;  52  L.  T. 

474-  33  W.  E.  477;  5  Asp.  M.  C.  386  36,  91,  133,  225,  232,  233 
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Verduen  o.  March  (not  reported)  i 159 

"Veritas,"  (1901)  P.  304;  70  L.  J.  Ad.  75;   86  L.  T.  136;   9  Aap. 

M.  C.  237  92,  94,  262,  28T 

"Vernon"  (1842),  1  W.  Eob.  316  22T 

"Vesper,"  9  Fed.  Eep.  569  358,  363 

"  Vesuvius  "  and  "  Savemake."     See  "  Savernake." 

''Vianna"  (1858),  Swab.   405   -tSl 

"Vickaburg,"   7   Blatchf.   216   471 

"Victor"  (1860),  Lush.  72;  29  L.  .T.  Ad.  110;  2  L.  T.  331 90,  96, 

278,  280 
"Victor  Covaoevitch"   (1885),   10  P.  D.   40;    54   L.  J.  Ad.   48;   52 

L.  T.  632;  5  Asp.  M.  C.  417  273 

"Victoria"   (lights)    (1848),   3  W.   Rob.   49  ...314,  315,  362,   364,  365 
(1887)  No.  1  (damage  to  cargo),  12  P.  D.  106;  56  L.J. 

Ad.  75;  56  L.  T.  499;  36  W.  E.  291;  6  Asp.  M.  C.  120  91 

•  No.  2  (life  claimants)  (1888),  13  P.  D.  125;  57  L.  J.  Ad. 


103;  69  L.  T.  728;  37  W.  E.  62;  6  Asp.  M.  C.  336 188 

"  Victoria  "  and  "  Keilawarra."     See  Australian,  &c.  Co.  -u.  Smith. 
Victorian  Railway  Commissioners  v.  Coultas  (1888),  13  App.  Cas. 

222;  57  L.  J.  P.  C.  69;  68  L.  T.  390;  37  W.  E.  129  117 

"Victory"  and  "  Plymothian,"  168  U.  S.  Rep.  410  153,  385 

"Vildosala"  (1880),  42  L.  T.  96;  4  Asp.  M.  C.  228  276 

"Villedu  Havre,"  7  Bened.  328  459 

"Vindomora"  (1891),  14  P.  D.  172;   59  L.  J.  Ad.  8;  61  L.  T.  655; 

38  W.  E.  69;.  6  Aap.  M.  0.  438;   affd.   (1891)   App.  Cas.   1;  60 

L.J.  Ad.  1;  63  L.  T.  749;  6  Asp.  M.  C.  569 309,362 

"Viola,"  59  Fed.  Eep.  632  60,  453 

Violet  V.  Blague  (1616),  Cro.  Jao.  514  220 

"Virgil"  (1843),  2  W.  Eob.  201 19,  269 

"Virginia  Ehrman,"  7  Otto,  309  211 

"Virgo"  (1876),  35  L.  T.  519;  25  W.  E.  397;  3  Aap.  M.  C.  285...    IS, 

16,  22 

7  Bened.  495  398 

"Vivar"  (1877),  2  P.  D.  29;   36  L.  T.  782;   25  W.  E.  453;  3  Asp. 

M.  C.   308— C.   A.  ..: 220,  266 

"Vivid"  (speed)   (1856),  Swab.  88;   on  app.   nom.  Churchward  «. 

Palmer,  10  Moo.  P.  C.  472;  4  W.  E.  756— P.  C 56,  359 

— — ■  (keep  her  course)  (1849),  7  Not.  of  Cas.  127  365,  392,  401 

(foul  berth)  (1873),  42  L.  J.  Ad.  67;  28  L.  T.  376;  1  Asp. 

M.   C,  601 460,  461,  465 

Vognel  o.  Tomlinson  (1734),  Marsd.  Ad.  Cas.  314  90,  171 

"Volant"  (1842)   (part-owner;   liability),  1   W.   Eob.  383;   1  Not. 

of  Cas.    503   95,   i70,   181,  221,   278,   279 

(arrest;  damages)  (1864),  Br.  &  L.  321 280 

"Volcano"  (1844),  2  W.  Rob.  337  109,  461,  468 

"  Voorwaarts  "  and  "  Khedive,"  Stoomvaart,  &o.  Co.  v.  Peninsular, 

&c.  Co.  (infringement  of  regulations)   (1880),  5  App.  Cas.  876; 

52  L.  J.  Ad.  1;  43  L.  T.  610;  29  W.  E.  173;  4  Asp.  M.  C.  360— 

H.  L 4,  6,  7,   8,  9,   12,   31,  50,  57,  58,  59,  61,  62,  67,  68.,  71, 

74,  299,  300,  306,  388,  402,  404,  405,  410,  411,  412,  433, 

434,    436,   443,    447,   459 
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"  Voorwaarts  "  and  "  Khedive,"  Stoomvaart,  &o.  Co.  v.  Peninswlar, 
&c.  Co.  (division  of  loas)  (1882),  7  App.  Cas.  795;  52  L.  J.  Ad. 
1;  47  L.  T.  198;  31  W.  B.  249;  4  Asp.  M.  C.  567— H.  L.......82,  102, 

141,  142,  143,   148,   151,   152,   170,   174,   190,  256 

"Vortigern"  (1859),  Swab.  518;  1  L.  T.  307  268 

"Vrow  Janetze,"  Ad.  Ct.  2nd  Feb.   1820 168 


W. 

"W.  A.  Levering,"  36  Fed.  Eep.  511  204,  316 

"W.  A.  Scholten"  (1888),  13  P.  D.  8;  57  L.  J.  Ad.  4;  58  L.  T.  91; 

36  W.  E.  559;  6  Asp.  M.  C.  244 267 

"W.  C.  Redfield,"  4  Bened.  227  387,  471 

"W.  H.  No.  1"  and  "Knight  Errant,"  (1911)  App.  Cas.  30  480 

"W.  H.  Gratwick,"  81  Fed.  Rep.  590  212 

"W.  J.  Keyser,"  56  Fed.  Rep.  731  217 

Wahlberg  v.  Young  (1876),  45  L.  J.  C.  P.  783;  24  W.  R.  846 ;  4  Asp. 

M.  C.   27   187,   191,  209,  283 

Waite  V.  North  Eastern  Ry.  Co.  (1858),  B.  B.  &  E.  719  115 

Wakelin  v.  London  and  South  Western  Ry.   Co.   (1886),  12  App. 

Cas.  41;  56  L.  J.  Q.  B.  229;  55  L.  T.  709;  35  W.  R.  144  35,  40 

Walker  v.  Maitland  (1858),  5  B.  &  A.  171  252,  256 

"Wallace,"  41  Fed.  Rep.  894  464 

Walsh  V.  Brooklyn  and  New  York  Ferry  Co.,  68  Fed.  Rep.  507...      8. 

393,  480 
"  Walter  D.  Wallet,"  (1893)  P.  202;  62  L.  J.  Ad.  88;  69  L.  T.  771; 

7  Asp.  M.  C.  398  /.. 280 

Waltham  v.  Mulgar  (1606),  Moo.   776  80,  223 

"Wanata,"  4  Bened.  310;  5  Otto,  600  187 

"Wanderer,"  20  Fed.   Rep.   140   154 

"Wansfell"  (1855),  1   Sp.  269  56 

"Warkworth"  (1884),  9  P.  D.  20;  53  L.  J.  Ad.  4;  32  W.  R.  479; 
49  L.  T.  715;  5  Asp.  M.  C.  194;  on  app.  9  P.  D.  145;  53  L.  J.  Ad. 
65;  33  W.  R.  112;  51  L.  T.  558;  33  W.  R.  112;  5  Asp.  M.  C.  326 

— C.  A 15,  22,  175,  181,  186,  187,  283,295 

"Warrior"  (1872),  L.  R.  3  A.  &  E.  553;  27  L.  T.  101;  21  W.  R, 

82;  1  Asp.  M.  C.  400  388,  446 

"Washington"  (1841),  5  Jar.   1067  142,  149,  289 

"Wasp"  (1866),  L.  R.  1  A.  &  E.  367;  16  L.  T.  854;  2  Mar.  Law 

Cas.   0.   S.   552   96 

"Waterloo"  (1820),  2  Dods.   Ad.  433 99 

Wayde  v.  Lady  Carp  (1822),  2  Dow.  &  R.  255  426 

"Webb,"  14  WaU.  406  201,  210,  211 

Webster  v.  Disharoon,  64  Fed.  Rep.  143  84 

V.  Manchester,  Sheffield,  &c.  Ry.  Co.  (1884),  5  Asp.  M.  C. 

256,  n : 267 

"  Wega,"  (1895)  P.  156;  64  L.  J.  Ad.  68;  72  L.  T.  332;  7  Asp.  M.  0. 
697 344,  535,  5Sr 
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Wells  V.  Armstrongs,  29  Pod.  Rep.  216 4* 

«.  Osman  (1703),  2  Raym.  1041;  6  Mod.  238 100 

"Wenona,"  19  Wall.  41 ;...  305 

^'West  Cock,"  (1911)  P.  25;  80  L.  J.  P.  97;  C.  A.  208;  104  L.  T. 

736;  12  Asp.  M.  O.  75;  55  S.  J.  329;  27  T.  L.  R.  301 .'45,  202,  203, 

205,  206 

"Western  Belle"  (1906),  95  L.  T.  364;  10  Asp.  M.  C.  279 456,  458 

Western  Electric  Co.  v.  G.  E.  R.,  (1914)  3  K.  B.  554;  83  L.  J.  K.  B. 

1326;  111  L.  T.  29;  19  Com.  Cas.  301;  30  T.  L.  R.  416 250 

"  Westernland,"  24  Ped.   Rep.   703   37 

"Westhall,"  153  Fed.  Rep.  1010 9 

"Westphalia,"  4  Bened.  404;  2i  L.  T.  75;  1  Asp.  M.  C.  12  363 

"Wexford"  (1888),  13  P.  D.  10;  57  L.  J.  Ad.  6;  58  L.  T.  28;  36 

W.  R.  560;  6  Asp.  M.  C.  244  124 

Wharton  c.  Pitts  (1693),  1  SaUc.  643  ..' 220 

"  Wheatsheaf  "  and  "  Intrepide  "  (1866),  13  L.  T.  612;  2  Mar..  Law 

Ca's.  O.  S.  292 , 38,  39,  416 

White  V.  Crisp  (1854),  10  Ex.  312  :. 17,  103 

V.  Dobinson- (184i),  1^  Sim.  373  '. 237 

V.  Phillips  (1863),  15  C.B.N.  S.  243;  33  L.  J.  C.  P.  33;  10 

Jur.  N.  S.  423;  9  L.  T.  388  103 

— c-.  Walker,  Sold.  Ser.  Adm.  II.  Ixxxiv 160 


"Whiteash"  and  "Winnie," '64  Fed.   Rep.   893  393,  444 

«  Whitlieburn  "  (1900),  83  L.  T.  743;  9  Asp.  M.  C.  154 422,  425 

"Whitney,"  77   Fed.   Rep.   1001   333 

Wliitridgo  «.   Dill,  23  How.  418  : 418,  457 

"Why  Not"  (1868),  L.  R.  2  A.  &  E.  265;  38  L.  J.  Ad.  26;  18  L.  T. 

861 269 

"Wild  Ranger"  (1860),  Lush.  553;  32  L.  J.  Ad.  49;.  9  Jur.  N.  S. 

134;  7  L.  T.  723;  11  W.  R.  255' ...170,  228 

"Wild  Rose"  and  J.  M.  Stubbs  (1915),  32  T.  L.  R.  164  288 

Wildman  c.   Blakes.     See  "  Petersfield "  and  "Judith  Randolph." 

"  Wilhelmina."    See  "Williamina." 

WilkinS  V.  Day  (1884),  12  Q.  B.  D.  110;  49  L.  T.  399;  32  W.  R.  123.     43 

Wilkinson  c.  Clarke  (not  reported)   159 

"Willamette,"  70  Fed.  Rep.  874 31 

"Willard  Saulsbury,"  1  Pars,  on  Ship.  (od.  1869)  564 314 

"William  III."  (1871),  L.  R.   3  A.   &  E.   437;  25  L.  T.  386;   20 

W.  R.  216;  1  Asp.  M.  C.  129 90 

"William,"  4  Quebec  L.  R.  306  ...; 197,  211 

"William  Cox,"  9  Fed.  Rep.  672  217 

"William  Hutt "  (1860),  Lush.  25  272,  275,  276 

"William  Kraft,"  33  Fed.  Rep.  847  217,  218 

"William  Lindsay"  (1873),  L.  R.  5  P.  C.  338;   29  L.  T.  355;   22 

W.  R.  6;  2  Asp.  M.  C.  118  16,21,  22,  108,  463 

"William  Money"  (1827),  2  Hag.  136  96 

"William  Murtaugh,"  3  Fed.  Rep.  434  217 

"William  W.  Wood,"  68  Fed.  Rep.  601  208 

"Williamina"  (1878),  3  P.  D.  97 .127 

Williams  c.  Marten,  Seld.  Ser.  Adm.  II.  Ixxxiv.' 149 
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Willoughby  ».  Horridge  (1862),  12  C.  B.  742  113 

"Wills,"  No.  ee  (1914),  83  L.  J.  P.  162;  30  T.  L.  R.  676  ., 179 

Wilsey  v.  "Celestial  Empire,"  2  Fed.  Rep.  651 215 

Wilson  V.  Currie,  "  Otto "  and  "  Thorsa,"  (1894)  App.  Cas.  116— 

H.  L 66,  306,  337,  381,  407 

V.  Dickson  (1818),  2  B.  &  Aid.  2 170,  175, 181 

V.  Merry  (1866),  L.  E.  1  So.  Ap.  328 U.t 

V.  Newport  Dock  Co.  (1866),  L.  R.  1  Ex.  177  121,  13£ 

Wilson  Sons  v.  Owners  of  Cargo  ex  "  Xantho  "  (1887),  12  App.  Cas. 

603;  56  L.  J.  Ad.  116;  57  L.  T.  701;  33  W.R.  353;  6  Asp.  M.  C. 

9,  207— H.  L 247 

Windham  and  others  y.  Robertson  (1905),  42  Sc.  Law  Rop.  602  ...  4.11 
"Winkfleld,"   (1902)   P.   42;    71    L.  J.  Ad.   21;    85   L.  T.   668;    49 

W.  R..685;  9  Asp.  M.  C.  259— C.  A 113,  191 

"Winooski,"  162  Fed.   Rep.  64  SSS' 

"  Winstanley,"  (1896)  P.  237;  65  L.  J.  Ad.  121;  74  L.  T.  432;  afBd. 
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THE    LAW 

OF 

COLLISIONS   AT    SEA. 


CHAPTEE  I. 

NEGLIGENCE. 

The  mere  fact  that  a  ship  strikes  or  goes  foul  of  and  injures  <-'oUisioii  • 
another  creates-  no  liahility  in  herself,  her  owners,  or  those  in  uegUgeuoe 
charge  of  her.  In  the  phraseology  com'mionly  emploj^ed  in  'rettteano 
cases,  text  books,  and  even  ocaasionally  statutes,  the  vessel 
herself  is  said  to  be  liable  or  in  fault  or  to  blame,  but  this  is 
merely  a  figurative  way  of  expressing  the  liability  of  the 
owner  or  the  fault  of  those  in  charge  (a) .  By  appropriate 
process  in  an  action  in  rem  a  vessel  may  be  arrested  and  held 
as  security  for  the  payment  of  the  amount  of  the  judgment, 
and  in  a  writ  of  summDns  in  rem  the  claim  is  made  against 
the  ship  and  her  freight,  but  the  judgment  in  the  action  is 
against  the  owner  of  the  ship  and  is  not  limited  to  her 
value  (6).  The  liability  is  that  of  the  owner,  not  of  the 
vessel  (c) .  Damage  caused  by  negligence  is  the  cause  of 
action,  so  that  where  no  damage  is  occasioned  by  a  collision 
caused  by  negligence,  or  where  a  oollisiion  causes  dameige, 
but  neither  the  collision  nor  the  damage  were  caused  by 
negligence,  no  cause  of  action  arises.  The  assertion  that 
one  ship  "ran  down" — in  the  language  of  the  old  cases 
"stemmed" — the  other,  is  a  mere  allegation  of  negligence, 
and  in  no  way  advances  the  case  {d) .  Thus,  where  a  barge 
negligently  came  into  collision  with  a  schooner  without  fault 

(a)  The  Cairnbahn,  (1914)  P.  25,  infra.  Chapter  III.  p.  16  seq. 
31;    The    Umona,    (1914)    P.    141,  (d)  The  James   Watt   (1844),  2 

144;   and  see  p.  85,  infra.  W.  Eob.   270,  278;   and  per  Lord 

(&)  The  Dupleix,    (1912)   P.    8.  Esher,    The    Margaret    (1881),    6 


(f)  As  to  liability,   see  further,       P.   D.   76. 
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i  NEGLIGKNCE. 

on  the  part  of  the  schooner,  and  without  causing  damage  to 
the  schooner,  but  was  herself  holed  by  the  schooner's  anchor, 
negligently  carried  in  a  dangerous  position,  the  schooner 
had  no  right  of  action,  but  the  barge  had,  because  of  the 
injury  inflicted  by  the  schooner's  negligenoe  (e).  Thus  also 
where  a  tug  was  lawfully  lying  alongside  a  pontoon,  and. 
was  run  into  by  another  vessel,  and  driven  against  the  pon- 
toon, it  was  held  that  no  action  would  lie  by  the  owners  of 
the  pontoon  against  the  tug  (/) .  Similarly  in  cases  where 
the  cause  of  the  collision  or  the  damage  is  "  inevitable 
accident "  no  causie  of  action  arises  (^g). 
Tiooioi  Between  1873  and  the  16th  December,  1911,  there  was 

neg  gence.  ^^^  ^^^  -^^  which  damages  oould  be  reoovered  without  proof 
of  negligenoe — when  one  of  the  Regulatione  for  Preventing 
Collifiiohe  at'  Sea  was  infringed  and  the  breach  might  by 
possibility  have  contributed  to  the  collision,  the  ship  in- 
fringing w,a8  deemed  to  be  in  fault  for  the  ooUision  under 
the  provisions  of  the  Merchant  Shipping  Acts,  1873  and 
1894  (h).  This  statutory  rule  of  law  excluded  evidence 
directed  to  show  that  the  infringement  did  not  in  fact  con^ 
tribute  to  the  collision  and  rendered  the  consideration  of 
actual  negligence  unneoessary.  By  the  Maritime  Conven- 
tions Act,  1911  (i),  which  oame  into  force  on  the  16th 
December,  1911,  this  provision  was  repealed,  and  in  all  oases 
commenced  sinoe  that  date  (k)  proof  of  a  breach  of  one  of 
the  Hegulationis  gives  rise  to  no  statutory  presumption  and 
is  merely  evidenoe  of  negligenoe.  To  prove  that  a  vessel  is 
to  blame  it  is  no  longer  sufficient  to  establish  a  breach  of 
a  regulation  which  might  by  poseibility  have  contributed 
to  the  collision,  it  must  now  be  shown  that  the  breach  did 
in  fact  contribute  (I).  Thus  with  regard  to  the  necessity  of 
proving  negligenoe  on  the  part  of  those  against  whom 
damages  axe  claimed,  an  action  for  damages  by  collision  does 
not    now   differ   ivoai   any   other    action    for    damage   by 

(e)  The  Margaret (1S81),  6  P.D.  able  accident"  and  oases,  see  infra, 

76;   followed  in  The  Kaiser   Wil-  p.   18  seq. 

'helm  11.   (1915),  85  L.  J.  P.  26;  (A)  36  &  37  Vict.  c.  85,  s.   17; 

see  also  p.  26,  iwfra.  and  57  &  68  Vict.  o.  60,  s.  419  (4). 

if)  The  Titan   (1906),   10  Asp.  (»)  1  &  2  Geo.  5,  o.  57,  s.  4. 

350.  W  Ibia.  s.  ^  (2). 

{g)  For  the  meaning  of  "inevit-  (0  See  infrd,   Chapter   II.   and 

pp.  69  seq. 


PROOF  OF  NEGLIGENCE  NECESSARY. 

negligence.     The  plaintiff  cannot  succeed  if  the  case  is  left 
in  idoubt  (im) . 

Where  a  ship,  or  each  of  two  ships,  alleges  negligence  on  Case  of 
the  part  of  the  other,  and  it  is  manifest  that  the  collision  was  f°y™**^^® 
caused  by  fault  eomewhere,  but  the  evidence  does  not  satisfy 
the  Court  on  which  side  the  fault  lies,  no  damages  can  on 
the  same  principle  be  recovered,  and  each  ship  bears  her  own 
loee  (n).  "Proof  that  the  action  of  one  party  or  the  other  is 
not  proved  to  have  contributed  to  the  collision,  leaves  the  case 
a  case  of  inevitable  accident,  that  is  to  say  a  case  in  which 
neither  piarty  is  to  blame  "  (o).  The  English  law  as  to  the 
incidence  of  loss  in  this  case  differs  f rooai  that  of  some  foreign 
■countries,  and  also,  it  seems,  from  what  has  been  called  the 
general  maritime  la,w  (p) . 

Negligence,  in  a  legal  sense,  is  a  negative  rather  than  a  What  is 
positive  term,  and  is  not  susceptible  of  precise  definition 
of  univensal  application.  The  ideas  of  negligence  and  duty 
are  strictly  correlative.  There  is  no  such  thing  as  negli- 
gence in  the  abstract,  for  negligence  is  simply  the  neglect 
of  some  care,  which  we  are  bound  by  law  to  exerois©  (g)". 
■What  it  is  may  perhaps  best  be  expressed  as  "  doing  some- 
thing which  ought  either  te  be  dione  in  a  different  way  or  not 
at  all,  or  omitting  bo  do  somiething  which  ought  to  ba 
•done"(?').  In  collision  cases  the  negligence  relied  on  is 
generally  a  failure  to  exercise  the  skill,  care  and  nerve  which 

(m)  The  Ligo    (1831),    2   Hag.  (j>)  See  Bell's  OommentaiieB  on 

Ad.    356;     The    City    of    London  the  Law  of  Scotland  (ed.  1870, -by 

(1857),   Swab.   245,   300,  302.  McLaren),   I.    627;    Bynke(rshoek, 

(«)     The    Olympic    v.     JS.M.S.  Qusest.    Jur.    Priv.    O.  4,    o.   18; 

BawTce,    (1913)    P.    214,    247,   per  Pothier,  vol.  4,  p.  444.      There  is 

Vaughan  Williams,  L.  J.  no  express  authority  for  this  state- 

(o)  The'Maid  of  AtcMand  (ISiS"),  ment    as     to    the    peculiarity    of 

6  Not.  of  Gas.  240;  The  Catherine  English  law,  and  there  are  earlier 

■  of  i)over  (1831),  2  Hag.  Ad.  145;  decisions  to  the  contrary;  buttheire 

The  Laconia  (1863),  2  Moo.  P.  C.  is  no  doubt  that  the  law  is  as  stated 

N.     S.    161'     and  ,  see    'p&r    Lord  in  the  text.     As  to  the  Roman  and 

Wensleydale',  Morgan  v.  Sim,  The  foreign  law  on  the  point,  see  infra, 

London  (1867),  11  Moo.  P.  C.  307,  p.  88,  and  the  note  at  the  foot  of 

312.      But   formerly   the   law  was  Chapter  VI. 

otherwise:    infra,  p.   156  se?.     As  (?)  Grill  v.  General  Iron  Screw 

to   whether   trespass   or   case   was  Collier  Co.   (1866),  L.  R.  1  C.  P. 

the  proper  form  of  action  at  com-  600,  602;  Thomas  v.  Quartermain^e 

mon   law,   see   I>avis    v.    Saunders  (1887),    18    Q.    B.    D.    685,    per 

(1822),  2  Chit.  639;  Ogle  v.  Barnes  Bowen,  L.   J. 

(1799),  8  T.  R.   188;   Huggeti  v.  (r)  Per  Aldferson,  B.,  Blythe  v. 

Montgomery  (1807),  2  Bos.   &  P.  Birmingham  (1856),  11  Exoh.  781. 
N.  E.  446. 
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NEGLIGKNCE. 

are_ ordinarily  to  be  found  in  a  competent  seaman,  or  a  breach 
of  regulation,  either'  international  or  local,  govieming  naviga- 
tion or  equipment,  or  more  rarely  the  inefficient  or  defective 
condition  of  the  vessel  or  her  equipment.  "We  are  not  to 
expect  extraordinary  skill  or  extraiordinary  diligence,  but 
that  degree  of  skill,  and  that  degree  of  diligence,  whioh  is 
generally  to  be  found'  in  parsons  who  discharge  their 
duty  "  (s).  In  The  Dundee  (i).  Lord  Stovi^ell  defined  negli-^ 
genoe  as  "a  want  of  that  attention  ajid  vigilance  which  is 
due  to  the  security  of  other  vessels  that  are  navigating  the 
eajne.  seas,  and  which,  if  so  far  neglected  as  to  become,  how- 
ever unintentiomally,  the  cause  of  damage  of  ajiy  extent  to 
such  other  vessels,  the  miaritim©  law  considers^  as  a  dereliction 
of  bounden  duty,  entitling'  the  sufferer  to  a  reparation  in 
damages."  In  a  case  before  the  House  of  Lords,  it  was 
said  that  the  duty  of  a  seamian  is  "to  take  reasonable  care 
and  to  use  reasonable  skill"  to  prevent  the  ship  from  doing 
injury  (m);  and  this  reasonable  care  must  be  tested  by  the 
oircumstanaes  of  each  case,  thus  in  the  case  of  a  collision 
betweeai  a  ship  being  launched  and  another  afloat,  it  was 
held  that  under  the  oircumstanoee  the  utmost  possible  pre- 
oautioDB  by  those  in  charge  of  thic  launch  werp  no  more 
than  reasonable,  and  that  it  was  negligence  not  to  take  every 
possible  step  to  assure  themselves  that  nothing  was  approach- 
ing the  plaoe  which  the  launch  would  reach  (x) .  It  is 
negligence  not  to  take  reasonable  steps  to  avoid  danger  in 
navigation,  even  though  the  failure  to  take  thfe  requisite 
steps  can  be  justified  by  another  good  motive,  e.g.,  to  save 
expense  to  the  owner  (y) .  But  when  those  in  charge  of  a 
veflsel  lare  placed,  through  no  fault  of  their  own,  in  a  real 
dilemimia  and  have  to  take  one  of  t'wo  courses,  each  of  which 
involves  risk  of  causing  damage  to  life  and  property,  they 
are  not  iguilty  of  negligence  if  they  take  the  course  involving 
the  least  risk,  even  though  damage  in  fact  results  {z) .     To 

(«)   Per    Dr.     Lushington,    Th.e  land  Look,  (1911)  P.  261;   (1912) 

Thomas    Powell    and    The     Ouba  App.   Oas.  312. 

(1866),    14   L.    T.    603.  {y)  The  Bighland  Loch,  (1911) 

(0  (1823),  1  Hag.  Ad.  120.  P.  261;  (1912)  App.  Cas.  312.  Of. 

(«)  Per,   Lord    Blackburn,    The  oaaes  where  failure  to  take  a  tug 

Voonoaaria     and     -The     Khedive  caused  collision:   e.g.,  The  Gerior 

(1880),  5  Apg.  Oas.  876,  890.'  (1894),   7   Asp.   M.    0.   472;    The 

(x)  The    George   Eoper    (1883),  ^««0!!  XyZe  "(1886),  11  P.  D.  114. 

8  P.  D.  119;   see  also  The  High-  (z)  The  Highland  XocA,   (1911) 

P.  261;   (1912)  App.  Oas.  312. 


BREACH  OF  REGULATIONS. 

exercise  ordinary  skill,  care  and  nerve  is  not  the  whole  duty 
of  seameoi,  but  to  observe  the  regulations  and  to  exeroise 
ordinary  skill,  oare  and  nerve.  Where  a  regulation  applies 
it  mijst  be  obeyed,  where  no  regulation  applies  the  dictates 
of  good  seamanship  must  be  followed.  Thus,  if  a  ship 
comes  into  collision  thrpugh  not  going  at  a  moderate  speed 
in  a  fog,  she  has  broken  an  international  regulation.  If, 
seeing  a  fog  ahead,  a  vessel  has  not  taken  precautions  to 
lessen  her  speed  as  she  appi-oaches  the  fog  and  a  collision 
in  the  fog  is  a  result,  she  will  be  held  to  blame,  because 
those  in  charge  have  not  exercised  good  seamanship  (a) . 

As  will  be  seen  hereafter  it  is  a  positive  duty  to  observe  Breaoli  of 
the  regulations,  and  a  departure  from  them'  is  only  justified  regulations, 
by  necessity.  Non-observance  is  primd  facie  negligence, 
therefore  it  would  seem  that  unlesB  it  can  be  clearly  shown 
that  the  departure  from  the  regulation  either  did  not  in 
fact  wholly  or  in  part  cause  the  collision  (&),  or  was  in  fact 
right  under  the  circumstanoes,  non-observance  will  involve 
blame.  In  ord'ar  to  avoid  bdamie  under  the  old  law  it  had  to 
be  proved  that  a  breach  could  not  possibly  have  contributed 
to  the  collision;  now,  it  is  submitted,  it  must  be  proved  affirma- 
tively that  it  did  not  cause  or  contribute  to  the  ooUieion  (c) . 

Failure  to  obey  a  regulation  {d)  is,*  generally  speaking, 
a  breach  of  duty  and  evidence  of  negKgenoe,  but  by  judicial 
decision  and  by  express  saving  clauses  in  the  regulations 
themselves  non-observance  at  tim-ee  becomes  a  duty,  and 
difficult  questions  arise,  though  more  of  ten  from  the  difficulty 
of  applying  principles  to  facts  than  from  any  uncertainty 
as  to  the  principles  applicable.  In  this  chapter  an  endeavour 
will  be  made  to  state  the  law  as  to  the  oonsequenoes  of  a 
breach,  leaving  detailed  consideration  of  the  application  and 
effect  of  the  several  regulations  to  a  later  chapter  (e).  In 
considering  decisions  upon  the  consequences  of  a  breach  of 
a  regulation  regard  must  be  had  to  the  statutory  provisions 
affecting  the  liability  of  shipowners  in  force,  at  the  date  of 

(a)  The  St.  Paul,  (1908)  P;  320,  (a!)  The    R^ulations    for    Pre- 

at  p.  336;  11  Asp.  152,  at  p.  156.  venting    Collisions    at    Sea,    1910. 

(by  I.e.,  in  all  ordinary  circmn-  Printed   in   full,  infra.   Appendix 

stances.     "  Agony  of  the  collision  "  I.,  p.  491  seq. 
acta  are  on  a  different  footing.  (e)  Chapter  XIV.,  infra,  p.  297 

(c)  See  infra,  p.  69  seq.  seq. 


"  NKGMGENCE. 

the  decision.  From  the  year  1840  rules,  varied  and  added 
to  from  time  to  time,  have  presori'bed  courses  to  enable 
approaching  vessels  to  keep  dloar  of  one  another,  lights  t& 
be  shown  and  signals  to  be  made.  These  rules  (/)  wene 
issued  by  various  authorities;  some  were  statutory,  for  the 
breach  of  some  penalties  were  imposed,  while  others  were 
little  more  than  directions,  whiph  for  the  salie  of  safety  it 
was  good  seamanship  to  follow  as  a  general  rule. 
Local  rules.  Local  rules  are  in  force  in  many  rivers  and  harbours,  and 

obedience  to  them  instead  of  the  regulations  is  obligatory 
in  the  localities  in  which  they  are  applicable  (^f) . 
Breach  of  the  By  Section  419  (1)  of  the  "Merchant  Shipping  Act, 
negligence.  1894  {K),  it  is  specifically  enacted  that  owners  and  masters 
of  ships  must  obey  the  regulations,  and  in  the  Preliminary 
Article  of  the  Regulations  of  1910  (i)  it  is  laid  down  that 
these  rules  shall  be  followed  by  all  veseels  upon  the  high 
seas  and  in  all  waters  connected  therewith  navigable  by  sea^ 
going  vessels  (A;).  It  is  therefore  a  duty  to  observe,  the 
regulations,  and  non -fulfilment  of  a  duty  without  lawful 
excuse  is  negligence.  Apart  from  legislative  enactment  it 
is  the  duty  of  those  in  charge  of  the  navigation  of  vessels 
to  observe  rules  laid  down  for  the  public  safety,  and  if  they 
do  not  owners  ajie  responsible  for  the  resulting  damage  {I) . 
If  a  regulation  is  disobeyed,  the  , vessel  disobeying  is  not, 
therefore,  to  be  held  to  blame.  The' regulations  are  evidence 
of  what  is  the  duty  of  a  vessel  to  do  under  the  circumistanaes, 
and  if  it  should  appear  that  a  vessel,  by  the  breach  of  one 
of  them,  has  occasioned  or  contributed  to  a  collision,  such  a 
bteach  would  afford  the  very  stroogest  reason  for  holding 
that  a  vesisel  had  bean  guilty  of  a  breach  of  duty  and  was 
to  blame  fgr  the  collision  (ml). 

(/)  For  the  rules  in  force  at  dif-  Friends   (1842),   1   W.   Eob.   478; 

ferent  dates,  see  Chapter  II.,  «■«/>•«,  afl.   4   Moo.   P.    O.   C.    314.     Cf. 

p.  52  seq.            ■  The  Khedive  (1880),  5  App.  Oas. 

(S-)  JElegulations,     1910,    Article  87«,  909. 

30:  see  infra,  p.  484.  (»»)  The  Raithwaite  Hall  (1874), 

(h)  67  &  88  Vict.  u.  60.  2  Asp.   M.   O.  210.     In  this  case 

(i)  Infra,  p.  312.  Sir  K.  Phillimore  was  considering 

(A)  As  to  when  the  Regulations  the  ©fiEect  of  local  rules,  but  since 

apply,  see  mfra,  p.  304  seq.  the   repeal   of   the   statutory  pre- 

(0  The  Duhe  of  Sussex  (1841),  sumption  of  fault,  the  decision  is 

1    W.     Eob.     274  ;     The    Gazelle  applicable  to  a  breach  of  the  re- 

(1842),  1   W.  Eob.  471,  476;  The  gulations. 


BREACH  OF  REGULATIONS. 

Where  no  special  circumistanoes  exist  to  make  the  regula-  The  regula- 
tions inapplicable,  they  furnish  the  paxamount  rule  for  the  paramount 
decision  of  the  question  as  to  which  ship  is  in  fault  in  every  ^^^^  °*, 
case  of  oollisiioai.  Public  policy,  as  well  as  the  best  interest 
of  all  concerned,  i^equires  that  they  should  be  enforaed  in  all 
cases  to  which  they  apply  (n) .  Departure  from  them  is 
justifiable  only  in  one  event;  namely,  wheaie  it  is  necessary 
in  order  to  avoid  immediate  danger  (o).  It  is  not  justifiable 
on  the  ground  that,  under  the  circumistanoes  of  the  case,  it 
would  be  better  seamanship  not  to  comply  with  them  (p) ;  or 
on  the  ground  that  by  departing  from  them'  the  violence  of 
the  blow  would  be  lessened  (p);  or  because  both  ships  (tugs) 
are  racing  for  a  schooner  to  get  the  towage  job(9').  But 
though  the  regulations  are  the  paramount  rules  of  navigation, 
yet,  where  the  usage  of  the  place  and  the  business  and  oouraos 
of  particular  vessels  are  obvious  and  well  known,  no  seaman 
has  a.  right  to  neglect  the  knowledge  he  has  of  the  probable 
movemiants  of  other  ships  with  reference  to  such  usage.  Thus, 
in  New  York  harboui"  it  is  held  that  a  vessel  must  act  ac- 
CQrdin,g  to  her  knowledge  of  the  course  which  a  ferry-boait 
usually  takes  in  making  her  slip  (r) .  So  where  warps  are  to 
be  expected  and  are  commonly  used  in  transporting  v«s6els 
and  shifting  berths,  a  look-out  for  them  is  no  more  than 
reasonable  (s) .  Although  the  regulations  in  ordinary  cases 
afford  a  test  of  negligence,  and  in  miost  cases  proof  of  depai'- 
ture  from  them  is  equivalent  to  proof  of  negligence,  they  are 
not  to  be  applied  mechanically,  to  determine  whether  a  ship 
is  in  fault  for  a  collision.  Even  where  a  position  of  risk  is 
established,  and  a  particular  Article  is  proved  to  have  beon 
applicable,  a  vessel  will  not  be  held  in  fault  for  non-compli- 
ance with  it,  if  the  time  during  which  it  was  applicable  was 
eo  short,  or  the  circumstances  so  startling,  that  a  seaman  of 
ordinary  skill,  care,  and  nerve  might  reasonably  be  excused 

I 

(n)  New  York  and  Liverpool:  U.  S.  (jo)  The    Voorwaarts    and    The 

MM    Steamship    Oo.   v.  Rumball,  Khedive  (1880),  5  App.  Oas.  876, 

21  How.   372,  383.     And  see  The  895. 

Byfoged     Christensen     (1879),     4  {q)  Latham    v.     Hamilton    and 

App.  Cas.  669,  infra,  p.  442;  The  Merriman  Co.,  63  Fed.  Rep.  856. 

Voorwaarts      and      The      Khedive  (r)  The  John  S.  Darcy,  29  Fed. 

(1880),  5  App.  Cas.  876.  Rep.  644. 

(o)  See  below,  Art.  27,  as  to  the  (s)  The   Fulda,   31    Fed.     Rep. 

cLrcumBtanoes  under  which  depar-  351;    but  see  infra,   p.    10,  as    to 

ture     from     the     regulations     is  custom  not  overriding  the  regula- 

allowed.  tions- 


NEGLIGENCE. 


When  regula- 
tions inap- 
plicable. 


is  the  test  of 
negligence. 


Both  ships 
must  obey  the 
regulations. 


Objects  of  the 
regulations 
and  reasons 


for  not  h&ving  appreoia-ted  bhe  situation  in  time  to  enabl&him' 
to  otey  the  law  (t) . 

Where  the  regulations  are  clearly  inapplicable,  as  where 
the  ehip  cannot  take  the  step  required  without  going  ashore, 
or  endangerinig  herself  or  other  vessels,  the  question  which 
ship  is  in  fault  is  tried,  without  regard  to  th*  regidations,  by 
the  ordinary  rules  of  seamanship.  Provided  they  are  not 
inconsistent  with  the  regulations,  the  rules  or  practioe  of 
seamen,  although  they  have  not  the  force  of  law,  are  equally 
binding  with  the  regulations,  and  upon  British  and  foreign 
ships  alike  (m)  .  The  regulations  are  framed,  prim^axily,  for 
the  purpose  of  preventing  collision  between  two  ships  navi- 
gating in  the  ordinary  way  upon  definifce  courses.  There  are 
miany  cases  to  which  they  are  inappHoable,  and  in  such  cases 
the  ships  mnst  keep  cleiar  of  each  other  by  the  exercise  of 
ordinary  care  and  seamanship.  Thus,  it  has  been  held  in 
Atoerioa  that  the  "crossing"  rule  does  not  apply  to  two 
steiamships,  of  which  one  was  backing  stern  foremost  out  of 
her  slip  in  New  York  harbour  and'  the  other  was  on  her 
course  down  the  river  (x) .  The  Court  intimated  that  the 
case  was  one  of  "special  circumstances,"  and  provided  for 
by  Art.  29 .  There  is  a  similar  decision  as  to  the  rule  requir- 
ing a  ship  to  keep  her  course  and  speed,  where  the  ship  in 
question  was  a  New  York  ferry-boat  about  to  "m^ake  her 

6Hp"(2/). 

The  regulations  define  the  steps  to  be  taken  by  each  vessel, 
and  they  are  not  complied  with  unless  each  vessel  takes  the 
steps  required  of  her.  The  neglect  of  one  to  comply  with 
the  regulations  is  no  excuse  to  the  other,  if  she  fails  to  do 
what  is  required  of  her,  although  a  collision  would  have  been 
avoided  if  either  had  complied  with  the  laiw  (z) . 

The  object  ef  the  regulations  is  to  prevent  collisions  and 
to  minimase  their  effect  (a) .    The  rules  are  made  not  merely 


(iS)  The  Voorwaarts  and  The 
Khediv»  (1880),  5  App.  C3aa.  876> 
902;  The  Theodore  H.  Hand 
(1887),  12  App.  Clas/247. 

(«)  As  to  the  mode  of  proving 
matters  of  nautical  skill  and  sea- 
manship, se«  infra,  p.  273. 

(is)  The  Serpia,  42  Davis,  14. 

(j/)  Walsh  V.  Brooklyn  and  New 
York  Ferry  Co.,  68  Fed.  Bep,  507. 


(a)  The  Araxea  v.  The  Black 
Prince  (1861),  15  Moo.  P.  O.  122; 
Little  V.  Burns  (1881),  9  Ot.  of 
Sess.  CSas.  4th  ser.  118;  The  Clara, 
49  Fed.  Bep.   765. 

(ffi)  The  Voorwaarts  and  The 
Khedive  (1880),  5  App.  Cas.,  per 
Lord  Watson,  at  p.  903.  Of.  The 
Teat  (1847),  5  Not.   of  Gas.   276. 


BREACH  OF  REGULATIONS.  ^ 

for  the  sake  of  the  vessel  which  has  to  observe  them,  but  ^"^  strict 
for  the  sake  of  other  vessels  which  may  be  approaching,  or 
may  be  manoeuvring  at  close  quaxters,  and  who  have  every 
right  and  reason  to  suppose  the  rules  will  be  observed,  and 
none  to  suppose  they  wiJl  be  broken  (&).  The  rules  should 
be  adhered  to  closely,  and  no  deviation  from  them  will  be 
justified,  unless  the  circumsbanoee  distinctly  make  a  devia- 
tion neceisBary;  otherwise  vessels  would  always  be  in  doubt 
and  doing  wrong  (c) . 

The  precautions  required  by  the  law  to  be  taken  whei>e  Theregula- 
there  ie  risk  of  collision  'must  be  taken  in  time  to  determine  complied  with 
that  risk  {d).    An  alteration  of  the  hdin  or  other  step  taken  P^g™^*^J  *°^ 
in  pursuance  of  the  regulations,  is  no  defence,  unleee  it  is 
shown  that  such  precaution  was  taken  at  the  proper  time. 
To  be  effectual,  precautions  must  be  seasonable.   If  taken  at 
an  impropieir  time  they  are  not  a  compliance  with  the  regula- 
tions, and  are  no  defence.     "  If  you  adopt  a  measure  at  an 
improper  time,  it  does  not  take  away  the  culpability  of  not 
having  done  it  before  and  prevented  the  accident"  (e). 

A  vessel  is  not  justified  in  delaying  to  take  precautions  Close  shaving, 
until  the  last  moment;  or  in  trusting  to  being  able  to  "shave" 
clear  of  the  other  (/) .  If  by  doing  so  she  frightens  the  other 
into  taking  a  wrong  step,  and  a  collision  occurs,  she  wiU.  be 
responsible  for  the  entire  loss  (ff) .  By  a  prompt  compliance 
with  the  regulations,  where  a  vessel  is  required  to  alter  her 
course  to  avoid  another,  she  apprises  the  latter  of  her  ability 
and  intention  to  comply  with  the  regulations;  whereas  by 
delaying  to  take  the  required  step,  she  may  lead  the  other 
vessel  to  suppose  that  she  is  unable  to  comply  with  them',  and 
cause  her  to  take  a  step  which  may  make  a  collision  inevitable. 

(b)  The    Voorwaarts    and    The       Rep.   1010. 

Khedive,    at    pp.    895,    909;    The  (e)  Per  Dr.  Lushington  in  The 

Mangerton  (1856),  Swab.  120,  124;  SUdacona  (1847),  5  Not.  of  Oaa. 

The  Great  Eastern  (1864),  3  Moo.  371,  374;  The  Fenham  (1870),  L. 

P.   O.  0.  N.  S.  31;    The    Araxes  B.  3  P.  0.  212  (as  to  lights).    The 

V.   The   Black   Prince    (1861),    15  view  taken  by  the  Courts  of  the 

Moo.  P.  O.  122,  131.  United   States    is   the    same:    The 

(c)  The  John  Buddie  (1847),  5  7oA»so»,  9  Wall.  146;  The  Vander- 
Not.  of  Oas.  387.  It  should  be  bilt,  6  Wall.  225;  The  Syracuse, 
noted  that  at  this  date  there  was  12  Wall.  167;  The  Sunnyside,  1 
no  statutory  obligation  to  obey  the  Otto,  208 ;  The  America,  2  Otto, 
rules:  see  infra,  Chapter  II.  pp.  52  432. 

teq.;  The  Telegraph,   Valentine  v.  (/)  The  John  Brotherick  (1844), 

Cleugh  (185^),  1  Sp.  427.  8  Jur.  276;    The    Benefactor,,  14 

■    (i)   The  Trident  (1853),  1  Sp.  Blatchf.  254. 

217,  222;  The  Westhall,  163  Fed.  (§■)  See  infra,  p.  12. 
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NEGLIGENCE. 


Convenience 
no  excuse  for 
non-compli- 
ance. 


Custom 
inconsistMit 
■with  regTi- 
lations  no 
ezouie. 


Where  a  ship,  in  oilier  to  show  that  she  is  free  from  blame, 
is  required  to  prove  that  she  altered  her  course  at  the  proper 
tim'e,  it  is  not  enough  for  her  to  show  that  her  helm'  was 
altered  at  that  time;  she  must  prove  that  she  answered  her 
helm  in  time  (Ji) . 

Convenience  can  never  justify  the  non-observance  of  a 
rule.  For  example,  it  is  difhault  for  high  speed  vessels  to 
reduce  their  speed  to  that  required  by  the  rules  in  a  fog,  but 
that  difficulty  is  no  excuse  for  excessive  speed  (i) . 

No  alleged  practice  of  seamen  of  avoiding  other  ships  by 
taking  measures  other  than  and  inconsistent  with  those  re- 
quired by  the  regulations  can  excuse  a  violation  of  the 
regulations,  and  no  suggestion  of  danger  from  not  following 
the  practice,  which  may  arise  because  a  great  number  of 
people  follow  it,  can  be  listened  to  as  a  reason  for  not  follow- 
ing the  rule  (7c) .  So  where  a  custom  was  set  up  that  ■merchant' 
ships  should  keep  out  of  the  way  of  His  Majesty's  ships  ' 
coming  out  of  Devonport  Harbour  by  the  deep  water  channel, 
it  was  held  not  binding  in  law  and  no  excuse  for  the  noo- 
observanoe  of  the  regulations  (l) .  Similarly  it  was  held  that 
a  practice  in  the  river  Thames  for  vessels  going  down  to 
keep  to  the  North  shore  was  supersieded  by  the  Trinity  House 
rule  to  the  effect  that  steamiere  approaching  on  crossing 
courses,  involving  risk  of  collision,  should  each  port  (w),  and 
that  no  practice  of  the  river  as  to  ships  keeping  in  or  out  of 
the  strength  of  the  tide  and  no  consideration  of  convenience 
would  justify  a  deviation  from  the  express  enactment  as  to 
keeping  to  the  starboard  side  (n) .  So  a  custom  to  treat 
sailing  ships  in  the  Trades  as  close-hauled,  when  in  fact 
they  were  a  point  or  two  free,  was  disregarded  in  applying 
the  steering  and  sailing  rules  (nn). 


(h)  The  La  Plata  (1856),  SWab. 
•220. 

(t)  The  Campania,,  (1901)  P. 
289 

<ft)  The  Sylph  (1854),  2  Sp.  75; 
The  Unity  (1836),  Swab.  101;  The 
,Rand  of  Pronidenck  (1856),  Swab.' 
107;  The  Araxes  v.  The  Black 
Prince  (1861),  15  Moo.  P.  C.  122; 
The  Velocity  (1869),  L.  K.  3  P.  C. 
44,  50;  Occidental,  ^c.  ,  do.  v. 
Smith,  74  Fed.  Rep.  261. 

(I)  H.M.S.  Topaxe  (1864),  10 
L.  T.  659. 

(m)  The  Duke  Of  Sussex  (1841), 


1  W.  Eob.  274;  see  also  The 
Friends  (1842),  1  W.  Eob.  478; 
The  Gaz-dle  (1842),  1  W.  Eob. 
471.  As  to  the  ptinciplea  adopted 
by  the  Privy  Oouncil  in  determin- 
ing the  application  of  the  regula- 
tions to  winding  rivers,  see  The 
PeUn,  (1897)  App.  Oas.  532;  and 
infra,  Art.  25,  p.  421  seq. 

(»)  The  Sylph  (1854),  2  Sp.  75; 
The  Panther  (1853),  1  Sp.  31; 
Eegulations,  Art.  25. 

(»n)  The  Marl  Wemyts  (1889}, 
6  Asp.  M.  C.  407. 


DEPARTUKE  FKOM  REGULATIONS.  U 

When  circumstances  ai'ise  which  clearly  make  any  of  the  That  danger 

regulations  applicable,  it  will  be  rarely  that  a  vessel  will  remotrand 

be  excused  from  non-.observanoe  of  the  rule  on  the  arround  "ioittfulno 

°  excuse  for 

that  the  danigecr  seeoned  remote  or  doubtful,  if  a  oolliaiooi  non-observ- 

follows  and  ghe  is  unable  to  prove  that  her  breach  was  no  ^■"''e  of  rule. 

pai-t  of  tlie  cause.    Thus,  where  the  indications  in  a  fog  did 

not  show  unequivocally  that  the  vessels  would  pass  clear, 

•though  the  danger  seemied  remote,  a  steamer  going  ahead 

was  held  to  blaimie  (o) ! 

It  is  reoognisied  in  the  regulations  themselves  that  hard  "When 

and  fast  rules  never  to  be  departed  from  under  any  circum-  from  regula- 

stances  would  on  occasion  result  in  avoidable  loss  of  life  or  *'""''  "*  J"'*'" 
.  nea  and  when 

property,  for  Article  27  directs  that  due  regard  shall  be  had  a  duty, 
to  aJl  dangers  of  navigation  and  collision,  and  to  special 
oircumistanoes  rendering  departure  from  the  general  rules 
necessary  to  avoid  imimiediate  danger  (-p) .  In  the  event  of 
danger,  not  only  may  a  departure  from  the  rules  be  justified, 
but  in  a  clear  case  beoom'es  a  duty.  If  by  the  exercise  of 
ordinary  care  a  collision  could  have' been  avoided,  literal 
observance  of  the  regulations  affords  no  excuse;  a  man  is 
not  justified  in  doing  nothing  to  avert  a  danger  into  which 
he  is  put  by  the  wrongful  act  of  another  (g).  But  to  be 
held  to  blame  for  not  departing  from  a  rule,  the  circumstances 
milst  be  such  that  to  a  man  of  ordinary  skill  and  intelligenoo 
it  imiast  have  been  perfectly  clear,  alm'ost  a  certainty,  that 
adhering  to  the  rule  would  cause  a  collision  (r).  "You  have 
no  right  to  stand  in  a  difficulty  upon  a  right,  though  it  may 
be  a  perfectly  good  right,  obstinately,  recklessly  and  regard- 
less of  the  safety  of  others"  (s).  In  all  cases  where  there  is 
danger  of  coll^ion  paraonount  authority  must  be  given  to 
the  paramount  obligation  to  obey  the  rules  of  good  seaman- 
ship (t);  but  though  "safety  first"  is  an  excellent  rule  on 
land  and  at  sea  when  no  rule  applies  or  when  it  is  doubtful 


(o)  The  Aras,  (1907)  P.  28;  cf.  O.   O.    S.   239;    The  Ma  and  The 

The  Rondane    (1900),   9  Asp.   M.  Wasa  (1866)',  15  L.  T.  103;  Han- 

O.  106.  daysyde  v.    Wilson   (1828),  3  Car. 

(jj)  Regulations,  1910,  infra,  p.  &  P.  528;  The  Lady  Anne  (1850), 

432;  see  also  note  to  Art.  21  and  15  Jur.   18. 
Art.   29.  (s)  The  Legatus   v.   The   'Emily 

{q)  The  Jane  Bacon  (1878),  27  (1865),  Holt   (Adm.),  217,  219. 
W.  R.  35,  per  Brett,  L.  J.  (<)   The    Grovehurst,    (1910)    P. 

(r)   The     Bodmrges     and     The  316   (C.   A.),  per  Buckley,  L,   J., 

Anglo-Indian    (1865),   2   Mar.   L.  at  p.   334. 
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NEGLIGENCE. 


what  rule  applies,  the  ajpplication  of  the  principle  to  oases 
where  the  action  to  be  taken  is  clearly  laid  down  in  the 
regulations  must  be  caxef  ully  watched  (m),  and  limited  to 
oafies  which  are  clearly  exceptional,  because  "to  leave  to 
masters  of  vessels  a  discretion  as  to  obeying  or  departing 
from  the  sailinjg  rules  is  dangerous  to  the  public;  and  that, 
to  require  them  to  exercise  such  discretion,  except  in  a  very 
clear  case  of  necessity,  is  haa-d on  the  tnaeters  themselves  "  (a;). 
While  it  is  raiely  that  a  vessel  will  be  h^ld  to  blame  for  not 
departing  from  the  regulations  («/),  she  will  bo  moire  readily 
excused  for  a  departure  in  an  effort  to  save  or  minimise  a 
collision,  when  she  has  been  placed  in  a  position  of  dangler 
and  difficulty  by  the  negligent  navigation  of  another  and 
when  persistent  adherence  would  seem'  to  a  seaman  of 
ordinary  skill  to  render  a  collision  inevitable  or  more 
disastrous  (0). 
A  wrong  step  If  a  vessel  by  her  own  fault  imakes  a  collision  so  imminent 
at-oiiVof  the  ^^^  ^^  CBimot  be  avoided  except  by  extraordinary  skill,  nerve, 
collision  is  not  or  exertion  lon  the  part  of  the  other  ship,  and  a  collision 
occurs,  it  wiU.  be  held  to  have  been  caused  by  the  foirmer, 
anji  she  will  be  liable  for  the  ©ntire  loss  (a) .  And  the  same 
principle  applies  in  all  oases  of  sudden  and  great  danger 
whether  caused  by  negligence  or  not.  The  law  requires  that 
a  seaman  should   exhibit  ordinary  presence  of  mind  and 

(«)  The  Test  (1847),  5  Not.  of  Sisters  (1876),  1  P.  D.  117;   The 

Caa.   276,   per   Dr.    Lushington.  Bywell  CastleX^879),  4 'P.  D.  219; 

(a)  The  William  Frederick  and  The    William    Frederick   and   The 

The   Byfoged   Christensen    (1879),'  Byfoged     Chriftensen     (1879),     4 

4  App.  Oas.  669.    In  this  case  the  App.   Oas.   669;     The   Voorvmarts 

principle    involved    in   The  Com-  ajad  The  Khedive  (1880),  6  App. 

merce  (1850),  3  W.  Rob.  287,  was  CSas.    876.      Of.    also    Clayards   v. 

approved,  but  the  Court  declined  Betkick  (1884),  12  Q.  B.  439;  and 

to  apply  it  to  the  case  under  con-  -per  Lord  Ellenborough,  O.  J.,  in 

sideration:      of.      The      Tasmania  Jones  v.    Boyce   (1816),   1   Stark. 

(1890),  14  P.  D.  S3;  15  App.  Oas.  493,  495:    "If  I  place  a  man  in 

223;   The  Beaton   (1883),  9  P.  D.  such  a  situation  that  he  must  adopt 

1;   The  Immaganda  Sara   Clasina  a  perilous  alternative  (as  jumping 

(1850),  7   Not.   of    Oas.   582   (re-  off  a  coach),  I  am  responsible  for 

versed  on  facts  only,  8  Moo.  P.  O.  the  consequences."    Amongst  many 

87).  American  cases  to  the  same  effect 

(y)    See    JS.M.S.     Sans   Pareil,  are:     The  Nichols,   7    Wall.   656; 

(1900)  P.  267.  The  Carroll.  8  Wall!  302;  The  City 

(«)  The  Benares  (1883),  9  P.  D. ,  ,0/  Paris,  9  Wall.  634;  The  Lucille, 

16;-  The  KhedUve   (1880),  5  App.  15   Wall.    676;    The   Favorita,   18 

Gas.  876,  902.  Wall.  598;   The  Falcon,  19  WaU. 

(a)    The    Nor    (1874),    2    Asp.  75;   The  Sea  Gull,  23  Wall.  165; 

M.'O.  26i;  The  C.  M.  Falmw  amd  The  Mary  Augusta,  55  Fed.  Bep. 

The  Zarnax,  infra;  The  Pyrus  and  343;  The  Luxerne,  157  Fed.  Ren. 

The  Smales  (1816),  Holt.  40;  The  391., 
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ordinary  skill;  but  it  is  manifest  that  at  a  moment  of  great 
peril  a  man  may  do,  or  omit  to  do,  something  which  may 
contribute  to  the  ooUisioh,  without  thereby  showing  himself 
deficient  in  ordinary  skill,  care,  or  nerve.  Such  an  act  or 
omiesion  is  not  held  to  be  negligence  (&). 

The  following  cases  illustrate  the  principle  above  men-  Examples, 
tioned,  that  a  wrong  step  taken  in  the  agony  of  the  collision 
will  not  necessarily  cause  the  ship  to  be  held  in  fault  for 
the  collision. 

A  sailing  ship  (c)  in  a  thick  fog  sighted  another  at  so  short 
a  distance  that  in  a  minute,  or  less  than  a  minute,  the  ships 
were  in  collision.  Her  helm  was  altered,  but  the  head- 
sheets,  which  had  just  been  let  go,  were  not  hauled  aft,  nor 
were  the  lee  braces  let  go,  so  as  to  assist  her  head  in  paying 
off.  It  was  held  that,  even  if  the  collision  could  have  been 
avoided  by  the  measures  suggested,  the  time  was  so  short 
that  there  was  no  negligence  in  their  omission. 

A  steaimship  bound  down  the  river  Thames  on  a  very  dark 
night  was  rounding-to  in  Gravesend  Reach  before  coming  to 
an  anchor.  While  rounding-to  she  ran  into  and  sank  a 
vessel  at  anchor  without  a  ridiag  light  up.  The  instant  the 
latter  vessel  was  seen  the  engines  of  the  steamship  were 
stopped  and  reversed,  but  her  anchor  was  not  let  go.  It  was 
held  that,  even  if  the  collision  could  have  been  averted  by 
letting  go  the  lanchor,  the  master  of  the  steamship  was  not 
guilty  of  negligence,  because,  at  the  moment,  it  did  not 
occur  to  him  to  let  go  his  anchor  {d). 

But  if  a  ship  seeks  to  excuse  herself  for  taking  a  wrong 
step,  which,  in  fact,  caused  or  contributed  to  the  collision, 
upon  the  ground  of  sudden  peril,  she  must  show  clearly  that 
she  was  in  no  way  responsible  for  the  sudden  peril  (e) . 

*     (6)  The  Sisters  (1876),  1  P.  D.  (d)  The  CM    Palmer  sAa  The 

UT-   The  Jesmond  and  The  Earl       Larnax  (1873),  2  Asp.  M.  O.  94; 


oi  Main   (ISU)    L.   E.   4   P.   C.  The    Eliabezth    and    The    Alalia 

1,  7;  The  Marpesia  (1872),  L.  E.  (1870),  22  L.  T.   74,  is  a  similar 

A  p'    O    212:    Vennall  v.    Garner  case. 

■  nssbl    1  Cr.  &  M.  21;   The  City  (e)     See     The     Bywell     Castle 

oi    Antwerp    and    The    Friedrioh  (1879),  4  P.  D    219,  and  the  case3 

/■1flfis^    T      T?     2   P     C     25.  pited   above.      The   David   Morris, 

^^  The  Marpesia  {\%n),  L.  R.  Brown,    Ad,    273;    The    Elizabeth 


P     O.   212.  Jones,    5    Dav.    514. 
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NEGLIGENCE. 


Misleading 
lighta ;  hail- 
ing or  other 
embarrasBiing 
Acts. 


Breach 
excused  where 
rule  does  not 
appear  to 
*pply. 


Perils  of  the 
sea  an  excuse 


Upon  the  saime  principle,  if  a  ship  by  carrying  wrong 
lights,  or  by  navigating  in  an  improper  or  unusual  manner, 
misleads  or  embarrasses  another,  she  cannot  attribute  ds  a 
fault  to  the  latter  any  act  which  was  the  probable  result  of 
her  own  negligence  (/) .  So  where  a  ship  is  hailed  from 
another  to  take  a  particular  course,  and  she  obeys  the  hail, 
the  other  ship  cannot  be  heard  to  say  that  the  course  was 
wrong,  although,  in  fact,  it  caused  the  collision  and  was  in 
violation  of  the  regulations  (gf). 

There  is  another  class  of  case  reeemb'ling  often  the  "  agony 
of  the  coUiision"  cases,  in  which  a  breach  of  the  regulations 
is  excused.  Where  a  rule  is  in  fact  applicable,  but  the 
person  in  charge  cannot  by  the  exercise  of  ordinary  skill 
and  care  know  at  the  time  that  it  is  applicable,  he  is  not  to 
blame  if  he  do'^  not  observe  it(h).  "When  you  speak  of 
rules  that  ane  to  regulate  the  conduct  of  people,  those  rules 
can  only  apply  to  circumstances  which  must  or  ought  to  be 
known  to  the  ppoiple  at  the  time.  You  cannot  regulate  the 
conduct  of  people  as  to  unknown  circumstances  (i).  Thus, 
where  a  ship  close-hauled  on  the  port  tack  bore  up  to  a  ship 
running  free  and  so  caused  the  collision,  it  was  held  she  was 
not  to  blame,  because  she  could  not  under  the  circumstances 
with  reasonable  care  have  known,  that  the  other  ship  was 
free  (k) . 

No  vessel  is  obliged  to  observe  the  regulations,  if  by  so 


(/)  The  Mob  Soy  (1849),  3  W. 
Rob.  190;  The  Sootia,  14  Wall. 
170;  The  Mary  Hounsell  (1879), 
4  P.   D.   204;   40  L.  T.  368. 

(gr)  See  The  Oarolus  Hotchers 
(1837),  3  Hag.  Ad.  343,  note.  In 
this  case  a  ship  close-hauled  on  the 
starboard  tack  hailed  another  cloae- 
hauled  on  the  port  tack  to  keep 
her  luff.  The  latter  did  so,  and  a 
collision  occurred.  The  first  ship 
was  held  in  fault.  It  is  submitted 
that  the  decision  would  be  the  same 
at  the  present  day,  and  that  such  a 
case  is  provided  for  by  Art.  27. 
See  also  WU,son  v.  Canada  Ship- 
ping Co.,  The  Lake  St.  Clair  and 
The  Underwriter  (1877),  2  App. 
Gas.  389;  3  Asp.  M.  C.  361;  The 
.Tames  Watt  (1844),  2  W.  Bob. 
270;  Thp  Independence  (1860),  14 
Moo.  P.  C.  103,  109 ;  The  Euntreai, 


2  Sprague,  61. 

(A)  The  Beryl  (1884),  9  P.  D. 
137  (O.  A.);  The  Moderation 
(1863),  1  Moo.  P.  O.  O.  N.  S.  528; 
The  Ceto.  (1889),  14  App.  Oas.  670; 
The  Knarwater  (1894)^  63  L.  J. 
Ad.  65;  The  Mem'Kon  (1889),  6 
Asp.  M.  O.  488;  The  Emmy  Baase 
(1884),  9  P.  D.  81;  The  Rob  Roy 
(1849),  3  W.   Rob.   190,  195. 

(t)  The  Beryl  (1884),  9  P.  D. 
137i  per  Lord  Esher,  at  p.  138. 
These  words  were  qjioted  with  ap- 
proval by  Lord  Herschell  in  The 
Theodore  H.  Rand  (1887),  12  App. 
Cas.  247,  250,  and  by  Lord  Fitz- 
gerald in  Thei,  Ceto  (1889),  14  App. 
Oas.  670,  691.  See  also  The  Dor- 
doane  (1884),  10  P.  D.  6. 

(A)  The  Theodore  H.  Rand 
(1887),  12  App.  Cas.  247. 
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doing  ^he  would  put  herself  into  serious  daaiger  (I),  e.g.,  of  for  non- 
going  ashore  (w),  or  striking  another  ship  {n).  °  aervanoe. 

The  regulations  do  not  apply  and  a  breach  of  any  of  thena,  Inability  to 
which  is  prima  facie  appHoable,  is  excused  when  a  vessel  is  regS^ras 
disabled  (o)  or  prevented  from  complying  with  them  by  no  '^^en  an 
fault  of  her  own  {p) .  The  law  does  not  require  the  impos- 
sible, so  that  when  a  vessel  without  previous  negligenoe  is 
not  fully  under  control  she  must  obey  the  regulations  as  well  as 
she  can,  and  is  not  to  blame  for  not  fully  observing  them  (q). 
Thus,  a  fishing  vessiel  with  her  nets  out  and  showing  the  pre- 
scribed lights  is  not  required  to  keep  out  of  the  way  of  an 
approaching  unencumbered  vessel,  whether  steam  or  sail;  she 
is  only  required  to  take  such  precautions  as  are  seamanlike 
under  the  circumstances,  and  it  is  the  duty  of  the  other 
vessel  to  keep  clear  (r) .  Similarly  a  tug  with  a  tow  is  a 
partially  encumbered  vessel,  and  is  not  entire  mistress  of 
her  movements;  she  may,  therefore,  in  a  proper  case  be  re- 
lieved from  strict  comiplianoe  with  the  regulations  and  the 
other  vessel  be  required  to  take  steps,  which  would  not  be 
required  if  approaching  an  unencumbered  vessel  (s) . 

If  a  ship  is  negligently  allowed  to  be  at  sea  in  a  defective  Defective 
or  inefficient  state  as  regards  her  hull  or  equipment,  and  a  equipment, 
collision  occurs,  which  probably  would  not  have  occurred  but 
for  her  defective  condition,  the  collision  wiU  be  held  to  have 
been  caused  by  the  negligence  of  her  owners.  Thus  a  collision 
caused  by  the  giving  way  or  inefficiency  of  the  steering 
gear  (t),  the  clamping  of  the  reversing  gear  so  that  it  cannot 

(D  The  St.  Cyran  "v.  The  Henry  316    (O.     A.) ;     The    Pitgavenny, 

(1864),  12  W.  E.  1014;  in  H.M.S.  (1910)  P.  215;  The  Gladys,  (1910) 

Sans  Pareil.  (1900)  P.  267,  the  Earl  P.  13. 

Lothkin    would,   it    is    submitted,  («)   The     Challenge     and     Due 

have  been  justified  under  the  priii-  d'Aumale,  (1905)  P.  198;  The  Lord 

ciple  stated  in  the  text  in  depaiting  Bangor,  (1896)  P.  28 ;  The  Ameri- 

from  Art.  21.                      *  """  ^^d  The  Syria  (1874),  L.  K. 

(m)  The  Lucia  Jantina  v.   The  6   P.    C.    127;    The   Independence 

Mexican  (1864),  Holt.  (Ad.)  130.  (1861),  14   Moo.   P.   O.   103;    The 

(n)  The  Concordia  (l?,GQy,'L.'R.  Cleadon    (1860),    Lush.    158;    The 

1  A    &  E    93.  Kingston-by-Sea  (1850),  3  W.  Bpb. 

(oS  The  Sylph  (1854),  2  Sp.  75.  152.                               '               ,      ' 

(p)  The    Kjobenhavn    (1874),  2  (0    The    Virgo    (1876),   3   Asp. 

Asp      M     C     213,    216;     of.    Whe  M.0.2S5;  The  Warkworth  (188i}, 

Chilian  (1881),  4  Asp.  M.  C.  473.  9   P.    D.    20;    The   Livia    (1871), 

(a)  The  %1^A  (1854);  2  Sp.  75,  1  Asp.  M.  C.  204;  ThaPeru  (1857), 

81;  of.  The  Blenheim  (1854),  1  Sp.  1  Pritoh.  Ad..  Dig.  3rd  ed.  1412; 

28^  The  M.  M.  Caleb,  10  Blatchf.  467; 

(r)   the    Grovehurst,    (1910)   P.  The  Allen  Green,  60  Fed.  Kep.  459; 
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NEGLIGENCK. 


Ship  disabled 
aud  un- 
manageable 
by  her  own 
fault. 


instantly  be  worked  (m),  the  parting  of  chain  cable  or 
moorings  (a;),  the  coming  home  of  an  anchor  that  is  too  light 
to  hold  the  vessel  (j/),  the  failure  to  employ  a  tug  when 
necessary  (z),  the  inefficiency  of  the  tug  (a),  or  improper  trim 
such  as  to  render  her  unmanageable  and  dangerous,,  may  be 
held  to  be  caused  by  the  negligence  of  her  owners  in  per- 
mitting her  to  be  navigated  in  a  condition  dangerous  to  other 
ships.  In  such  cases  of  defective  equipment  it  is  open  to 
the  owners  to  show  that  the  defect  in  the  gear  was  latent  (6), 
or  that  they  took  reasonable  care  to  send  the  ship  to  sea  in  a 
safe  and  efficient  state  (c) ;  and  if  they  isatisf y  the  Court 
that  such  was  the  case  they  wiU  not  be  liable. 

If  a  ship  is  by  her  own  fault  disabled  or  unmanageable, 
and  a  collision  'Occurs  in  consequence,  the  question  arises 
whether  she  is  to  be  held  in  fault  for  the  collision;  in  other 
words,  whether  her  original  negligence  is  negligence  con- 
tributing to  the  coUiision.  The  cases  upon  the  point  are 
conflicting.  Where  a  ship  by  her  own  negligence  got  ashore, 
and  in  coming  off  unavoidably  did  damage,  it  was  held  that 
her  owners  wene  liable  (d) .  So  where  a  vessel  having  lost  her 
lights  in  a  ooUision  with  one  ship  was  afterwards  in  collision 
with  another  ship,  it  appears  to  have  been  the  opinion  of  the 
Court  that,  if  the  finst  collision  was  caused  by  her  own  fault 
and  the  second  collision  was  caused  by  the  absence  of  proper 
lights,  she  must  be  held  to  be  in  fault  for  the  second  colli- 
sion (e).  On  the  other  hand  where  a  vesisel  was  sunk  in  the 
Thames  in  a  collision' caused  hy  her 'own  negligence,  and 
another  vessel  six  hours  afterwards  struck  on  the  wreck  and 
was  injured,  it  was  held  by  the  Court  of  Appeal,  in  the 
absence  of  proof  of  negligence  subsequent  to  the  first  colli- 


See  also  Tke  European  (1885),  10 
P.  T>.  99  (steam  steering  gear 
"taking    charge"). 

(u)  The  Mexico,  84  Fed.  Rep. 
504. 

(a;)  See  The  William  Lindsay 
(1873),  L.  R.  5  P.  C.  338. 

(y)  The  J.  H.  Sutter,  35  Fed. 
Rep.  366. 

(z)  The  Gertor  (1894),  7  Asp. 
M.  O.  '472. 

(a)  The  Ocean  Wave,  Marshall  v. 
Moran  (1870),  L.  R.  3  P.  O.  205; 
The  Belgie   (1875);   2   P.   D.    57, 


note;  The  Julia  (1861),  Lush.  224; 
The  Sat&ta,  (1898)  App  Oas.  613. 

(6)  The  Virgo  (1876),  3  Asp. 
M.  O.  285. 

(c)  Mofatt  V.  Bateman  (1869), 
L.  R.  3  P.  O.  115. 

(rf)  Lords  Bailiff  Jurats  of  Som- 
ney  Marsh  v.  Corporation  of  the 
Trinity  House  (1870),  L.  R.  5  Ex. 
204;  ibid.  7  Ex.  247. 

(e)  The  Kjobenhavn  (1873),  2 
Asp.  M.  O.  '213.  The  facts  were 
such  as  to  render  e  decision  upon 
the  point  unnecessary. 
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sion,  that  her  owners  were  not  liable  far  the  second  collision. 
"  It  seems  clear  to  me,"  said  Brett,  L.  J.,  "that  no  greater 
liability  can  exist  against  the  defendants  than  if  their  steam- 
ship had  sunk  without  negligence"  (/).  There  is  no  doubt 
that  both  in  the  case  of  a  ship  disabled,  and  a  ship  sunk, 
whether  by  her  own  previous  negligence  or  not,  special  and' 
additional  care  and  precautions  are  required  on  the  part  of 
those  in  charge  to  avoid  doing  injury  to  other  ships  (g).  But 
that  a  ship  sunk  or  disabled  in  a  collision  caused  by  her  own 
negligence  should  afterwards,  and  without  having  been  guilty 
of  any  further  negligience,  be  held  liable  for  a  subsequent 
and  distinct-  collision,  would  seem  to  be  contrary  to  the 
principle  that  a  wrongdoer  is  liable  only  for  the  reasonable 
consequences  of  his  negligence. 

It  may  happen  that  two  or  more  collisions  are  so  imme- 
diately and  directly  the  result  of  one  negligent  act  that  the 
wrongdoer  will  be  liable  for  the  damage  done  in  each  collision. 
though  after  the  first  collision,  the  others  were  inevitable,  and 
though,  but  for  the  first  collision,  the  others  would  not  have 
happened  (h).  Thus  a  ship,  by  her  own  negligence  adrift  in 
a  crowded  dock  or  harbour,  would,  it  is  submitted,  be  liable 
for  all  the  damage  done  by  her  in  successive  collisions  with 
other  craft  before  she  was  brought  up  and  secured.  In  such 
a  case  it  would  be  immaterial  that,  after  the  first  collision,  the 
others  were  inevitable,  or  that,  but  for  the  first  collision,  the 
others  would  not  have  happened .  The  reasonable  consequence 
of  sending  a  ship  adrift  under  such  circumstances  is  that  she 
will  strike  and  injure  other  craft  to  leeward. 

If  a  collision  occurs  between  two  ships,  A.  and  B.,  by  the  Throe  or 

.  _         1  -T   ,    ™ore  ships 
fault  of  one  of  them,  and  A.  or  B.,  or  both  A.  and  B.,  whilst  implicated. 

in  collision,  or  in  consequence  of  the  collision,  drive  against 

and  injure  a  third  ship,  C,  C.  can  recover  against  the, ship  in 

(f,  The  Doui/las  (1882),  7  F.V.  of   Sess.    Cas.    4th    ser.    (Eettie), 

151   160.  In  this  case  Lords  Bailiff  936;  The  Douglas   ubi  supra.    Soe 

Jurats  of  Momney  Marsh   v.   Cor-  further  as  to  the  duty  of  those  ui 

poration  of  the  Trinity  Bouse  does  charge  of  sunken  ships,  xnfra,  pp. 

not  appear  to  have  been  cited.  103  seg'.  j  •     mi, 

(a)     See     Seccombe     v.      Wood  W  Such  a  case  occurred  in  TA^ 

mm,  2  Moo.  &  Bob.  290;  Brown  Creadon  (1886),  5  Asp.  M.  0.  685, 

V     Mallet    (1848),   5    O.   B.    599;  which  came  before  the  Ctourt  on 

Whiter.  Cri^p  (1854),  10  Ex.  312;  limitation  of   liability. 
Kidson  v.  M'Arthur  (1878),  5  Ct.  ^ 

M.     •  "^ 
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fault  for  the  first  collision.  But  the  ship  that  fouls  her  is  not 
liable  unless  she  was  in  fault  either  for  the  first  or  the  second 
collision  (i).  If  two  ships,  A.  and  B.,  are  both  in  fault  for 
a  collision  between  one  of  them  and  a  third  ship,  C,  C.  can 
proceed  in  Admiralty  against  either  A.  or  B.,  or  she  can  pro- 
ceed against  both  of  them,  and  she  can  reaover  the  whole 
of  her  loss  against  either  of  them  {]{) .  Under  the  provisions 
of  sect.  1  of  the  Maritime  Conventions  Act,  1911,  where 
two  vessels  are  to  blame  for  a  collision  which  ha*  been  caused 
to  an  innocent  third  vessel,  the  owners  of  one  of  the  vessels 
in  fault  can  recover  from  the  other,  as  part  of  the  "damage 
or  loss"  caused  to  them,  the  proportionate  part'of  any  sum 
recovered  against  them  by  way  of  damages  by  the  owners 
of  tihe  third  vessel  (I).  If  C.  is  in  tow  of  A.  or  B.  the  case 
is  different;  for  the  ship  in  tow  is  generally  responsible  for 
the  fault  of  her  tug  (to). 
Inevitable  A  collision  which  oould  not  by  any  care  or  skill  have  been 

prevented  is  accurately  described  as  an  inevitable  accident. 
But  the  term  "inevitable  accident"  in  Admiralty  is 
sometim'ee  used  in  a  wider  and  looser  sense  to  describe  a 
collision  which  oould  not  have  been  prevented  by  ordinary 
care.  Indeed;  the  word  "  inevitable  "  has  found  its  way  into 
judgments  in  which  a  plaintiff  has  failed  to  prove  that  a 
defendant  was  negligent.  As  far  as  possible,  therefore, 
cases  of  true  inevitable  accident  should  be  distinguished  from 
cases  in  which  negligenoe  on  the  part  of  a  defendant  has 
not  been  proved.  The  phrase  is  not  a  happy  one,  for  a 
collision  which  might  have  been  avoided  by  the  exercise  of 
extraordinary  skill  and  care  is  not  inevitable  (w) . 

In  The  Europa  (o).  Dr.  Lushington  states  that  inevitable 
accident  is  "  where  one  vessel  doing  a  lawful  act  without  any 
intention  of  harm,  and  using  proper  precautions,  unfortu- 
nately happens  to  run  into  another  vessel."     Again,  it  has 

(j)  The  Hibernia  (1858),  4  Jur.  («)  In  the  old  cases  the  equiva- 

N.   S.    1244;    The   Sisters   (1876),  lent  of   inevitable   accident  seems 

1  P.  D.  117;   The  Moxey,  Abbot,  to    have    been   "casus   fortuitus." 

73.  In  a  pleading  of  the  seventeenth 

(S)  The  Devonshire,  (1912)  A.  C.  century    a     collision   without   ajiy 

634.  special  circumstances  is   stated  to 

(I)    The     Cairnbahn     (No.     1),  have    occurred    because •"  God   so 

(lr914)P.  25.  ,  willed     it";     Selden     Soc.     Ser., 

(m)  See    inffa,    Chapteir   VIII.  Vol.  11,   p.   Isxxi. 
p.  193  seq.  (o)    (1850),   14  Jur.   627,  62». 
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been  said,  "to  constitute  inevitable  accident,  it  is  necessary 
that  tbe  oocurrenoe  should  have  taken  place  in  such  a  manner 
as  not  to  have  been  capable  of  being  prevented  by  ordinary 
skill  and  ordinary  prudence.  We  ore  not  to  expect  extra- 
ordinary skill  or  extraordinary  diligenoe,  but  that  degree  of 
skill  and  that  degree  of  diligence  ■whiah  is  generally  to  be 
found  in  persons  who  discharge  their  duty"(p').  The 
Privy  Council,  adopting  the  language  of  Dr.  Lushington, 
defined  inevitable  accident  to  be  "  that  which  a  party  charged 
with  ,an  offence  could  not  possibly  prevent  by  the  exercdse  of 
ordinary  care,  caution,  and  maritimte  skill"  (q'),  and  this 
must  now  be  regarded  as  an  authoritative  definition  (r) . 

From  the  above  considerations  it  is  evident  that  to  sustain  a  coUiBion 
the  plea  of  inevitable  accident  it  is  not  enough  bo  show  merely  ^^^jj^-^'ce 
that  the  coUiision  was  inevitable  at  tbe  moment  of,  or  for  though  in- 
some  moments  before,  its  occurrence.     The  weight  of  a  ship  sometime 
and  her  momentum  are  so  great  that  her  rudder,  and  even  l>efoi"eit 

OCCIlI'fi 

her  engines  (in  the  oaee  of  a  steamlship)  axe  frequently 
powerless  to  avert  a  ooUision  for  some  time  before  the  ships 
coone  together.  It  is  not  enough  for  a  ship  to  show  that,  as 
soon  as  the  necessity  for  taking  measures  to  avoid  collision 
was  perceived,  aE  that  could  be  done  was  done.  The 
question  remains  whether  precautions  should  not  have  been 
taken  earlier.  When  two  ships  are  shown  to  have  been  in  a 
position  in  which  ja  collision  was  inevitable,  the  question  is, 
by  whose  fault,  if  there  was  fault,  did  the  vessels  get  into 
such  a  position?  (s).  Thus,  if  a  vessel  is  proceeding  at  too 
great  a  rate  of  speed,  or  with  no  look-out  (t),  she  cannot  be 
heard  to  allege  inevitable  accident  (m)  . 

Where  a  collision  is  the  result  of  inevitable  accident  the  Burden  of 
burden  of  proving  that  it  was  so  does  not  in  the  first  instance  ^eviUible 


accident. 


(■v)  The  Thomas  Powell  and  The  (r)  The  Schwan  and  The  Albano, 

Cuba   (-1866),   14  L.  T.  603.     See  (1892)  P.  419. 

also  The  Mayhey  and  The  Cooper,  («)  See  The  Independence  (1860), 

15   Wall     204,   215,   for   a,   similar  14  Moo.  P.  0.  103,  109;  The  Bes- 

atatement  bv   the   Supreme   Court  -patch,  ibid.  83;  The  Pennsylvania 

of  X   United  State/  (1871),  23  L.  T.  56;  The  America, 

(a)  Per  Sir  J.  Oolville,  The  Mar-  2  Otto,  432. 

vesia  (1872),  L.  B.  4  P.   O.  212,  (0  The  Twenty-One  Friends,  33 

220,  citing  from  The  Virgil  (1843),  Ftd.  Bep.  190 

2    W    Rob    201.      See    also    The  («)  See  per  Dr.  Lushington,  The 

Zochlibo   (1850-),   3  W.   Rob.   310,  Juliet  Erskine   (1848),  6   Not.   of 


n-tQ  ^as.  633 
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Vessel  in- 
fringinff  the 
regulations 
cannot  plead 
inevitable 
accident. 


Collision  in- 
evitable so  far 
as  concerns 
the  ship  sued. 


Disabled  ship. 


attaoli  to  the  ship  alleging  it.  But  where  a  prima  facie  case 
of  negligence  is  made  out,  as  when  the  plaintiff's  vessel  hELs 
been  run.  into  when  at  anchor,  then  it  lies  on  the  ship 
alleging  inevitable  accident  -to  prove  it  (x) .  Thus,  in  The 
Merchant  Prince  a  vessel's  steam  steering  gear  jammed,  and, 
in  broad  daylight,  she  ran  into  a  ship  at  anchor.  There  was 
no  proof  as  to  why  it  jammed;  and  there  was  hand  .;gear, 
which  was  not  used.  It  was  proved  that  the  owners  had  been 
careful  to  provide  good  steering  gear.  Butt,  J.,  held  that 
the def endantfi,  theowners,  had disohiaxged  the  burden,  which 
was  upon  them,  of  proving  that  the  collision  was  inevitable.- 
This  decision  was  reversed  upon  appeal.  Fry,  L.  J.,  saying 
that  to  sustain  the  defence  of  inevitable  accident,  the  defen- 
dants muBt  "either  show  what  was  the  cause  of  the  accident, 
and  show  thp-t  the  result  of  that  cause  was  inevitable ;  or  they 
mu^t  show  all  the  possible  causes,  one  or  other  of  which 
produ,c6d  the  effect,  and  must  further  show  with  regard  to 
every  one  of  those  possible  causes  that  the  result  could  not 
have  been  avoided  "(«/) . 

A  vessel  in  default  for  not  having  lights,  or  for  not 
complying  with  the  regulations,  cannot,  when  such  non-oom- 
pliamoe  contributed  to  the  ooUision,  successfully  plead  inevit- 
able accident.  But  such  a  defence  may  be  good  where  the 
circumstanoes  of  the  case  miade  a  departure  from  the 
regulationfi  neoessary,  or  where  her  inability  to  take  the 
proper  measures  was  caused  by  no  fault  of  her  own. 

A  collision  'may  be  an  inevitable  accident  so  far  as  the  ship 
sued  is  concerned,  although  it  was  caused  by  fault  elsewhere; 
as  in  the  case  of  a  ship  which  is  thrown  against  another  by 
the  swell  of  a  parsing  steamship,  or  by  a  third  ship  coming 
foul  of  her  (z),  or  causing  her  suddenly  to  alter  her  course 
in  order  to  avoid  a  fourth  ship  (a) . 

Where  :a  ship  is  unable  to  take  the  proper  measures  to 
avoid  a  collision  owing  to  her  being  disabled,  or  for  some 


(re)  The  BoUna  (1844),  3  Not.  of 
qas.  208;  The  Marpesia  (1872), 
L.  R.  4  P.  C.  212;  The  Merchant 
Prince,  (1892)  P.  179 ;  The  Schwtm 
and  The  Albano,  (1892)  P.  419 ;  Th0 
Olympic  V.  S.M.S.  Hawke,  (1913) 
P.  214,  280;  The  Worence  P.  Hall, 
14  Fed.  Rep.  408;  and  see  infra, 
p.  40. 


{y)  (1892)  P.  179;  and  see  The 
Indus  (1886),  12  P.  D.  46. 

(a)  The. Sisters  (1876),  1  P.  D. 
117;  The  Sibernia.  (1858),  4  Jur. 
N.  S.  1244. 

(ft)  The  Schwan  and  Th,e  Albano, 
(1892)  P.  419;  TheThamei  (1874), 
2  Asp.  M.  C.  512. 
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reaeon  for  which  she  is  not  responsible,  it  is  the  duty  of  the 
other  ship  to  avoid  her  if  eh©  can.  But  a  collision  occurring 
in  consequence  of  her  disabled  state  will  be  held  to  be  an 
inevitable  accident,  if  the  other  vessel  was  ignorant  of  it,  and 
was  not  in  fault  for  not  being  aware  of  it,  or  for  not  keeping 
out  of  the  way(&). 

In  the  following   cases  the   Courts   have   held   that  the  Instances  of 
11  •   •  1  1        i>   ■         •     1  1  •  n  T  inevitable 

ooihsions  were  the  result  or  inevitable  accident,     it  must,  acoident. 

however,  be  pointed  out  again  that  the  question  before  the 

Court  in  all  these  cases  was,  not  whether  the  collision  was 

inevitable,    but   whether    it   could   have    been    avoided   by 

ordinary  care. 

A  vessel,  close-hauled  on  the  starboard  tack,  saw  the  red 
light  of  a  vessel  close-hauled  on  the  port  tack,  a  little  on  her 
port  bow,  and  kept  hei-  course.  The  other  vessel,  having  lost 
her  head  sails  in  a  previous  collision,  was  unable  to  bear  up, 
and  a  collision  occurred  (c) . 

A  steajner  entering  the  Thames  suddenly  ran  into  a  dense 
fog  of  which  there  was  no  warning,  and  at  once  proceeded 
to  iBUchor,  las  was  the  proper  course,  the  master  doing  his 
best  to  ascertain  that  there  was  no  vessel  in  the  vicinity. 
His  vessel,  however,  came  into  collision  with  a  ship  at  anchor 
whose  sound  signals  were  unavoidably  not  heard  by  the 
•vesBel  about  to  anchor.  It  was  held  that  the  collision  was 
the  result  of  ,an  unavoidable  acoident  (d) . 

A  ship,  which  had  made  fast  by  order  of  the  port  authority 
to  a  private  buoy,  was  held  not  to  be  in  fault  for  a  collision 
caused  by  the  parting  of  the  band  round  the  buoy  (e).  And 
in  America  the  drawing  of  a  "spile,"  to  which  the  vessel  had 
properly  been  made  fast  (/),  was  held  inevitable  accident. 

In  the  absence  of  evidence  of  negHgenoe  on  the  part  of 
the  crew,   the  jamming  of  the  cable  round  the  windlass, 

(b)  The  John  Buddie  (1847),  5  accident.      The    onus    of    proving 

Not.  of  Cas.  387.  ^^^  h®"-'  signals  were  audible  on 

■(c)   The  Aimo  and  The  Amelia  the  approaching   vessel  is  not  on 

<'1874')    2  Asp    M.  C.  96.     As  to  the  vessel  at  anchor:    The   VaUes 

a  vessel  disabled  by  her  own  fault,  (1915),  31  T.  L.  B.  .144.     As  to 

see  suvra.  p.  16.  hearing  sound  signals  in  fog,  see 

(d.-)  The  Nador,  (1909)  P.  300.  also  The  Ourran.  (1910)  P.  184. 
If  the  vessel  at  anchor  proves  she  (e)  The  William  Lindsay  (1873), 

waa  sounding  the  regular  signals,  L.  R.  5  P.   C.   338. 
it  lies  on  the  other  vessel  to  shavir  (/)   The   Mary    L.    Cmhmg,   60 

some    reason    or    excuse    for    the  Fed.  Eep.  110. 
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when  the  anchor  was  let  go,  wae  held  to  be  an  inevitable 
accident  {g) . 

The  parting  of  a  cable  in  a  gale  of  wind  {h),  and  of  moor- 
ings in  cahn  weather  (i),  has  been  held  to  be  an  inevitable 
accident.  But  if  there  is  negligence  in  not  letting  go  an 
anchor,  or  in  not  having  an  anchor  ready  to  let  go  when 
the  vessel  is  adrift,  she  cannot  sustain  the  defenoe  of 
inevitable  accident  (fc) . 

Where  a  collision  looourred  in  consequence  of  the  breaking 
of  part  of  the  steering  gear,  there  being  a  latent  defect  in  the 
metal,  it  was  held  to  be  an  inevitable  accident  (J) .  But  if 
the  gear  is  raanif  estly  insufficient  or  weak,  or  has  not  been 
propiarly  oared  for  (m),  the  defence  of  inevitable  accident 
Cannot  be  sustained  («) . 

Where  la  ship  was  entering  a  harbour,  and  owing  to  a 
combination  of  circumlstances,  namely  less  water  than  usual, 
a  ptrong  breeze,  and  a  freshet,  the  vessel  struck  the  jetty 
and  did  damage  to  it,  it  was  held  that  her  owners  were 
not  liable,  ,as  the  above  circumstances  constituted  force 
mlajeure  (o) . 

A  ship  which  had  been  ashore  on  a  sand,  wae  driving  over 
it,  and  cajnia  into  collision  with  another  brought  up  in  deep 
water  to  leewaid  of  the  sand.  Tlo  have  let  go  her  anchor 
before  phe  was  clear  of  the  sand  would  have  been  dangerous 
to  henself ,  and  without  letting  go  while  on  the  sand  she  oould 
not  keep,  dear  of  the  ship  at  anchor.  A  collision  which 
followed  was  held  to  be  inevitable  (p) . 

(y)  The  William  Lindsay,  stipra ;  has  given  another  a  foul  berth,  sae 

The    Peerless    (1860),    Lush.    30.  The  Secret  (1872),  1  Asp.  M.  O. 

But  see  The  Agamemnon,  1  Quebec  318. 

L.  R.  333,  as  to  windlass  carry-  (I)    The    Virgo    (1876),   3   Asp. 

ing   away.  M.  O.  285. 

(A)  The  London   (1863),  Br.  &  (m)    The    Altenower,    39    Fed. 

L.    82;    1   Mar.   Law  Oas.    0.   S.  Biep.  118  (nut  allowed  to  work  ofE). 

398.  («)  ThiTM.  M.  Caleb,  10  Blatchf. 

(t)  The   Ambassador,    Ad.    Ot.,  467;     The    WarTeworth     (1884),   9 

Feb.     12th,     1875,    cited    in    The  P.  D.  20,  143;  The  Indus  (1886), 

Tladda  (1876),  2  P.  D.  34,  37.  12  P.  D.  46;  The  Merchant  Prince, 

Qc)  The  Pladda  (1876),  2  P.  D.  (1892)     P.     179     (steam    steering 

34;  The  Kepler,  ibid.  40;  The  City  gear  failing  to  act);  The  Olympia, 

of  Pehing  (1888),  14  App.  Cas.  40  61  Fed.  Bep.  120  (parting  of  the 

(chain  cable  not  bent) ;  The  Wood-  wire  tiller  rope) ;   The  Miveradale, 

ford,  Court  of  Appeal,  March  10th,  53  Fed.  E«p.  286,  aliter. 

11th,     1905     (Shipping     Gazette),  (o)  The  Boucau,  (1909)  P.  163. 

where  it  was  held  that  the  master  (p)  The  ThornUy  (1843),  7  Jur. 

had  not  taken  proper  precautions  659.      The    Buckhurst    (1881),    6 

to  guard  against  a  violent  storm.  P.  D.  152,  is  a  very  similar  ease. 

As  to  such  a  plea  by  a  ship  which  , 
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,  A  dumb  barge  in  the  Thames,  driving  with  the  tide,  oamo 
into  coUieion  with  a  steamer  going  up  against  the  ebb  at  the 
rate  of  two  knots.  There  was  evidence  that  the  barge  could 
not  have  been  seen  sooner  than  she  was  seen.  In  the  absence 
of  evidence  of  negligence  on  the  part  of  the  steamer,  the 
oollision  was  held  to  be  an  inevitable  accident  (q). 

Where  two  ships,  by  no  fault  of  their  OAvn,  suddenly  find 
theimselves  in  a  position  in  which  a  collision  is  imminent,  and 
one  of  them  omits  to  execute  a  manceuvre  which  possibl\' 
might  have  averted  the  collision,  she  will  not  necesssj-ily  be 
held  in  fault  for  not  having  taken  the  measure  suggested. 
Where  two  large  sailing-ships,  one  in  the  act  of  going  about, 
and  the  other  going  free,  sighted  each  other  in  a  dense  fog 
at  a  distance  of  less  than  300  yards,  and  a  collision  oocurrc<l 
in  less  than  a  minute,  it  was  held  that  the  ship  in  stays  was 
not  in  fault  for  not  having  hauled  aft  her  head  sheets  bo 
assist  her  helm,  although  if  she  had  done  so  the  collision 
might  have  been  averted.  The  collision  was  held  to  be  a 
ease  of  inevitable  accident  (r) . 

In  The  Resolution  (s),  Sir  J.  Marriott  held  that  a  collision 
caused  by  "showring  weathetr,  the  darkness  of  the  night, 
and  the  small  dktanoe  of  tlie  two  ships  and  shortness  of  time 
in  discovering  each  other,  being  aL'Ose,"  was  an  inevitable 
accident. 

In  the  Am'erican  decisions  there  are  numerous  examples  American 
of  cases  of  which  the  following  are  a  few  selected  instances.     '-^^eB- 

A  vessel  in  the  open  sea  overbook  another  at  night,  the 
darkness  being  so  great  that  she  could  not  see  the  vessel 
ahead  in  time  to  avoid  her  (t)  ■  A  sailing-ship  in  a  narrov, 
channel  being  suddenly  compelled  to  let  go  her  anchor  to 
save  heraeK  from  going  aishore,  in  consequence  of  the  wind 
failing,  a  steamship  close  astern  unavoidably  ran  into  her  (u) . 

A  large  steamier  was  entering  a  harbour  by  a  course  that 
was  not  the  usual  one,  but  which  was  a  ooursie  she  had  a  right 
to  go.  As  she  was  rounding  the  stem  of  a  hulk,  she  suddenly 
saw  and  ran  into  a  schooner  which  the  hulk  had  prevented 

(g}  The  Swallow  (1876),  3  Asp.  similar    decision,    in    the    case    of 

M    C.   371.  blinding  snow;  The  Rebecca  Shep- 

(r)  The  Marpesia  (1873),  -L.  E.  herd,  32  Fed.  Eep.  926  (fog). 

4  P.  C.  212.  (0  The  Morning  Light,  2  Wall. 

(s)  Marsd.   Ad.   Oa.   332  ;    The  550,  657. 

Atlanta,  41  Fed.  Eep.  639,  was  a  («)  The  Mectra,  6  Bened.  189. 
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her  seeing  before.  The  schooner,  which  had  just  oast  off 
from  her  tug,  was  sietting  her  saik  and  drifting  with  the  tide 
in  a  helpless  condition  (x) . 

A  vessel  overtook  and  passed,  another,  and  was  then 
suddenly  hindered  by  ioe;  each  vesseL  took  aU  reasonable 
steps,  but  the  vessel  which  had  been  overtaken  ran  into  and 
damaged  the  one  which  had  passed  her  («/) . 

A  vessel  properly  moored  was  set  adrift  by  six  other  craft 
driving  on  her,  and  did  some  daniage  (2) .  A  craft  set  adrift 
by  an  extraordinary  mass  of  ioe  (a),  or  an  extraordinary 
tiood  (6),  and  doing  damage,  has  been  held  not  to  blame  for 
this  reason. 

A  vessel  in  tow  of  a  tug  salvor  in  a  thick  fog,  by  reason  of 
her  disabled  state,  took  a  sudden  sheer,  and  fouled  the  masts 
of  a  sunken  ship,  to  which,  it  was  alleged,  she  was  taken 
needlessly  near.  It  was  held  that,  as  between  the  owners  of 
the  sunken  wreck  and  the  tug,  the  damage  to  the  former  was 
an  inevitable  accident  (c) . 

But  where  a  schooner  in  a  leaky  condition,  in  orde<r  to  avoid 
sinking  in  deep  water,  oast  off  from  a  wharf  alongside  which 
she  was  lying,  and  before  she  was  got  under  command  drove 
against  another  vessel,  it  was  held  that  the  collision  was  not 
an  inevitable  accident  (d) .  In  the  case  of  a  ship  improperly 
atteanpting  to  pass  another  ashore  in  a  narrow  channel, ,  it 
was  held  that  in  attempting  to  pass  the  ship  ashore,  she  did  so 
at  her  own  peril  (e) .  In  this  country  it  has  been  held  that 
a  ship  driven  from  her  moorings  by  another  which  came  foul 
of  her  in  a  gale  of  wind,  could  not  escape  liability  to  a  third 
ship  against  which  she  drove,  because  she  omitted  to  let 
go  a  second  anchor  (/) .  • 

Nagligenoe  in  jf  ^  vessel  engaged  in  rendering  salvage  service  to  another 
negligently  runs  into  the  vessel  she  is  assisting,  she  is  liable 
for  the  damage;  but  she  does  not  thereby  forfeit  her  right 

(«)  The  Java,  14  Wall.  189;  The  (c)  The  Edwin  Hawley,  41  Fed. 

Nova  Scotian  and  The   Quebec-,  2  Eep.   606. 

Quebec,  L.   R.   1.  {d)  Sherman  v.  Mott,  5  Bened. 

(jy)  The  Erandio,  163  Fed.  Rep.  372;    but   see   The   Chickasaio,   41 

435.  Fed.  Rep.   627. 

(z)  The  Nora  Costello,  46  Fed.  (e)  The  Merrimac,  14  Wall.  199. 

Rep.  869.  (/)  The  Pladda  (1876),  2  P.  D. 

(o)   The   Transfer    QSo.    2),   36  34;    and  see  The  Oity  of  Peking 

Fed.  Rep.  313.  (1888),    14   App.    Oas.    40,   as   to 

(5)  Neel  v.  Blythe,  42  Fed.  Rep.  having  a  second  anchor  ready  to 

457.  let  go. 
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to  a  sum  which  has  been  previously  agreed  upon  as  remu- 
neration for  the  salva.ge  service,  unless  the  negligence  is  very 
gross.  In  such  cases  the  Court  regaaxis  error  or  negligence 
in  the  salvor  lees  severely  than  in  ordinary  cases  of  colli- 
sion {g) .  If  the  salvor,  without  negUgence  on  her  own  part, 
is  injured  in  a  collision  with  the  ship  she  is  assisting,  caused 
by  negligence  of  the  latter,  she  can  reaover  for  her  loss  {h). 

It  is  an  implied  term  of  the  ordinary  towage  contract,  that  ^^  *  *"»• 
each  ve^el  shall  be  conducted  with  proper  care  and  skill. 
The  general  rule  is,  that  the  tug  is  bound  to  obey  the  orders 
of  the  tow;  but  both  as  between  themselves  and  as  regards 
other  ships  the  tug  and  her  tow  are  each  under  the  ordinary 
obligation  to  show  proper  skill  and  cai'e  in  avoiding  collision. 
Their  respective  duties  and  liabilities  will  be  considered  in 
Chapter  VIII.,  below. 

It  is  not  every  act  of  negligence  committed  at  or  about  Actionable 
the  time  of  a  collision  that  is  actionable.  To  found  a  claim  " 
for  damages  on  an  act  of  negligence,  whether  a  breach  of 
the  regulations  or  an  unseamanlike  act,  it  must  fce  proved 
that  it  had  some  effect  in  bringing  about  the  collision  (J,)- — 
that  it  formed  a  link  in  the  chain  of  causation  ending  in  the 
collision.  Thus  a  failure  to  give  the  appropriate  signal 
denoting  an  alteration  of  course  prescribed  by  Article  28, 
when  the  alteration  is  seen  immediately  by  the  other  vessel, 
might  not-  in  fact  contribute  to  the  collision,  though  it  would 
be  a  negligent  act  which  might  by  possibility  have  con- 
.tributed  to  it(fc).  Such  an  omission  would  not,  since  the 
•repeal  of  section  419  (4)  of  the  Merchant  Shipping  Act, 
1894  (Z),  impose  any  liability. 

There   is   sometimes   difSculty   in   determining   whether  Neg-ligenoe 
negligence  of  which  a  ship  is  proved  to  have  been  guilty  at  "oUig",^, 

(jr)  The   O.   8.   Butler  and  The  alteration    of     course   did   mainly 

Baltic   (1874),  L.   R.   4  A.   &   E.  contribute  to  the  accident:   (1912) 

178.     See  also  The  Thetis  (1868),  App.  Oas.  300.    In  the  Courts  be- 

L.  R.  2  A.  &  E.  365;   The  Diana  low  it  had   been   found   that  this 

(1874),  2  Asp.  M.  C.  366.  alteration  of  course  had  been  ob- 

(A)  The  Mud  Sopper  (1879),  4  served  on   S.M.S.    Blaokwater  in 

Asp.   M.    0.   103.  ample  time  for  the  collision  to  have 

(«■)  The  TempuB,  (1913)  P.  166.  been    averted    by  the    exercise  Of 

(A)  See  The  Hero,  (1911)  P.  128,  ordinary  skill  and  care,  and  that 

144.    The  decision  of  Evans,  P.,  and  those  in  charge  of  that  ship  were 

of  the  Oaurt  of  Appeal  was  reversed'  solely  responsible  for  the  disaster. 
by  the  House  of  Lords  on  the  facts  (Z)  By  the  Maritime  Conventions 

on  the  ground  that  ordinary  good  Act,  1911    (1   &  2  Geo.   5,  c.  57), 

sense     showed    that     The    Hero's  s.  4  (1). 
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jiigenoe 
oauring  the 
loss  but  not 
the  oollisiou. 


or  about  the  time  of  the  collision,  or  in  some  way  connected. ' 
witii  the  collision,  is  negligence  causing  the  collision.  'The 
general  rule  is  that  a  wrongdoeir  is  liable  for  all  the  reason- 
able consequences  of  his  negligence.  Whether  a  collision 
which  occurs  under  circumstances  brought  about  by  previous 
negligenee  can  be  said  to  have  been  oausied  by  that  negli- 
gence, must  be  determined  by  the  particular  circumstances 
of  the  case  (m) . 

But  where  the  negligence  is  an  immediate  cause  of  the 
loss,  it  is  material  in  an  action  to  recover  damages  for  that 
loss,  although  it  is  in  no  way  a  cause  of  the  collision  in  which 
the  loss  occuired.  "  The  cause  of  action  in  collision  cases  is 
not  merely  the  fact  of  the  ships  having  come  into  impact 
with  one  another,  for  that  by  itself  is  no  causie  of  action,  but 
that  damage,  in  the  sense  of  injury,  was  caused  to  the 
property  of  the  plain tiifs  by  reason  of  that  collision"  (n). 
Thus  where  a  collision  is  caused  entirely  by  the  negligence 
of  ship  A.,  and  there  would  have  been  no  damage  to  either 
ship  or  Iq^  damage  but  for  an  improper  act  of  B.,  both  ships 
are  held  to  be  in  fault.  It  is  no  answer  to  the  claim  of  a 
plaintiff,  whose  negligence  caused  the  collision,  for  the  de- 
fendant, whose  negligence  caused  the  loss,  to  say:  True  it  is, 
there  would  have  been  no  loss  but  for  my  improper  act;  but 
you  are  the  person  who  caused  the  loss,  for  if  your  ship  had 
not  been  improperly  navigated  tliere  would  have  been  no 
collision  and  no  loss. 
ThtMargaiet.  In  The  Margaret  (o)  a  dumb  barge  by  hei-  own  negligent 
navigation  came  into  collision  with  a  sahooner  fast  to  a  proper 
mooring  buoy.  The  schooner  was  wholly  free  from  blame  in 
respect  of  the  collision,  but  her  anchor,  which  was  hanging 
from  her  hawse  pipe,  with  the  stock  above  the  water,  pierced 
and  sank  the  barge.  This  was  an  improper  position  for  the 
anchor,  and  contrary  to  a  bye-law  made  under  a  local  Act  in 
force  in  the  Thames.  But  for  the  improper  position  of  the 
schooner's  anchor  the  barge  would  have  suffered  no  injury. 

see  per  Lilidley,  I..  J.,  The  Ber- 
nina   (1887),   12   P.   D.   58,   88. 

(o)-  (1881),  6  P.  D.  76,  followed 
in  The  Kaiser  Wilhelm  II.  (1915), 
85  L.  J.  P.  26;  a  case  where  the 
damage  was  augmented  by  the  de- 
fendant's negligence  and  both  held 
to   blame. 


(«i)  Greenland  v.  Chaplin 
(1851),  5  Ex.  243;  Cattlin  v.  Hills 
(1849),  8  O.  B.  123,  arose  out  of 
tiie  same  collision.  Cp.  The  Win- 
stanley,    (1896)    P.    297. 

(»)  Per  Brett,  L.  J.,  The  Mar- 
garet   (1881),   6   P.   D.   76.     And 
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The  oollision  was  at  night,  and  it  does  not  appoar  tliat  those 
on  the  barge  saw  the  schooner's  anchor  before  the  colli- 
sion (p).  It  was  held  that  both  craft  were  in  fault;  and 
that  the  schooner  was  liable  for  half  the  loss  of  the  barge.  In 
the  Court  below  it  had  been  held  that  the  barge  could  not 
reoovei'  anything,  she  being  alone  in  fault  for  the  collision. 
This  decision  was  varied  by  the  Court  of  Appeal  on  the 
ground  above  stated — ^namely,  that  though  the  negligence 
of  the  schooner  did  not  contribute  to  the  oollision,  it  did  con- 
tribute to  the  cause  of  action,  najn.ely,  the  loss  to  the  owners 
of  the  barge  (g) . 

On  the  other  hand,  the  maxim  caiisa  proxima  non  remotu  Oama proximd 
spectatur  applies  to  distinguish  negligence  for  the  oonse-  "1"J^"!" 
quenoes  of  which  a  defendant  is  liable  from  that  which  is 
merely  collateral  and  im'material  upon  the  question  of 
liability  (r) .  Negligence  such  as  will  attract  liability  cannot 
be  established  merely  by  showing  that,  but  for  a  previous 
improper  act  of  the  defendant,  the  collision  would  not  have 
occurred.  The  act  complained  of  "must  have  spme  proper 
connection,  as  a  cause,  with  the  damiage  which  followed,  as  its 
effect"  (s).  Whether  this  proper  connection  exists  between 
the  act  complained  of  and  the  loss  is  a  question  of  fact  (t) . 

A  ship,  in  bad  weather,  was  in  a  difficult  position  in  Dover 
Bay  getting  in  her  anchors,  which  were  foul,  in  order  to  get  to 
sea,  and  did  not  take  the  assistance  of  a  tug,  as  she  ought  to 
have  done.  She  consequently  drove  against  the  pier,  and  the 
tug,  which  she  then  took  to  tow  her  clear,  parted  the  tow  rope, 
in  consequence  of  the  heavy  sea,  and  she  drove  against  and 
injured  the  plaintiff's  groyne  and  sewer  outfall.  It  was  held 
that  the  damage  was  caused  by  her  negligence  in  not  taking 
a  tug  in  the  first  instance  (m)  . 

(p)  This  appears  to  be  the  fact  (?)  Spaiffht  v.  Tedcastle  (1889), 

which    Gorell    Barnes,    J.,    relied  6    App.    Oas.    217,   219,   per    Sel- 

upon    to    distinguish    The    Monte  bornie,    C,    and    Lord    Blackburn, 

Mosa,    (1893)    P.     23,    from    The  ibid.  p.  226. 

Margaret  («)  P^  Selborne,  O.,  ubi  supra; 

(q)    Cp.    The   Scotia    (1890),   6  see  The  Eero,  (1911)  P.  128,  145. 

Asp     M.    O.    541;    The   Dunatan-  (f)  See  Tuf  r.  Warman  {1S5T), 

borough,  (1892)  P.  363,  note;  and  2  O.  B.  N.  S.  740;  (1858),  5  C.  B. 

dist    The  Hornet,  ibid.  361;   9ilU  N.    S.   573;    Milwaukee  Bail.    Co. 

V.  Brown  (1840),  9  Car.  &  P.  601,  v.  Kellogg,  4  Otto,  469. 

and  The  Gipsy  King  (1847),  2  W.  («)   The   Gertor   (1893),  7  Asp. 

Bob.     537,    so    far    as     they    are  M.   0.  472.     Of.  The  Annot  Lyle 

inconsistent    with    The  Margaret,  (1886),  6  Asp.  M.  O.  472.     In  an 

■][?ould     not,     it     seems,     be     now  Ameripan  case.  Sly  field  v.  Penfold, 
ifollowed. 
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The  question  as  to  what  are  the  consequences  of  a  negligent 
or  wrongful  act  for  which  the  wrongdoer  is  liable  was  mudh 
discussed  in  the  case  of  Clarli  v.  Chambers  {x) .  The  rule 
accepted  by  the  Court  («/)  was,  that  an  action  would  not  lie 
where  the  lose,  although  arising  from  an  unlawful  or  negli- 
gent act  of  the  defendant,  did  not  immiediately  flow  from  it, 
and  was  not  the  reasonable,  probable,  or  likely  result  of  it. 
But  a  negligent  act  may  be  the  proximate  cause  of  lossj 
although,  but  for  the  wrongful  act  of  a  third  party,  there 
would  have  been  no  lose  (2) .  ,         ' 

The  question  whether  a  particular  act  of  negligence  was  a 
cause  of  the  loss,  so  as  to  make  the  person  charged  with 
negligence  responsible  for  the  loss,  mtist,  it  would  seem,  be 
what  is  negli-  answered  in  the  same  way,  whether  it  is  the  act  of  a  plaintiff 
gence.  ^^  ^^  ^  defendant;  whether  the  negligence  of  other  parties 

oontribubed  to  the  loss  or  not;  and  whether  the  action  is  at 
common  law  or  in  Admiralty  (a).  "  There  is  no  difference 
between  the  rules  of  law  and  the  rules  of  Admiralty  to  this 
extent,  that  where  any  one  transgresses  a  iiavigation  rule, 
whether  it  is  a  statutory  rule  or  whetheir  it  is  a  rule  that  is 
imposed  by  common  sense,  what  may  be  called  the  common 
law,  and  thereby  an  accident  happens  of  whioh  that  trans- 
gression is  the  cause,  he  is  to  blame,  and  those  who  are 
injured  by  the  accident,  if  they  themselves  are  not  parties 
causing  the  accident,  may  recover  both  at  law  and  in 
Admiralty"  (&).     The  only  case  w^ioh  seems  to  point  to 


No  diflerence 
between  the 
ralea  of  law 
and  Admi- 
raltj'  as  to 


66  Fed.  JRjep.  362,  tlie  stranding  of 
a  schooner  was  held  to  have  been 
caused  by  a  rival  tug  wilfully  pre- 
venting the  tug  engaged  in  getting 
the  tow  line  on  board  from  saving 
the  schooner; 

■  (a)  (1878),  3  Q.  B.  D.  327;  see 
the  rule  afSrmatively  stated  by  the 
Master  of  the  Rolls  in  Re  London, 
$0.  Mailvmy  and  Trustees  of 
Goxoer'a  Walk  Schools  (1890),  24 
Q.  B.  D.  326,  at  p.  329. 
'  (y)  Per  Pollock,  O.  B.,  in  Green- 
land V.  Chaplin  (1851),  5  Ex.  243, 
248;  and  by  the  Exchequer  Cham- 
ber in  Shaitp  v.  Powell  (1872), 
L.  E.  7  O.  P.  253.  See  also  Law- 
rence v.  Jenkins  (1873),  L.  B.  8 
Q.  B.  274;  Sneesby  v.  Lancashire 
and  Yorkshire  Hail.  Co.  (1874), 
L.  K.  9  Q.  B.  263. 


(z)  Englehart  v.  Farrant,  (1897) 
1  Q.  B.  240;  MoDowall  v.  &t. 
Western  Mail.  Co.,  (1902)  1  K.  B. 
618.  Cf.  The  Egyptian,  (1910)  P. 
38,  where  the  negligence  of  a  ser- 
vant of  the  defendant  subsequent 
to  the  collision  caused  an  injcrease 
of  the  original  damage.  In  The 
Jackson,  58  Fed.  Rep.  607,  two 
ships  were  held  liable  for  damage 
to  a  third,  although  one  could  with 
ordinary  care  have  avoided  the  con- 
sequence of  the  negligence  of  the 
other. 

(ffi)  See  per  OampbeU,  G.,  The 
Friends  (1844),  4  Moo.  P;  C.  314; 
per  Lord  Blackburn,  Cayzer  v. 
Carron  Co.  (1883),  9  App.  Gas. 
873,   880. 

(J)  Per  Lord  Blackburn  (1883), 
9  App.  C3as.   880. 


CONTRIBUTORY  ^EGLIGENCE.  2;^ 

there  being  any  diffei'enoe  between  the  rules  of  law  and 
Admiralty  as  to  what  is  negligence  causing  the  loss  is  The 
Fenham  (c),  in  which  there  are  expressions  of  Lord  Ronriny 
which  might  be  taken  to  mean  that  infringement  of  a  statu- 
tory rule  of  navigation  is  to  be  taken  as  a  cause  of  the  colli- 
sion, unless  the  person  charged  proves  the  contrary.  But 
in  that  case  the  Court  was  not  dealing  with  the  question  of 
Avhat  amounts  to  negligence,  but  with  the  shifting  of  the 
burden  of  proof  on  an  infringement  being  established. 

By  sect.  1  (1)  of  the  Maritime  Conventions  Act,  l&ll  (d),  Effect  of 

■  ,     t  contributory 

it  IS  enacted  : —  negligence. 

1. — (1)  Where,  by  the  fault  of  two  or  more  vessels,  damage 
or  loss  is  caused  to  one  or  more  of  those  vfessels,  to  their  cargoes 
or.  freight,  or  to  any  property  on  board,  the  liability  to  make 
good  the  damage  or  loss  shall  be  in  proportion  to  the  degree  in 
which  each  vessel  was  in  fault : 

Provided  that — 

(a)  if,  having  regard  to  all  the  circumstances  of  the  case,  it 

is  not  possible  to  establish  different  degrees  of  fault, 
the  liability  shall  be  apportioned  equally  ;  and 

(b)  nothing  in  this  section  shall  operate  so  as  to  render  any 

vessel  liable  for  any  loss  or  damage  to  which  her 
fault  has  not  contributed  ;  and 

(c)  nothing  in  this  section  shall  affect  the  liability  of  any 

person  under  a  contract  of  carriage  or  any  contract, 
or  shall  be  construed  as  imposing  any  liability  upon 
any  person  from  which  he  is  exempted  by  any  con- 
tract or  by  any  provision  of  law,  or  as  affecting  the 
right  of  any  person  to  limit  his  liability  in  the 
manner  provided  by  law. 

Before  this  Act  the  apportionment  of  loss  which  followed 

a  decision  of  "both  to  blame"  did  not  depend  upon  lany 

statutory  enactment  but  on  the  rule  in  force  in  the  Court 

of  Admiralty,  applied  to  all  actions  for  daniages  ocoasioned 

by  collisions  between  vessels  by  sect.  25,  sub-sect.  9  of  the 

Judicature  Act,  1873  (e).     The  Admiralty  rule  in  the  form 

in  which  it  was  first  stated  in  any  reported  case,  was  that 

I 
(c)   (1871),  L.  E.  3  P.  C.  212.  (e)  Repealed  by  sect.  9  (3)  of 

(^  1  &  2  Geo.  5,  0.  57.  the     Maritime     Conventions    Act, 


^0 
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No  difference 
between 
Admiralty 
and  common 
law  as  to 
what  is 
oontributory 
negligence. 


where  thei-e  had  been  a  want  of  due  diligence  or  skill  on  both 
sides,  the 'loss  must  be  apportioned  (/).  By  subsequent 
decisions  referred  to  below  this  rule  has  been  interpreted  aa 
being  the  same  as  the  common  law  rule  as  to  contributory 
neglig-enoe,  except  as  to  the  ooneequenoes  to  the  plaintiff, 
who  when  oontributory  negligence  was  found  against  him' 
could  recover  half  his  loss  in  Admiralty,  but  bore  the  whole 
at  common  law  {g). 

The  right  to  recover  anything  wheoa  contributory  neg'H- 
genoe  has  been  proved  now  dependfi  on  the  construction  of 
the  section  quoted  above,  and  the  question  whether  the  words 
"  loee  or  damage  caused  by  the  fault  of  two  or  more  vessels  " 
miakes  ajiy  alteration  in  the  law  mijist  be  decided.  It  is 
submitted  that  they  do  not  and 'that  "provision  of  law"  in 
proviso  (c)  includes  principles  and  rules  legally  enforceable, 
whether  by  virtue  of  statutory  emactment  or  otherwise. 

It  is  probably  now  settled  that  there  is  no  difference 
between  the  rules  of  Admiralty  or  common  law  as  to  what 
aanounts  to  oontributory  negligence  affecting  the  right  of 
the  plaintiff  to  recover,  but  whereas  "  the  fule  of  Admiralty 
is  that  if  there  is  blame  causing  the  accident  on  both  sides, 
they  are  to  divide  the  loss  ....  the  rule  of  law  is  that 
if  there  is  blame  causing  the  accident  on  both  sides,  how- 
ever small  the  blame  may  be  on  one  side,  the  loss  lies  where 
it  falls"  ih). 

It  has  been  suggested  (i)  that  the  class  of  cases  of  which 
Davies  v.  Mann  is  the  best  known  example,  have  no  applica- 
tion in  Admiralty;  and  there  are  cases  which  appear  to  give 
some  support  to  the  contention.  The  facts  of  Davies  v. 
'Mann{Jc),  the  weR-known  "donkey  case,"  were  shortly 
these: — The  owner  of  a  donkey,  which  had  been  negligently 
left  hohhleid  and  unguarded  on  a  highway,  sued  the  defen- 


(/)  Per  Lord  Stowell  (then  Sir 
Wm.  Scott),  The  Woodrop  Sims 
(18^6),  2   Dods.   83,  85. 

(y)  See  Cayzer  v.  Carron  Co. 
(1884),  9  App.   Gas.   873,  881. 

(Ji)  Per  Lord  Blackburn,  Oayzer 
V.  Carron  Co.  (1884),  9  App.  Oas. 
873,  881. 

(i)  Apparently  as  recently  as 
1911.  See  The  Sero,  (1911)  P. 
at  p.    145.      The   decision   of   the 


House  of  Lords  ((1912)  App.  Gas. 
300),  though  based  on  the  facts 
only  without  any  expressed  opinion 
on  the  law,  would  seem  to  give 
support  to  the  suggestion.  But  it 
is  submitted  that  the  law  is  as 
stated  in  the  text,  and  that  some 
other  explanation  is  to  be  found 
for  the  decision  of  the  House  •flf 
Lords. 

(A)   (1842),   10  M.   &  W.  546. 
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dant,  by  the  neg'ligence  of  whose  servant  in  driving  along 
the  highway  at  too  rapid  a  speed  the  donkey  was  run  over 
and  injured.  It  was  held  that  the  donkey-owner  oould 
recover,  his  negligenoe  notwithstanding.  The  suggestion  is, 
that  in  a  case  of  ooUieion  between  ships,  negligenoe,  such  as 
that  of  the  donkey -owner  in  Dames  v.  Mann,  would  render 
the  shipowner  liable,  although  no  collision  would  have 
occurred  if  the  other  vessel  had  heen  navigated  with  ordinary 
•care.  The  Fenham  (l)  and  Hay  v.  Le  Neve  (w)  have  been 
cited  as  authorities  to  thiseffocit.  Again,  in  an  Irish  ease  (n), 
it  was  doubted  whether  in  Admiralty  the  doctrine  of  Davies 
V.  Mann  had  any  application.  In  America  it  seems  to  have 
been  held  that,  in  cases  of  unequal  fault,  the  gross  fault  is 
the  cause  of  the  loss,  and  tliat  the  slight  fault  is  immaterial — 
"did  not  contribute"  (o).  In  one  case  (p)  it  was  said  ex- 
pressly that  the  common  law  doctrine  of  contributory  negli- 
genoe did  not  lapply  in  Admiralty .  So  where  a  collision  made 
imminent  by  the  gross  fault  of  A.,  might  have  been  avoided 
by  B.,  the  loss  was  divided  between  A.  and  B.  (q). 

But  it  is  clear  that  thetre  is  no  difference, between  the  rules 
of  law  and  of  Admiralty  (r)  as  to  what  amounts  to  negligenoe 
causing  collision ;  and  that,  before  a  vessel  can  be  held  to  be 
in  fault  for  a  collision,  negligence  causing  or  contributing  to 
the  collision  must  be  proved.  Thus,  in  Cayzer  v.  Carron 
Co.,  The  Margaret  (s),  a  vessel  infringed  a  statutory  rule  of 

(l)  (1871),  L.  E.  3  P.  O.  212.  Mann  applied  in  Admiralty.     See 

'  (m)  2  Shaw's  Scotch  App.  Oas.  also    The     Hero,     (1911)     P.,    at 

:395  p.   145.  and  in  C.  A.,  at  p.   151; 

(»)  The  Meteor  (1875),  Ir.  Rep.  The  Highland  Loch,  (1911)  P.  267, 

•9  Eq.   567.  269. 

(o)   The   Lord   O'Neill,   66  Fed.  (s)    (1883),    9    App.    Gas.    873; 

Hep    77-  The  Willamette,  70  Fed.  followed   in   H.M.8.    Sans   Pareil, 

Bep.  874;   The  Atlas,  3  Otto,  302.  (1900)  P.  267.     Dist.  The  Oving- 

(p)    The     Daylesford,    30     Fed.  dean  Grange,  (1902)  P.  208;   and 

Hep.  633.  lyai^  that  there  was  no  appeal  by 

(q)  The  Pegasus,  19  Fed.  Bep.  The    Ovingdean    Grange    in    that 

46-   The   Maria   Martin,   12  Wall.  case.    The  ^Edgwaier,  65  Fei.  He^. 

31 '     Qu.  was  this  the  view  of  the  527;  the  Portia,  6i  Fed.  Bep.  811; 

House    of    Lords     in    The    Hero,  The  Cl^ru,  55  Fei.'Rsn.  1021;  The 

(1912)   App.   Oas.   309.  Britannia,  34   Fed.    Bep.    546,   on 

(r)    See    per    Lord    Blackburn,  app.  46  Dav.  130;  The  Francis,  44 

Cai/zer  v.   Carron  Co.   (The    Mar-  Fed.  Bep.  510;  The  Titan,  23  Fed. 

qaret)    (1884),   9   App.    Cas.    873,  Bep.  413;  Andus  v.  The  Saratoga, 

882.      In  The  Khedive   (1880),   5  1   Fed.     Bep.    730,    are  American 

App.  Oas.  870,  892,  it  was  assumed  cases  similar  to  Cayzer'  v.   Carron 

by  Lord  Blackburn  that  Davies  v.  Co. 
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navigation,  which  required  her  to  wait  under  a  point  in  the 
river  until  the  other  ship  passed,  and  was  in  that  respect 
guilty  of  negligence;  and  without  that  negligence,  other 
circumstanoes  being  the  same,  the  collision  would  not  have 
happened;  yet  it  was  held  that  this  negligence  was  not  a 
cause  of  the  collision.  The  decision  in  such  a  case  will  be 
the  same,  with  regard  to  the  liability  of  the  ship  in  question, 
either  for  the  whole  or  part  of  the  loss,  whether  the  other 
ship  is  in  fault  or  not.  In  Cayzer  v.  Carron  Co.,  the  on« 
ship  was  held  to  be  in  fault,  because  with  ordinary  care  she- 
could  have  avoided  a  oollision,  notwithstanding  the  negli- 
gence of  the  other;  and  it  was  for  this  reason  that  the 
negligence  of  the  latter  was  held  not  to  be  a  cause  of  the 
collision.  In  Spaiffht  v.  Tedcastle  (t),  the  question  was 
whether  the  ownets  of  a  ship  in  tow,  which  had  negligently, 
permitted  her  tug  to  go  too  close  to  a  bank,  were  prevented 
by  tiie  doctrine  of  contributory  negligeinoe  from  recovering 
from  the  ownars  of  the  tug  damiages  for  injury  sustained 
by  the  subsequent  fault  of  the  tug  in  altering  her  course  so 
as  to  put  the  ship  ashore  on  a  bank.  It  was  held  that, 
though  those  in  charge  of  the  tow  had  negligently  allowed 
the  tug  to  take  the  tow  too  close  to  the  bank,  yet,  since  the 
tug  could  with  proper  care,  notwithstanding  the  negligence 
of  the  tow,  have  kept  the  tow  clear  of  the  bank,  and  had  by  an 
improper  alteration  of  the  hahn'  caused  the  tow  to  go  ashore, 
the  tug  was  liable.  So  in  The  Monte  Bom  (m),  a  tug 
by  her  own  fault  steered  a  course  which  brought  her  into 
collision  with  the  anchor  of  a  steamship,  which  the  latter  was, 
contrary  to  the  Thames  rules,  carrying  over  her  bows  not 
stock  awash,  and  was  holed  by  the  anchor.  It  was  held  that, 
since  the  tug  could  with  ordinajy  oare  have  kept  clear  of  the 
steanruship,  she  was  alone  in  fault,  and  oould  recover  nothing. 
The  Lord  Sciwmarez  (x),  an  early  case,  is  to  the  same  effect 
as  Cayzer  v.  Carron  Co.  Theire  a  vessel  recovered  full 
damages,  though  in  a  fog  she  was  carrying  too  great  a  press 
of  sail,  and  was  proceeding  at  too  great  a  rate  of  speed.    The 

(<)  (1881),  6  App.   Oas.  217.  (a;)  (1848),  6  Not.  of  Cas.  6O0; 

(«)  (1893)  P.  23.  of.  The  Argo   (1857),  Swab.  462; 

,  The  Su-anland  (1855),  2  Sp.  107. 


CONTRIBUTORY  NEGLIGENCE.  33 

decision  proceeded  upon  the  same  grounds — that  the  defen- 
dant could  with  ordinary  care  have  avoided  the  collision,  not- 
withstanding the  negligence  of  the  plaintiff. 

Hay  V.  Le  Neve  and  The  Fenham  are  not  inconsistent  with 
Cayzer  v.  Canon  Co.  and  The  Lord  Saumarez.  The  facts  in 
those,  cases  differ  from  thosie  in  Dames  v.  Mann  in  this — that 
the  negligence  of  the  plaintiffs  in  the  former  cases  was  such 
that  the  def  endants  could  not  with  ordinary  care  have  avoided 
its  oo.nfieque(noes;  whereas  in  Davies  v.  Mimn  tlie  defendant 
could  with  ordinary  care  have  avoided  the  donkey  (?/) .  But 
though  it  may  be  possible  to  reconcile  somfe  of  the  "  both  to 
blame  "  pases  with  Davies  v.  Mann,  it  would  probably  be 
found  impossible  to  reconcile  all  of  them'.  Many  Admiralty 
cases  {z)  have  been  decided  without  sufficient  consideration 
of  the  question  whether  the  negligence  found  against  each 
ship  was  negligence  contributing'  to  the  collision.  For 
example,  in  The  Marcia  Tribou,  an  American  case,  a  schooner 
in  the  daytime  ran  down  a  sloop  brought  up  in  an  improper 
place.  Both  sliips  were  held  in  fault,  and  the  loss  was 
divided  (a) .  There  are  many  recent  American  cases  to  the 
same  effect  (6). 

Now  that  the  statutory  presumption  of  fault  has  been 
repealed  by  the  Maritime  Conventions  Act,  1911,  it  is 
possible  that  the  question  what  is  in  fact  the  proximate 
cause  will  fall  to  be  decided  more  often  than  heretofore,  but 
that  the  result  wiU  be  a  great  diminution  in  the  number  of 
decisions  of  "both  bo  blame"  seems  unlikely,  for  "the  diih- 
culty  of  the  task  of  manoeuvring  slaips  of  various  kinds  and 
dimensions  in  uncertain  states  of  weather  or  tide  and  in  the 
unf oi^sseen  and  unforeseeable  dangers  which  are  met  upon 
the  waters  piust  always  be  regarded;    and  it  must  often 

Cv)    Dowell    V.    General    Steam  other  was  held  to  be  ako  in  fault. 

A'o-yiWiow  Co.   (1855),  5  E.  &  B.  («)2     Sprague,     17;      The    S, 

195-     and     Morrison    v.     General  Shaw,  6  Fed.  Rep.  93;  The  Milh- 

Steam    Navigation    Co.    (1853),    8  gan,  12  Fed.  Rep.  338,  are  similar 

Ex.  733,  are  eases  with  regard  to  casM.  _    ^,     „.  _         ,       ,  ^ , 

absence  of  l%hts.     In  the  former  (6)  Of.  The  Il^ehmo,^dJniThe 

the  ship  without  lights   was  held  E    JIen>ershau8en    63  ^f  ■   1020, 

in  fault;   in  the  latter,  not.  The    Anerly     58    Fed     794,     The 

(z^     iff       The     United    States  Marion,  56  Fei.  211;  The  Premier. 

(-18641     12 'l     T.  .33,   where  one  51  Fed.  Rep.  766  (bad  riding  light 

ship  was   in  fault  under  the  rule  and  exo^sive  speed,  , or  bad  lipk- 

in   Bodies   v.    Mann,   and  yet  the  out  m  the  other  ship). 


M. 
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h,app«n  when  two  ships  are  at  fault  that  it  is  impossible  to 
say  that  one  of  them  without  the  aid  of  the  other  could  avoid 
an  accident,  or  that  the  fault  or  negligence  of  one  is  the 
proximate  cause,  so  that  it  has  to  be  decided  that  the  com- 
bined negKgence  of  both  was  the  oom'nuon  cause,  and  that 
the  '  both  to  blame  and  division  of  damiagee '  principle  is  to 
apply"  (c).  The  test  here  suggested,  if  one  ship  without 
the  aid  of  the  other  oould  have  avoided  the  collision  and 
failed,  she  alone  ie  to  blame,  affords  a  useful  guide  in  many 
cases  to  the  determination  of  whare  liability  rests. 

Confusion  has  been  caused  by  the  language  used  in  some 
of  the  cases  with  regard  to  contributory  neg'ligeace.  In 
Badley  v.  London  and  North  Western  Railway  Co.  (d),  it 
is  stated  by  Lord  Penzance  that,  "  The  plaintiff  in  an  action 
for  negligence  cannot  suooeed,  if  it  is  found  by  the,  jury 
that  he  has  himself  been  guilty  of  any  negligence  or  want 
of  ordinary  care  which  contributed  to  cause  the  accident." 
But  "though  tlie  plaintiff  may  have  been  guilty  of  negli- 
gence, and  although  that  negligence  may  in  fact  have  con- 
tributed to  the  accident,  yet  if  the  defendant  could  in  the 
result  by  exercise  of  ordinary  care  and  diligence  have  avoided 
the  mischief  which  happened,  the  plaintiff's  negligence  will 
not  excuse  him,"  i.e.  the  defendant.  Davies  v.  Mann  and 
Tuff  V.  Warman(e)  are  cited  as  establishing  this.  On, the 
other  hand,  in  Dowell  v.  General  Steam  Navigation  Co.  (/), 
Lord  Campbell,  C.  J.,  said — "  There"  (in  Davies  v.  Mann), 
"although  without  the  negligence  of  the  plaintiff  the  accident 
would  not  have  happened,  the  negligence  is  not  supposed  to 
have  contributed  to  the  accident  within  the  rule  upon  this 
subject;  and  if  the  accident  might  have  been  avoided  by  the 
exercise  of  ordinary  care  and  skill  on  the  part  of  the  defen- 
dant, to  his  gross  negligence  it  is  entirely  ascribed,  he,  and 
he  only,  proximately  causing  the  loss."  It  is  not  easy  to 
reconcile  these  views  with  regard  to  the  negligence  of  the 
plaintiff  in  Davies  v.  Mann.  The  question  whether  a 
specified  act  of  negligence  is  a  cause  of  the  accident  is  a  ques- 


(c)    The   Hero,    (1911)    P.    128j 
145,  fer  Evans,  P. 

(rf)  (1866),   1   App.   Oaa.   754. 


(e)  (1859),  5  C.  B,  N.  S.  573; 
see  the  judgment  of  Oresswell,  J. 
(1854),  26  L.  J.  C.  P.  263,  267. 

(/)  (1855),  5  E.  &  B.  195. 
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tioii  of  fact  and  not  of  law(5r,).  Dauies  v.  Mann  and  the 
cases  following  it  seem  to  sliow  that  even  where,  ajS  matter 
of  fact,  an  act  of  negligence  of  A.  did  contribute  to  the  acci- 
dent, the  other  party  (B.)  will  (as  defendant)  be  liable  for 
the  whole  lose,  or  (as  plaintiff)  will  l>e  unable  to  recover,  if 
he  could  with  ordinary  care  have  avoided  the  accident,  not- 
withfitianding  the  negligence  of  A.  (h). 

The  difficulty  may  be  put  in  another  Way.  Did  Davies  v. 
Micmn  decide  that,  assutning  contributory  negligence  in  the 
plaintiff,  he  could  recover,  notwithstanding;  or  that,  though 
there  was  contributory  negligence  in  fact,  there  was  none  in 
law?  Badley  v.  London  S  North  Western  Railway  Co.  points 
to  the  formiar  as  the  correct  view  of  the  case;  Cat/zerx.  Canon 
Co.  (i)  looks  the  other  way.  There  Lord  'Blackburn  appears 
to  have  considered  that  if  the  plaintiff's  negligence  did  in 
fact  contribute  to  the  collision  he  would  he  liable;  and  that 
in  Davies  v.  Mann  there  was  no  contributory  negligence. 

But  the  difficulty  is  nather  one  of  words  than  of  substance: 
for,  with  perhaps  one  exception,  the  cases  agree  in  this,  that 
negligence  in  one  party  is  imtoaterial,  if  by  ordinary  care 
the  other  could,  notwithstanding  that  negligence,  have 
avoided  the  accident,  or  as  it  was  expressed  in  The  Hero  (it), 

(^g)  See  per  Lord  Blackbui'n  have  questioned  the  dictum  of  Lord 
(1884),  9  App.  Caa.  879.  But  see  Penzance,  ««iocffl,  p.  34.  If  the  law 
contra,  per  WiUiams,  J.,  Tuff  v.  be  as  there  stated  it  would,  he 
Warman  (1857),  2  C.  B.  N.  S.  thought,  put  an  end  to- the  doctrine 
740,  758.  The  Sans  Pareil,  (1900)  of  contributory  negligence  alto- 
P.  267,  is  a  remarkable  instance  gether;  since,  in  every  ease  where 
of  the  rule  in  Davies  v.  Mann;  there  is  contributory  n^Ugenoe  on 
although  Vaughan  Williams,  L.  J.,  the  part  of  the  plaintiff,  there  is, 
thoiight  that,  owing  to  an  admis-  ex  hypothesi,  negligence  on  the 
sion  in  the  Court  below,  the  rule  part  of  the  defendant.  It  is  sub- 
did  not  apply:   ibid.  p.  288.  mitted  that   what   was   meant   by 

(A)  Cf.  The  Argo  (1857),  Swab.  Lord  Penzance  was  ordinary  care 

4g2  ^""i  diligence  on  the  ,part  of  the 

(i)    (1884),    9    App.    Oas.    873;  defendant    "in    the    result,"  i.e., 

see     also     Spaight     v.     Tedoastle  taking  into  consideration  the  negli- 

(1881),  6  App.  Cas.  217,  219,  per  gence  of  the  plaintifi  and  the  cir- 

Lord  Blackburn.  oumstanoes    existing    after    or    by 

(k)  (1911)  P.  128,  147,  151;  cf.  reason  of  it;  jor,  as  expressed  by 
Pollock  on  Torts,  6th  ed.  441  seq.  Lord  Blackburn  in  another  case. 
Contributory  negligence  of  the  "proper  care,  subsequently  ex- 
plaintiff  does  not  prevent  him  from  erted";  Spaight  v.  Tedoastle 
recovering;  he  does  not  recover  (1881),  6  App.  Oas.  217,  226;  see 
because  the  negligence  of  the  de-  also  per  Lord  Watson,  Cayzer  v. 
fendant  was  not  the  proximate  (or  Carron  Co.  (1884),  9  App.  Cas. 
decisive)  cause  of  the  loss.  The  873,  886;  perV}jshimsjy,3.,Tuff 
exception  mentioned  above  is  The  v.  Warman  (1857),  5  C.  B.N.  S. 
Vera  Cruz  (No.  1),  9  P.  D.  88.  573;  per  Lord  Campbell.  Ci.per 
In  that  case.  Butt,  J.,  appears  to  Lord  Watson  in  Wakelin  v.  Lon- 

3.(2} 
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if  there  was  no  such  emeigeacj  created  by  the  negligence 
and  bad  navigation  of  the  one  ship,  as  might  not  have  been 
successfully  met  by  ordinary  skill  and  oare  on  the  part  of 
those  in  charge  of  the  other. 

The  result  of  the  cases,  therefore,  seems  to  be  that  (I) — 
(1)  a  ship.  A.,  may  recover  full  damages  against  the  other, 
B . ,  where  the  collision  was  caused  entirely  by  the  negligence 
of  B . ;  including  the  case  where  the  collision  would  not  have 
occurred  but  for  negligence  of  A.,  provided  B.  could  with 
ordinary  care  have  avoided  it;  (2)  subject  to  rule  (3)  A.  can 
recover  nothing,  if  with*  ordinary  care  exercised  up  to  the 
moment  of  ooUieion  she  could  have  avoided  it;  (3)  A.  can 
recover  half  damages,  although  with  ordinary  care  exercised 
up  to  the  moment  of  collision  she  might  have  avoided  it,  if 
B.  by  the  exercise  of  like  (i?jji)  care  might  have  avoided  it; 
(4)  in  the  last  case  B.  recovers  half  damages. 

The  above  statement  of  the  case  in  which  the  loss  is 
divided  is  put  forward  with  some  doubt.  Ijord  Blackburn 
has  stated  the  Admiralty  rule  as  follows  (fi): — "  It  may  well 
be  that  both  parties  are  guilty  of  a  neglect  of  duty,  and  that, 


don  and  South  Western  Rail.  Co. 
(1886),  12  App.  Cas.  41:  "If  by 
tiie  use  of  ordinary,  caution  he  (the 
plaintiff)  might  have  avoided  the 
injury,  and  did  not,  he  ia  Jiot  en- 
titled to  recover  damages."  The 
decision  of  Butt,  J.,  in  The  Vera 
Cruz  became  ineffestual  by  reason 
of  The  Vera  Cruz  (No.  2)  (1884), 
10  App.   Oas.  59.      . 

(_l)  This  statement  differs  in 
vrords,  but,  except  as  to  (3),  not 
in  substance  from  that  contained 
in  some  earlier  editions  of  this 
work.  As  to  (3)  there  seems  to  be 
no  authority  for  the  suggestion 
that  the  negligence  of  one  party 
can  throw  upon  the  other  the  duty 
to  exercise  more  than  ordinaj-y 
care,  or  that  under  ordinary  cir- 
cumstances extraordinary  care  is 
required,  and,  that  its  absence  is  to 
be  treated  as  negligence.  There 
may,  of  course,  be  circumstances 
(as  at  a  launch)  where  the  utmost 
possible  precautions  are  no  more 
than  ordinary  care  requires.  Ot. 
The  Ovinffdean  Grange,  (1902)  P. 
208;  aud..jo.e>-.  Liudley,  L.  3.,  The 
Bernina  (1887),  12  P.  D.  58,  89; 
and  jier  Lord'  Esher,  M.  R.,  ibid. 


p;  61,  for  statements  of  the  law  as 
to  contributory  negligence.  Rule 
(2)  was  adopted  and  applied  by 
Barnes,  J".,  ^n  The  Monte  Rom, 
(1893)  P.  23,  30.  Cp.  The  Altair, 
(1897)  1  P.  105;  The  Eero,  (1911) 
P.  128. 

(ot)  Like  in  degree  or  character, 
or  simultaneous;  see  infra,  p.  37. 

(n)  This  dictum  occurs  in  a  dis- 
senting opinion  of  Lord  Blackburn 
in  Slattery's  Case  (1878),  3  App.  - 
Oas.  1155,  1206— one  of  the  "level 
crossing  "  railway  cases  which  have 
given  rise  to  much  difierenoe  of 
judicial  opinion.  Of.  the  opinion 
of  Brown,  J.,  in  The  Nereus,  23 
Fed.  Rep.  457,  where  Cayzer  v. 
C<arron  Co.  was  discussed:  "Where 
the  earlier  cause  and  the  later 
cause  are  both  proximate  and 
direct,  both  vessels  are  liable;  for 
it  ia  unreasonable  that  a  fault  in 
one  vessel  tending  directly  to  a 
specific  collision  should  go  blame- 
less, merely  because  it  was  ,the  first 
fault,  or  merely  because  the  other 
vessel  did  not,  do  all  she  might 
have  done  to  avert  the  consequences 
of  the  other's  fault." 
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if  eitlier  had  used  i^easonable  care  and  skill,  the  collision 
would  have  been  avoided.  In  such  a  case  the  maritime  law, 
which  is  followed  in  the  Admiralty,  apportions  the  joiiat  x 
damage"  (o).  It  is  not  easy  to  reconcile  this  dictum  with 
Cayz&r  v.  Carron  Co.  or  with  The  Mrnite  Rosa  {supra, 
p.  32),  in  neither  of  which  cases  were  the  damages  divided, 
though  in  both  it  would  seem  that  "  if  either  had  used  reason- 
able care  and  skill"  the  loss  would  not  have  happened.  In 
both  the  negligence  that  was  prior  in  point  of  time>was  held 
not  to  have  contributed  to  the  loss.  If  the  definition  of  the 
case  of  "both  to  blame"  suggested  upon  the  last  page  is 
correct,  it  confines  it  within  narrow  limits.  It  seems  that 
the  negligence  on  the  part  of  both  ships,  which  causes  the 
loss  to  be  divided,  must  be  acts  or  omissions  either  concurrent 
in  time,  or  identical  in  charaoter,  or  equal  in  degree  of  fault 
in  the  words  of  Lindley,  L.J.  (p) — "  as  much  want  of  reason- 
able care  on  A.'s  part  as  on  B.'s."  A  few  such  oases  may  be 
found  in  the  books.  A  schooner  {q)  in  New  York  harbour, 
contrary  to  the  local  regulations,  brought  up  off  the  mouth  of 
a  slip .  She  was  requested  by  a  steamship  about  to  back  out 
from  the  slip  to  move,  but  refused.  The  steamship  attempted 
to  get  under  way  and  fouled  her.  It  was  held  that  both  ships 
were  in  fault.  It  would  seem  that  here  more  than  ordinary 
care  was  required  on  the  part  of  the  steamship;  and  that, 
having  voluntarily  undertaken  the  risk  of  moving,  the  utmost 
precautions  on  her  part  were  no  more  than  reasonable  (r) . 
Two  ships  at  anchor  both  started  their  anchors,  drove  near 
each  other,  and  eventually  came  into  collision.  It  was  held 
that  both  were  in  fault,  since  either  might  have  taken  a  tug 
and  avoided  the  collision  (s) .     Two  tugs  {t)  were  racing  for 

(o)  The  Dunatanborough,  (1892)  distinguished  on  the  ground  that 
P.  363,  note,  seems  to  have  been  the  launch  there  could  not  reason- 
decided    in    accordance   with   this  ably  be  postponed, 
dictum.  (s)   The    Arran,    Oook,   V.   Ad. 

(p)     The    Bernina     (1887),     12  Hep.  Quebec,  353. 

P     D     58     89.      Cf.    per   James,  (t)    Latham     v.     Hamilton   and 

L.  J.,  in  The  Margaret  (1881),  6  Merriman  Co.,  03  Fed.  Rep.  856. 

P  D.  76,  "both  parties  are  equally  In  The  Jesse  Spaulding,  50  Fed^ 

to  blame."  ^P-  ^^3,  one  of  the  tugs  which 

(q)   The    Westernland,   24   Fed.  attempted  to  cross  the  other  before 

BetJ.  703.  she  was  clear,  and  forced  her  into 

(>•)     Of.     The     George     Roper  collision  with  the  third  ship,  she 

^883)    8  P    D    119.     The  Cacha-  was  held  alone  in  fault.     Of.  The 

vool  (1882),  7  P.  D.  217,  may  be  Chattahoochee,  173  U.  S.  540  (both 

'^                    .                  i  ships  going  too  fast  in  fog). 
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a  job.  One  forced  the  other  into  collision  with  the  third 
ship.  It  was  held  that  both  were  in  fault.  The  case  'of 
both  ships  having  no  look-out,  or  of  two  ships  bringing  up 
or  mooring  at  the  same  time  too  telose  to  each  other  {%),  or 
rounding  a  blind  corner  without  knowing  whether  there  are 
other  craft  in  the  way  or  not  {x),  may  be  suggested  as  cashes 
where  the  fault  is  equal;  and  The  Ovingdean  Grange  («/) 
seems  to  have  been  dealt  with  by  Sir  Francis  Jeune,  P.,  as 
coming  within  this  category.  But  until  the  decision  in 
Cayzer  v.  Canon  Co.  there  had  been  little  discussion  in  any 
of  the  cases  as  to  the  exact  limits  of  the  rule  of  division  of 
loss,  and,  perhaps,  the  law  on  the  point  is  not  yet  finally 
settled,  though,  as  the  action  for  damiages  ocoasioned  by. 
collision  between  vessels  is  no  more  than  an  action  for 
dam,age6  occasioned  by  the  negHgenoe  of  the  defendant,  it 
seems  unlikely  that  the  principles  applicable  to  actions  for 
negligence  will  be  substantially  modified.  The  statutory 
rule  which  imputed  fault  to  a  ship  which  infringed  the  regu- 
lations added  laj^gely  to  the  numiber  of  "both  to  blame" 
oases,  by  reason  of  the  impossibility  in  euoh  cases  of  proving 
that  the  collision  was  caused  by  the  negligence  of  the  other 
ship  'alpne  {z) . 
Damage,  but  Where  by  the  negligent  navig'ation  of  lone  ship  a  collision 
occurs  between  two  others,  or  another  ship  is  damaged,  either 
by  coUisian  or  in  any  other  way,  the  owners  of  the  ship  in 
fault  are  liable  at  law,  and  the  ship,  it  seemts,  is  liable  in 
Admiralty  (a) .     Thus,  a  steamship  that  sank  another  craft 

(«)    The    Greenpoint,    Z\    Fed.  at  once  reversed,  there  would  pro- 

Bep.  231.  bably  have  been  no  collision.  Both 

(x)  The  Gamma,  103  Fed.  Bep.  ships  were  held  in  fault,  upon  what 

703.  ground    does    not  olrairly  appear. 

(y)  (1902)  P.  267.    Observe  that  The  statute  was  not  relied. on,  but 

there  was  no  appeal  by  The  Oving-  the  question  whether  the  collision 

dean  Grange.  might  not  have   been  avoided  by 

(z)  The  effect  of  the  statutory  ordinary  care  on  B.'s  part  was  not 

rule  probably   caused   the  mattes'  discussed. 

not  to  be  fully  discussed  in  The  (a)  The   WheaUheaf  (1866),  13 

Sandhill,  (1894)  .  App.    Cas.    646.  L.  T.  612;  The  Industrie  (1871), 

There  A.,  one  of  two  steamships  !L.  B>.  3  A.  &  B.  303;  The  Energy 

proceeding  in  the  same  direction  (1871),  L.  B.  3  A.  &  E.  48;  The 

nearly    abreast;   wrongfully    star-  Sisters  (1876),  1  P.  D.  117;  Lux- 

boarded  across   the  course  of  the  ford  v.  Large  (1833),  5  O.  &  P. 

other,  B.     If  B.  had  not  been  so  421;  The  Niobe  (1888),  13  P.  D. 

intent  on  cutting  out  A.,  and  had  55  (the  action  appears  to  have  been 

in  rem). 
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by  tlie  swell  raised  by  her  excessive  speed  waa  held  liable  (6). 
Where,  in  order  to  avoid  a  ooJlieion  with  A.,  made  imminent 
by  A.'e  fault,  a  tug,  B.,  was  compelled  to  cast  off  her  tow, 
C,  and  C.  went  ashore,  it  was  held  that  0.  could  recover 
against  A.  (c).  In  order  to  avoid  A.  lying  ashore  in  a  fair- 
way -^dthout  a  light,  B.  was  obliged  to  put  herself  ashore; 
it  was  held  that  B.  could  recover  against  A.  {d).  The  value 
of  an  anchor  and  chain  slipped  to  avoid  collision,  made 
imminent  by  the  other  ship's  fault,  has  been  recovered  in  an 
Admiralty  action  in  rem  (e)  and  at  law  (/). 

In  The  Beaton  {g)  two  steamships  were  proceeding  on  Alteration  of 
parallel  courses,  one  on  the  quarter  of  the  other  and  over-  i™'ri*Bt*<rf* 
taking  her.      The  sternmoet  ship  altered  her  course,  when  collision, 
three  miles  off  the  ship  ahead,  so  as  to  make  her  course 
converge  with  that  of  the  other  and  bring  about  risk  of 
collision.    After  this  she  never  altered  her  course,  and  struck 
the  ship  ahead.     The  leading  ship  appears  either  to  have 
done  nothing  until  she  was  struck,  or  to  have  taken  a  course 
which  was  clearly  wrong.     The  overtaking  ship  was  held 
solely  in  fault  {h) . 

Closely  connected  with  the  question,  whether  a  specific  act  What  can  be 
of  negligence  caused  the  loss^  is  the  question  whether  a  damages, 
particular  item  of  loss  can  be  reoovered  as  damages  caused  by 
the  negligent  act.  The  same  principle  applies  in  either  case 
— that  the  wrongdoer  is  liable  for  all  the  reasonable  eonse- 
quences  of  his  negligence.  The  cases  connected  with  the 
question  as  to  the  quantum  of  damages  wiU.  be  considered  in 
Chapter  V.  below. 

In  common  law  actions  juries  have  sometimes  been  per-  Whether 
mitted  to  take  a  so-called  "equitable"  view  of  the  ciroum'-  thfpfalntifl 
staaioes  of  the  case;  and,  where  there  have  been  faults  on  both  ^}}°  ^^  taken 

into  aooount 
sides,  to  award  a  smaller  sum  for  damages  than  they  would  jn  estimating 

(6)  The  Batavier  (1854),  9  Moo.  11th  Deo.  1873  (The  Almora's  cable 

P.  0.  286;  Luxford  v.  Large,  uhi  fouled  The  Astell's   when  getting 

swpra.  under  way   in   the  Hooghly,   and 

(c)  The  Wheatsheaf,  uM  swpra.  The  Astell  slipped). 

}d)  The  Industrie,  ubi  supra.  (g)  9  P.  D.  1. 

(e)  The  Port  Victoria,  (1902)  P.  (A)  Qu.  whether  in  this  case  the 

25 ;   Johanssen  v.   The  Elvina,    4  leading  ship  was  not  also  in  fault. 

Fed.  Rep.  573.     So  of  a  tow  out  It  would  seem  that,  with  ordinary 

adrift  \semble):  The  Mount  Rope,  care,  she  could  have  avoided  the 

84  Fed.  Rep.   910.  consequences    of    the    defendant's 

(/)  Majoriban^s  v.  Sopd,  Times,  negligence.    See  supra,  pp.  30  seq. 
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have  awarded  had  there  been  no  fault  on  the  part  of  the 
plaintiff.  These  cases  (J,)  cannot  be  treateid  as  authorities 
for.  the  proposition  that  negligence  of  the  plaintiff  which 
did  not  either  wholly  or  in  part  cause  the  loss  is  material 
upon  the  question  of  damages.  It  is  wholly  immaterial,  and 
the  rule  is  so  stated  by  Pollock,  C.  B.,  in  Greenland  v. 
Chaplin  (fc) . 

Where,  as  has  sometimes  happened,  one  ship  is  wilfully 
and  maliciously  (Q  driven  against .  another,  the  wrongdoer 
would  probably  be  held  liable  for  the  entire  loss,  notwith- 
standing negligence  in  the  other  ship  in  not  avoiding  the 
collision. 

To  enable  the  plaintiff  in  a  collision  action  to  recover 
damages,  he  must  prove  afSrmatively  that  his  loss  was  caused 
by  the  negligence,  of  the  defendant  or  of  some  person  for 
whose  ax3ts  he  is  liable.  The  general  rule  was  thus  stated  by 
Lord  Wensleydale  (to)  :  "The  party  seeking  to  recover  com- 
pensation for  damage  must  make  out  that  the  party  against 
whom  he  complains  was  in  the  wrong.  Tloe  burden  of  proof 
is  clearly  upon  him,  and  he  must  show  that  the  loss  is  to  be 
attributed  to  the  negligence  of  the  opposite  party.  If  at 
the  end  he  leaves  the  case  in  even  Scales,  and  does  not  satisfy 
the  Court  that  it  was  occasioned  by  the  negligence  or  default 
of  the  other  party,  he  cannot  succeed."  So  in  the  case  then 
before  the  Court,  it  being  proved  that  the  plaintiff  ship  had 
no  light,  the  inference  w:as  that,  but  for  the  absence  of  the 
light,  the  collision  probably  would  not  have  occurred,  and  the 
plaintiff  failed  to  recover  (w) .  The  plaintiff  must  therefore 
make  out  at  least  a  prima  facie  case.     The  burden  of  proof 


(«)  JSaisin  v.- Mitchell  (1841),  9 
Oar.  &  P.  613;  Smith  v.  Dobson 
(1841),  3  Scott,  N.  R.  336;  3  Man. 
&  G.  59.  The  latter  report  does 
not  agree  with  the  former  as  to 
the  reasons  given  by  the  jury  for 
their  verdict.  See  some  remarks 
of  Sir  J.  Patteson  on  this  case  in 
Netherlands  Steamboat  Co.  v. 
Styles  (1854),  9  Moo.  P.  O.  286, 
297. 

(k)  5Ex.  248. 

(J)  For  an  instance  of  such  a  case 
see  (1866),  L.  R.  1  A.  &  E.  64; 
The  Ida  (I860),  Lush.  6 ;  Sly  field 
V.    Penfold,   66    Fed.    Rep.    571; 


Grafner  v.  Pigott,  116  Fed.  Rep. 
486. 

(m)  See  Morgan  v.  Sim,  The 
London  (1857),  il  Moo.  P.  O.  307, 
312.  See  Sarris  v.  Anderson 
(1863),  14  C.  B.  N.  S'.  499,  for  a 
ease  where  the  plaintiff  failed 
through  absence  of  such  proof :  apd 
op.  Wakelin  v.  L.  ^  8.  W.  Rail. 
Co.   (1886),  12  App.  Cas.  41. 

(»)  In  The  Fenham  (1870), 
L.  R.  3  P.  O.  212,  a  similar  pre- 
sumption arose.  See  the  remarks 
of  Lord  Blackburn  on  this  case, 
Cayser  v.  Carron  Co.  (1884),  9 
App.  Oas.  873,  882. 
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lies  so  far  on  him  (o),  and  this  burden  is  still  on  the  plaintiff, 
if  the  defendants  admit  that  their  vessel  is  also  to  blame  for 
tlie  collision  (p).  But  it  does  not  foUow  that  it  lies  on  him 
throughout  the  whole  case.  Having  miaxie  out  a  •prima  facie 
case  of  negligence  on  the  part  of  the  defendant,  the  burden 
of  proof  is  shifted,  SiX^A  the  defendant  will  be  liable  unless  he 
proves  that  his  negligence  in  no  way  contributed  to  the 
\om{q).  In  The  Olympic  and  H.M.8.  Hawke(r)  the  two 
vessels  were  steaming  in  the  same  direction  through  a  buoyed 
channel  of  considerable  width  on  courses  crossing  at  a  very, 
acute  angle.  The  Hawke's  duty  was  to  keep  her  course  and 
speed,  and  it  was  proved  that  she  suddenly  swerved  into  The 
Olympic.  The  onus  was  then  on  The  Hawke  to  prove  the 
cause  of  the  collision  prima  facie  was  suction  or  some  other 
cause  independent  of  the  management  of  The  Hawke.  This 
she  did,  and  then  there  being  no  proof  of  negligence  in  the 
mianagem^ent  of  The  Hawke  after  the  commencement  of  the 
swerve,  the  onus  of  pi?oving  that  the  swerve  was  inevitable 
accident  rested  on  The  Olympic.  This  she  could  not  do, 
for  it  .being  her  duty  to  keep  clear  and  having  sufficient  sea- 
ix>om  to  have  done  so,  she  was  in  fault  for  being  so  near  to 
The  Hawke  .as  to  cause  "suctiooa,"  i.e.  the  interaction  of  two 
vessels  moving  through  comparatively  shallow  water  at  great 
velocity  and  in  close  proximity.  In  the  same  case  it  was 
held  in  the  Court  of  Appeal  that  though  it  was  possible  but 
not  certain  that  the  ooliision  could  have  been  averted,  if  the 
steam  pteering-gear  of  The  Hawke  had  not  jammed,  this 
did  not  help  The  Olympic,  for  it  w,as  upon  her  to  prove  that 
if  the  gSiar  had  not  jammed  the  oollisiom  would  have  been  pre- 
vented, and  this  she  could  not  do,  the  onus  was  upon  her  to 
prove  negligence,  not  which  might  have,  but  must  have 
contributed  to  the  accident. 


'    (o)  The  Bolina  (1844),  3  Not.  of  P.  D.   117;   The  City  of  Antwerp 

Cas.  208,  210;  The  Carron  (1853),  and  The  Friedrioh  (1868),  L.  R. 

1  Sp.  91;   The  Loiidon  (1857),  11  2  P.  O.  25;   Cayzer  v.  Carron  Co. 

Moo.    P.    0.    ZVl;    The   Marpesia  (The    Margaret)    (1883),    9    App. 

<1872),  L.   R.   4  P.   O.   212;    The  Oas.   873.      See  Daniel  v.   Metro- 

Benmore  (1873),  L.  R.  4  A.  &  E.  politan   Rail.    Co.    (1868),   L.    R. 

132;     The    Abraham     (1873),     28  3  O.  P.  216;  ibid.  591,  as  to  what 

L     T     175;    The  Albert  Edward  is  sufBcient  evidence  of  negligence; 

<'1875),  44  L.   J.   Ad.  49.  S.  O.  ibid.  5  H.  L.  45. 

(p^  The  Cadeby,  (r909)  P.  257.  (r)  (1913)  P.  214,  235,  246,  247, 

(?)  The  Ligo  (1831),  2  Hag.  Ad.  270. 
356,    360;    The   Sisters    (1876),    1 
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Again,  instances  of  a  shifting  of  the  burden  of  proof  after 
a  simple  prima  facie  case  of  negligence  has  been  made  are 
the  cases  of  a  ship  ashore  (s),  a  fishing  boat  fast  to  her 
nets  (^),  a  ship  in  stays  hove  to  (m),  lying  dead  in  the 
water  (a;),  or  otherwise  not  under  command,  and,  without 
negligence  on  her  own  part,  unable  to  keep  out  of  the  way. 
It  has  been  pointed  out  in  America  by  the  Supreme  Court 
that  a  ship  in  tow  in  collision  with  another  tow  is  in  a  wholly 
different  position,  as  regards  the  burden  of  proof  of  negli- 
gence in  one  or  both  tugs,  from  that  of  a  ship  at  "anchor 
suing  another  under  way  (y). 
Frimdfaeie  Negligence  may  be  inferred  from^  facte  proved  without 

proof  of  any  specific  act  of  negligence.     "Where  certain 
inferences  of  fact  have  been  established  by  numerous  cases  > 
they  become  to  a  great  extent  very  nearly  of  the  same 
OolliBion  with  authority  as  if  they  were  propositions  of  law"  (2).     This 
an^or.  ^^  notably  the  case  in  collision  actions.     In  the  common  case 

of  a  collision  in  daylight  between  a  ship  under  way  and 
another  at  anchor  in  a  proper  place,  the  burden  is  upon  the 
other  ship  to  show  that  she  was  not  in  fault  (a),  for  when  a 
steamship  runs  down  a  vessel  at  her  moorings  in  broad 
daylight,  that  fact  is  by  itself  prima  facie  evidence  of 
fault  (fc),  but  if  the  collision  were  at  night  the  plaintiff 
would  have  to  prove  in  the  firat  instance  that  the  lights  on  his 
ship  were  burning  efBciently  (c) . 

The  general  rule  that  a  vessel  under  way  is  prima  facie 

(s)  The  F.  #  p.  M.  (No.  1),  45  L.  E.  9  Oh.  713   (as  to  proof  of 

Fed.  Eep.  703.  damage    in     actions     to     restrain 

(<)  The     Columbus     (1848),     1  nuisances). 

Pritch.  Ad.  Dig.  ed.  1887,  239;  The  (a)  The  Indus  (1886)j  12  P.  D. 

Two  SiHers,  ibid.  248;  The  Bottle  46;  The  Bothnia  (1860),  Lusli.  52; 

Imp  (1873),  28  L.  T.  286.  The  Otter  (1874),  L.  E.  4  A.   & 

(«)  The  Eleanor  and  The  Alma  E.   203;   The  Annot  Lyle  (1886), 

(1865),  2  Mar.  Law  Gas.  O.  S.  240.  11  P.   D.   114;     The    Henri    IV., 

But  see  The  London  (1849),  6  Not.  13  Quebec  L.  E.  379;  The  Beaver^ 

of  Gas.  29;  The  Rosalie  (1880),  6  2  Bened.  118;  The  Baltic,  2 'BeneA. 

P.  D.  245,  in  both  of  which  cases  452 ;   The   D.    8.   Miller,  76   Fed., 

the  ships  hove  to  were  held  to  be  Eep.  877;  The  Meanatchy,  (1897)- 

in  fault.  A.  C.  351.    And  see  infra,  pp.  45, 

(a:)  The   James    T.    Fasten,    27  50. 

Fed.   Eep.   464.     A  tug  lying  in  (6)  Per  Lord  Watson,  The  City 

the  track  of  a  ferry-boat,  that  re-"  of   Peking    (1888),   14   App.   Oas. 

fused,  to   move   when  whistled  to  40,   43.      CIp.    The   Indus,   supra;^ 

do  so,   was,   in   America,   held  in  The ,  Merchant   PHnce,    (1892)    P. 

fault:   The  Roslyn,  22  Fed.  Eep.  179;  The  Polyesien,  (1910)  P.  28; 

687.  Stephen    v.    Allan    Line    8.    Co^ 

iy)  The  L.  P.  liayton,  13  Dav.  (1911).  S.  O.  836. 

337.  i(c)  The  Telegraph  (1854),  1  Sp. 

(z)  Per   Mellish,  L.  J.    (1870),  427. 


COLLISION  WITH  SHIP  AT  ANCnOR.  'iS 

in  fault  for  a  collision  with  a  diip  at  anchor  applies,  although 
the  latter  is  brought  up  in  an  improper  place,  or  has  no 
riding  light,  provided  the  former  could  with  ordinary  care 
have  avoided  her.  "  It  is  the  bounden  duty  of  a  vessel  under 
way,  whether  the  ve^l  at  anchor  be  properly  or  improperly 
anchored,  to  avoid,  if  it  be  possible  with  safety  to  herself, 
any  collision  whatever"  (d).  Even  if  a  ship  is  brought  up 
in  the  fairway  of  a  river,  if  the  other  could  with  ordinary 
care  have  avoided  her,  the  latter  will  be  held  solely  to 
blame  (e) . 

In  The  Indus  (/)  a  steamship  ran  into  a  lightship,  and  it 
was  suggested  on  behalf  of  the  steamship  that  her  steam 
steering-gear  failed  to  act  and. that  the  collision  was  an 
inevitable  accident.  In  the  absence  of  any  evidence  that 
this  was  so,  it  was  held  that  the  prima  facie  evidence  of 
negligence  against  the  steamship  had  not  been  displaced, 
and  she  was  held  alone  in  fault. 

A  ship  that  obstinately  refuses  to  move  from  an  anchorage 
where  she  necessarily  endangers  other  craft  will  be  held  in 
fault  for  a  collision  that  follows  (g) . 

The  rule  that  the  mere  fact  of  a  daylight  collision  between 
a  craft  under  way  and  another  at  anchor  is  prima  facie 
evidence  of  negligence  in  the  I'atter,  is  not  without  exceptions. 
A  derrick  or  wreck-raising  craft  moored  in  a  strong  and 
narrow  tideway  over  or  alongside  a  wreck,  although  not  in 
an  improper  position  or  unlawfully  obstructing  the  fairway, 
nevertheless  presents  such  an  obstruction  to  other  vessels  that 
it  would  not  be  reasonable  to  presume  that  the  latter  are 
negligent  merely  because  they  foul  the  former.  The  difficul- 
ties of  the  craft  under  way  are  still  greater,  if  they  are 
sailing  vessels  and  the  weather  is  boisterous,  or  if  they  are 

(d)  Per  Bi.  Lushington  in  The  tation  Co.,  184  U.  S.  247,  show 
Batavier  (1845),  2  W.  Rob.  407;  that  if  a  ship  brings  up  in  a  place 
Hay  V.  Le  Neve  (1824),  2  Shaw's  where  others  cannot  with  ordinary 
Scotch  App.  Cas.  395;  The  Marcia  care  avoid  her,  she  will  be  held 
Triboti,  2  Spragne,  17.  And  see  alone  in  fault.  As  to  obstruction 
infra,  Chapter  X.  of  highways  on  land,  see  Harris  v. 

(e)  Mayor,  #e.  of  Colchester  v.  Mohbs  (1878),  3  Ex.  D.  268; 
Brooke  (1845),  7  Q.  B.  339.  But  Wilkins  v.  Ikiy  (,1884),  12  Q.  B.  D. 
dist.   Bolton  v.   Benton  (1857),  1  110. 

C.  B.  N.  S.  672.    As  to  the  right  (/)  (1886),  12  P.  D.  46. 

to  bring  up  in  a  fairway,  see  Anon.  \g)    The    Cachapool    (1882),    7 

Case   (1807),   1   Camp.   516,   note.  P.   D.    217;    The   Highland  Loch, 

T^e  Ciara,  12  Otto,  200,  and  United  (1911)  P.  261. 

States  V.  St.  Louis,  ^c.  Transpor- 
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tugs  with  a  heavy  train  of  bar^s  in  tow,  and  the  obstruction 
is  come  upon  suddenly  and  unexpectedly  {h).  In  such  cases 
the  ship  at  anchor  may  reasonably  be  required  to  do  what 
she  can  to  assist  the  other  to  clear  her,  either  by  sheering  with 
her  helm,  paying  out  chain,  or  in  aiiy  other  way  possible; 
and  it  might  be  held  to  be  negligence  on  her  part  not  to  do 
so(i). 

Where  the  anchored  vessel  is  lying  in  a  fairway  or 
frequented  waters,  out  of  ordinary  anchorage  ground,  and 
the  collision  is  at  night  or  in  a  fog,  and  the  questions  whether 
she  was  in  a  proper  place  and  exhibited  proper  lights,  or 
sounded  proper  fog  signals,  and  maintained  a  watch,  are 
raised  by  the  pleadings,  the  burden  would  seem  to  be  on  her 
to  prove  that  she  was  not  in  fault  in  any  of  these  matters  Qc) . 

In  New  York  harbour,  a  ship  was  lying  at  a  wharf  with 
her  bowsprit  projecting  into  a  slip,  contrary  to  the  harbour 
rules,  and  a  ferry  boat  entering  the  slip  struck  the  bowsprit, 
it  was  held  that  both  were  in  fault,  the  one  for  being  moored 
in  an  improper  position,  the  other  for  not  keeping  clear  of 
her(Z).  And  so  where  the  moored  ship  at  night  had  not 
stowed  her  boom,  which  was  left  outboard  over  the  rail  (m). 

So  where  the  loss  is  not  immediate,  and  other  possible 
causes  intervene  (as  where  the  vessel  is  lying  in  driving  ice), 
the  burden  of  proof  may  be  on  the  ship  at  anchor  to  show 
that  the  loss  was  caused  by  the  collision  {n) . 

The  May  Queen  (o),  a  barquentine  running  into  Newhaven 
in  a  S.E.  gale,  let  go  her  anchor  when  about  150  yards  off  a 
ketch  at  anchor.  There  was  a  spring  flood  tide  running  and 
the  gaie  was  right  into  the  'harbour.  The  port  cable  parted, 
and  before  the  starboard  anchor,  which  was  let  go,  brought 
her  up,  the  barquentine  fouled  the  ketch.    It  was  held  to  be 

(A)  In  American  cases  of    thia  (Z)  The  Fort  Lee,  31  !Fed.  Hep. 

nature,  the  craft  under  way  have  570;  The  Margaret  J.  Sanjord,  30 

been  held  to  be  free  from  fault;  Fed.  Rep.  714;  37  Fed.  Eep.  148; 

The  Chauncey  M.  Hepew,  59  Fed.  dist.   Ihilton-v.  Denton   (1857),  1 

Bep.  791.    Of.  The  J.  R.  P.  Moore,  O.  B.  N.  S.  672  (timber  projeot- 

45   Fed.    Eep.    267;    The   Bridge-  ing  from  a  wharf  over  the  river 

port,  35  Fed.  Eep.  159;  The  Pas-  bed). 

aaic,  76  F^.  Bep.  460.  (m)  The  Industrie,  27  Fed.  Eep. 

(t)  See  Wells  v.  Armstrong)  29  767. 

Fed.  Eep.  216 ;  and  cases  infra.  («)  The  Maryland,  14  Fed!  Eep. 

(A)   This   opinion  has   been  ex-  367. 

pressed    in    American  cases;    The  (o)  Ad.  Div.  1  May,  1900. 
Armonia,  67  Fed.  Eep.  363. 


DEFECTIVE  EQUIPliHSNT.  "^^ 

an  inevitable  accident,  due,  either  to  a  latent  defect  in  the 
cable,  or  to  stress  of  weather.  No  latent  defect  was  visible 
in  the  broken  link  of  the  chain,  which  was  produced  in  Court; 
and  the  chain  was  sufficient  in  point  of  size^. 

A  ship  is  not  one  of  those  things  dangerous  in  themselves,  Def eotive  ship 
which  entail  upon  their  owners  the  responsibility  of  insuring  sMpowner  not 
safety  (p).    But  the  law  casts  upon  the  shipowner  the  duty  Required  to 

•;    ^'^ '  ...  .      insure  safety. 

of  using  reasonable  care  to  insure  that  his  ship,  when  she  sails 
and  Avhile  she  is  under  way,  is  in  a  condition  in  which  she 
may  be  navigated  with  safety  to  other  ships.  If  she  damages 
another  ship  in  consequence  of  the  giving  way  or  inefficiency 
of  her  gear  or  equipment,  a  prima  facie  case  of  negiigonoc 
arises.  The  presumption  of  negligence  may,  however,  be 
rebutted  by  showing  that  the  defect  was  latent,  that  reason- 
able care  was  in  fact  used  to  put  and  keep  her  in  good 
condition,  or  that  the  giving  way  of  the  gear  was  due  to 
stress  of  weather  or  other  unavoidable  cause  (q) . 

In  these  cases  the  principle  of  Scott  v.  London  and  St. 
Katherine's  Dock  Co.  (r)  applies.  It  was  there  held  that 
"where  the  thing"  (goods  suspended  over  the  pavement, 
which  fell  and  injured  the  plaintiff)  "is  shown  to  be  under 
the  management  of  the  defendant  or  his  servants,  and  the 
accident  is  such  as  in  the  ordinary  course  of  things  does  not 
happen  if  those  who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence  of  explanation 
by  the  defendant,  that  the  accident  arose  from  want  of  care." 
In  Moffatt  t.  Bateman  (s),  it  was  held  that  the  priqiciple 
of  Scott  V.  London  and  St.  Katherine's  Bock  Co.  did  not 

Qp)  Infra,  p.  83.  As  to  unwieldy  It  would  seem  that  tliese  remarks 

rafts    of    excessive    size,  see    The  apply  to  the  owners  of  ships.     Cf . 

Niagara,  44  I'ed.  Bep.  775 ;  or  tows  per  Lord  Halsbury,  C,  Smith  v. 

of    exoessive    length,    The   Mount  Baker,  (1891)  App.  Cas.  325,  335. 

Hope,  and  cases  infra,  p.  195.  (s)  (1869),  L.'R.  3  P.  C.  115: 

(q)  See  p.  21,  above.     A«  to  the  Manzoni    v.     Douglas     (1881),     6 

obligation  under  a  towage  contract,  Q.   B.    D.    145,   is   a  very   similar 

see  The  West  Cook,  (1911)  P.  25,  case.     The  question  as  to  what  is 

O    A.  208;   and  see  p.  205,  infra.  pnmd    faoie    proof    of    negligence 

M  (1863),    3    H.    &    O.    596;  was  much   discussed  in  that  case, 

Byrrie  v.  Boodle  (1864),  2  H.  &  O.  and   also   in   Kearney   v.    London, 

722-    33   L     J     Ex     13.      Of   the  Brighton   and    South    Coast   Rail. 

case'  in   the  t^t   WiUes,   J.,   said  Co.    (1880),  L    E.   5   Ql   B-  411; 

(L    E    2  O.  P.  11):   "Thecre  the  ibid.  (1881),  6  Q.  B.  759;  39  L.  J. 

defendants  had  in  their  possession,  Q.  B.  200;   ibid.  40  L.^  J.   Q.  B. 

and  under  their  control,  something  285;   Daniel  v.  Metropolvtan  Mail. 

which   was   dajigerous   unle?s   rea-  Co.    (1868),   L.   E.   3   C.   P.    216; 

sonable  precautions  were  taken  to  ibid.   691;    ibid.    (1870),  5   ti.,L. 

prevent  injury  to  third  persons."  45. 
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enable  a  person,  who  was  injured  by  being  thrown  out  of  a 
vehicle,  to  recover  damages  without  aifirmative  proof  of 
negligence  on  the  part  of  the  defendant.  "  There  is  nothing 
more  usual  than  for  accidents  l;o  happen  in  driving  without 
any  want  of  care  or  skill  on  the  part  of  the  driver";  and 
therefore  no  prima  facie  presumption  of  negligence  having 
been  raised  (this  was  the  opinion  of  the  Privy  Council),  it 
was  held  that  affirmative  evidence  of  negligence  was  neces- 
sary. In  this  case  the  kingbolt  of  the  carriage,  being 
defective,  had  broken,  whereupon  the  horses  bolted,  and  the 
plaintiff  was  thrown  out.  It  was  proved  that  the  carriage 
was  examined  by  a  blacksmith  every  three  months;,  and  that 
the  defendant,  the  owner,  had  not  himself  examined  it  before 
starting  on  the  day  of  the  accident.  It  was  held  that  there 
was  no  negligence  on  the  part  of  the  owner  in  this  respfect. 

In  common  law  actions  for  negligence,  there  has  of  late 
been  much  discussion  whether  it  is  necessary  for  a  plaintiff 

negligence  in    to  give  evidence  of  absence  of  contributory  negligence  (0  • 
^ie  plaintiff.     •.     j   .  ,.  „  ,       „       „.  .        ,    >  ^-  \ 

And  m  an  ordmary     day     collision  between  a  ship  under 


Proof  of 
atsenoe  of 
contributory 


way  and  a  ship  at  anchor,  it  would  seem  that  the  fact  of  the 
collision  raises  a  presumption  of  negligence  in  the  ship 
under -way,  which,  unless  rebutted  by  proof  of  negligence 
in  the  ship  at  anchor,  must  result  in  a  judgment  for  full 
damages.  The  matter  is  not,  however,  free  from  dodbt,  for 
even  in  such  a  case  it  has  been  said  in  American  cases  that 
evidence  of  absence  of  negligence  in  the  plaintiff  is  necessary 
to  enable  him  to  recover  (m)  .  When  the  point  arises  for  final 
decision  it  will  probably  be  found  that  the  opinion  of  Kay, 
L.  J.,  in  Smith  v.  South  Eastern  Bail.  Co.  (x)  is  correct, 
and  that,  in  order  to  raise  a  presumption  of  negligence  in  the 
defendant,  it  is  not  necessary  for  the  plaintiff,  in  the  first 


(t)  See  Smith  v.  South  Eastern 
Sail.  Co.i  (1896)  1  Q.  B.  178; 
Wahelin  v.  London,  and  South 
Western  Rail.  Co.,  ibid.  189,  note; 
Dublin,  Wicklow  and  Wexford 
Rail.  Co.  V.  Slattery  (1878),  3 
App.  Oaa.   1155. 

(«)  In  The  Clara,  12  Otto,  200, 
it  was  said  that  "the  plaintiff,  in 
order  to  recover  entire  damages, 
must  prove  both  care  on  his  part 
and  want  of  it  on  the  part  of  the 
defendant";  and  Parsons  on  Ship. 
I.  529,  is  to  the  same  effect.    Cx. 


The  Michigan,  62  Ted  Rep.  501; 
The  Rockaway,  19  Fed.  Bep.  449 
(a  fog  case) ;  The  Florence  P.  Hall, 
14  Fed.  Rep.  408,  "  the  burden 
is  on  the  libellant  to  prove  his 
light  was  burning  and  could  be 
seen " ;  Middlesex  Quarry  Co.  v. 
The  Albert  Mason,  2  Fed.  Bep. 
821.  The  R.  R.  Kirhland,  48  Fed. 
Rep.  760,  seems  opposed  to  this. 

(a;)  (1896)  1  Q.  B.  178,  189. 
See  also  Clyde  Navigation  Co.  v. 
Bftrclay  (1876),  1  App.  Cas.  790. 


PRESUMPTION  OF  ISfEGLIGENCE.  47 

instance,  to  prove  absence  of  negligence  on  his  own  part.  In 
Admiralty  actions,  owing  to  the  procedure  by  way  of 
preliminary  act,  and  the  form  of  pleadings  in  common  use, 
the  question  seldom  arises. 

Where   two    ships    are    approaching  each  other  so  as  to  Wiereone 
involve  risk  of  collision,  the  law  {y)  usually  requires  one  of  required  to *^ 

them  to  keep  out  of  the  way  and  the  other  to  keep  her  course.  I^'^P  '"^*  °* 
TJ!  IT  •  1  the  Tray. 

ii  a  collision  occurs  between  two  such  ships,  there  is,  it  is 

submitted,  no  presumption  that  the  ship  required  to  keep  out 

of  the  way  is  in  fault  {z);  for  the  duty  of  the  other  ship  to 

keep  her  course  is  no  less  stringent  than  that  of  the  former 

ship,  and  until  she  proves  that  she  did  keep  her  course  the 

fact  of  the  collision  is  no  evidence  of  negligence  in  the  ship 

required  to  keep  out  of  the  way.    But  upon  such  proof  being 

given,  a  presumption  of  fault  in  the  ship  required  to  keep 

out  of  the  way  arises,  and  unless  she  proves  cii-cumstanoes 

rebutting  this  presumption  she  will  be  held  in  fault  without 

proof  of  any  specific  act  of  negligence  on  her  part  (a) . 

Though  in  clear  weather  and  under  ordinary  circumstances 

the  presumption  is  that  a  steamship  is  able  to  keep  out'of  the 

way  of  a  sailing  ship,  it  may  happen  that  by  no  fault  of  her 

own  she  is  not  able  to  do  bo.    In  such  a  case  no  presumption 

of  negligence  on  the  part  of  the  steamship  will  arise.     In  a 

fog,  for  example,  a  sailing  ship  has  no  right  to  rely  upon  an 

approaching  eteamship,  which  she  cannot  see,  being  able  to 

keep  out  of  her  way.      It  is  the  duty  of  the'  sailing  ship, 


(■«■)  See  Arts.  17  seq.,  infra,  p.  Brown,  J.,  The  City  of  Truro,  35 

367.  Fed.  Rep.  31,7:   "  Where,  upon  the 

(z)  See  per  Westbury,   O.,  The  ,  whole  case,  there  is  no  decisive  evi- 

City  of  Antwerp  (1868),  L.  R.  2  deuce  of  fault  on  the  part  of  the 

P.    C.    25;     infra,    p.    387;     The  sailing    vessel,   the   steamer    must 

Florence  P.   Hall,   14  Fed.   Rep.  answer  for  the  collision,  where  no 

408  _  circumstances  appear  to  show  that 

(a)  See  the  following  American  the  accident  was  inevitable."     Of. 

cases-     The   Cfarr'oll,  8  Wall.   302,  The  Pennland,  23  Fed.  Rep.  551; 

304;  The  Sootia,  14  Wall.  170, 181 ;  The  Badger  State,  8  Fed.  Rep.  526; 

New  York,  ^c.  Mail  Co.  v.  Humball,  Farr  v.  The  Farnlet/,  1  Fed.  Rep. 

21  How.  372,  385.    In  some  cases,  631.      The    case    is    the   same    as 

however,    the     burden    has     been  between  a  free  and  a  close-hauled 

thrown  in  the  first  instance  upon  sailing  ship:   The  Erastus  Wiman, 

the  steamship    to    prove    that  tlie  20  Fed.   Rep.   245.     Some  of  the 

sailing  ship  altered  her  course:  The  foreign  codes  adopt  highly  artificial 

Serieoa,  47  Fed.  Rep.  87;  TheJ.JD.  presumptions  as  to  which  ship  is 

Peters,  42  Fed.  Rep.  269 ;  The  Gyp-  in  <fault. 
turn  Prince,  67  Fed.  Rep.  612;  per 
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NEGLIGENCE. 


Whether  not 
hearing  a 
foghorn  or 
whistle  raises 
a  presumption 
of  negligence. 


under  such  circumstances,  to  be  in  readiness  to  act  herself; 
and,  if  she  simply  stands  on  her  course  and  does  nothing 
until  the  collision  occurs,  she  may  be  held  in  fault  (&) . 

Where  a  sailing  ship  was  lost  with  all  hands  in  a  collision 
with  a  steamship,  the  latter  was  held  in  fault  upon  the  facts 
stated  in  her  own  pleadings,  and  upon  evidence  from  a  third 
ship  that  her  lights  were  burning  some  time  before  the 
collision  (c) . 

The  question  sometimes  arises  whether  credible  evidence 
from  witnesses  on  board  a  ship,  A.,  that  they  were  listening 
but  heard  no  fog-horn  or  whistle  from  ship  B.,  though  it  was 
alleged  by  those  on  B.  that  a  fog-horn  or  whistle  was  being 
sounded  on  their  ship,  which  was  in  fact  in  the  neighbour- 
hood of  A.  for  some  minutes,  and  subsequently  came  into 
collision  with  her,  amounts  to  proof  that  no  horn  or  whistle 
was  sounded.  Such  evidence  frequently  has  to  be  weighed 
against  equally  credible  evidence  from  B.,  that  the  horn  or 
•whistle  was  properly  sounded  <xn  board  B.  The  atmospheric 
conditions  under  which  sounds  are  readily  transmitted  are 
peculiar;  the  attention  of  scientific  men  has  been  directed  to 
the  subject  only  in  recent  years,  and  the  subject  is  at  present 
imperfectly  understood  {d) .  The  Courts  are  therefore  un- 
willing to  infer  negligence  from  the  fact  that  a  fog-signal, 
which  is  proved  to  have  been  sounded  in  the  vicinity,  was  not 
heard.     The  evidence  of  A.  will  not  necessarily  prove  that 


(6)  See  The  Zadoh  (1884),  9 
P.  D.  114,  118. 

(c)  The  Alep'po  (1866),  35  L.  J. 
Ad.  9. 

(af)  Professor  Tyndall  arrived  at 
the  following  conclusions,  based 
upon  elaborate  experiments  at  sea 
and  on  shore  in  the  neighbourhood 
of  the  fog-syren  at  the  South  Fore- 
land:— (1)  that  the  condition  most 
unfavourable  for  the  transmission 
of  sound  is  "  water  in  a  vaporous 
form  mingled  with  the  air,  so  as  to 
render  it  turbid  aiid  flooculent. 
This  acoustic  turbidity  often  occurs 
in  days  of  surprising  optical  trans- 
parency." (2)  "  The  air  associated 
with  fog  is  as  a  general  rule  highly 
homogeneous  and  favourable  to  the 
transmission  of  sound."  (3)  Rain, 
hail,  snow,  fog,  have  no  sensible 
power  to  obstruct  sound.  (4)  The 
sound  range  (of  the  syren)  on  a 


calm  daiy  varies  from  two-and-a- 
half  to  sixteen-and-a-half  miles. 
Sir  J.  Douglas,  in  his  evidence 
before  the  committee  on  electrical 
communication  between  lightships 
and  the  shore,  1887,  states  that  the 
most  powerful  syren  under  certain 
conditions  is  not  reliable  beyond 
one  mile;  and  that  hot  sun  is  bad 
for  souiid.  He  also  states — ^a  fact 
often  doubted  in  Court— that  he  can 
tell  within  two  degrees  the  direc- 
tion from  which  a  fog  signal  at  sea 
comes.  In  the  Channel  Pilot,  9th 
ed.  Art.  18,  cited  by  Buoknill,  J., 
in  The  Koning  Willem  I.,  (J.903)  P. 
114,  121,  it  is  stated  tlmt  "apart 
from  the  wind,  large  areas  of  silence 
have  been  found  in  different  direc- 
tions, and  at  different  distances 
from  the  origin  of  the  sound,  evem 
in  clear  weather." 
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proper  signals  were  not  made  by  B . ;  "  the  fact'  that  the  sound 
of  the  fog-horn  does  not  appear  to  have  reached  the  ears  of 
those  on  board  The  Campania  is  not  sufficient  to  ovenide  the 
positive  evidence  from  the  witnesses  from  the  barque  that  it 
was  being  properly  sounded,"  and  the  evidence  from  B.  will 
not  prove  that  those  on  board  A.  were  negligent  in  not  hear- 
ing them  (e).  "  The  vagaries  of  sound  in  a  fog,"  it  has  been 
said  by  nautical  men  of  experience,  "  are  of  a  most  astonish- 
ing character."  It  has  been  noticed  also  that  one  ship's  horn 
or  whistle  may  drown  that  of  the  other  ship,  where  the  blasts 
are  simultaneous.  But  where  it  was  proved  that  a  large 
steamer  had  been  regularly  sounding  signals,  it  was  held  to 
be  so  improbable  that  they  would  be  inaudible  upOn  another 
vessel,  that  the  fact  that  they  were  not  heard  was  enough  to 
justify  a  finding  that  a  bad  look-out  was  being  kept  (/ ) . 

It  is  not  enough  to  prove  that  the  other  ship  omitted  to  do  Act  charged 
something  that  would  have  prevented  the  collision,  or  that  negligent, 
she  did  something  without  which  the  collision  would  not  have 
occurred.  It  must  be  proved  that  the  omission  or  act  com- 
plained of  was  negligent  (g).  If  the  plaintiff  ship  has  herself 
infringed  the  regulations,  or  has  been  guilty  of  negligence 
which  contributed  to  the  collision,  the  burden  would  seem 
to  be  on  her  to  show  that  the  collision  was  not  caused  entirely 
by  her  own  fault. 

In  all  cases  where  it  is  sought  to  justify  a  departure  from  Burden  of 
the  regulations,  the  burden  of  proof  is  on  the  party  devia-  regulations 
t;ing  from  the  general  rule  (h) .    Similarly  when  the  regula-  "o*  observed, 
tions  direct  a  departure,  in  certain  circumstances,  as  in  the 
note  to  Art.  21,  the  burden  of  proof  that  the  circumstances 
were  present  is  on  the  vessel  claiming  the  benefit  of  the 
exception  (i).    Whenever  a  breach  of  a  regulation  is  proved, 
and  it  appears  prima  facie  to  have  'contributed  to  the  collision, 

(e)  The    Campania,    (1901)     P.  187,   O.   A. 

289;   The  Zadok   (1884),   9  P.  D.  (?)  The  Sisters  (1876),  1  P.  D. 

114,  118;   The  Merthyr   (1898),  8  281. 

Asp  M.  0.475;  The  Nador,  (1909)  (A)  The  Concordia  (1866),  L.E. 

P.   300.      The   Courts  in   America  1  A.  &  E.  93,  98;  The  Immagandc 

have  come  to  a  similar  conclusion;  Sara     Clasina     (1850),   7   Not.   of 

The  Martello,   46   Davis,   64;    The  Gas.  682,  585.        ,  „       , 

Senator  B.  C.  Chase,  46  Fed.  Rep.  (0  The  Agra  and  Ehzabeth  Jen- 

874;  The  Emperor,  ibid.  143;  The  kins   (1867),  I/.   R.   1   P.   O.   501, 

Lepanto,  21  Fed.  Rep.  651.  504. 


(/)  The  Curran,  (1910)  P.  184, 
M. 
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Burden  of 
proving  facts 
peouliorly  in 
thsknowledge 
of  the  person 
oharged. 


Specific  acts 
of  negligfence. 


Evidence  in 
collision  cases. 


the  burden  is  on  the  party  who  broke  the  r.ule  to  prove  tl^at 
the  breach  was  not  the  cause  or  part  of  the  cause  of  the 
collision.  This  would  seem  to  be  the  rule  laid  down  by 
Lord  Rojcnilly  in  The  Fenham  (k)  ■  In  that  case  a  steam- 
ship fouled  a  ship  which,  was  not  carrying  lights  as  required 
by  the  regulations  then  in  force.  In  the  absence  of  proof  to 
the  contrary  the  Privy  Council  held  fchat  the  absence  of  lights 
caused  the  collision.  In  delivering  judgment  Lord  Eomilly 
said:  "  The  burden  lies  on  her  to  sjbiow  that  the  non-compli- 
ance with  the  regulations  was  not  the  cause  of  the  collision." 

When  one  ship  a,lleges  want  of,  lights  or  of  a  proper  look- 
out, or  insufficient  moorings,  or  any  such  negligence  on  board 
the  other  as  it  is  impossible  or  difficult  for,,  her  to  prove  by 
direct  evidence,  the  burden  is  on  the  latter,  as  it  is  peculiarly 
in  her  power  to  prove  that  her  lights  were  sufficient,  or  that 
there  was  no  such  negligence  (Z) .  "The  burden  of  proof 
sbould  under  all  circumstances  be  thrown  on  those  who  have 
a  peculiar  knowledge  of  the  subject  and  peculiar  means  pf 
proving  it  which  do  not  belong  to  the  other  party"  (m). 

Many  of  the  innumerable  lacts  and,  omissions  wb^ch  cause 
collision  have  been  the  subject  of  deciaion,  in  theC-qurts  wi^h 
reference  to  the  qiuestion  of  negligence.  Infringement  of  the 
collision  regulations,  papelessness,  want  of  look-out,  and  (dis- 
regard of  the  ordinary  rules  of  seamanship,  are  amongst  the 
most  frequent  causes  of.  collision.  Ca^es  illustrating  specific 
acts  of  negligence,  both  infringement  of  the  regulations  for 
preventing  collisions  ,at  sea,  and  neglect  , of  the  ordinary 
practice  of  seamen,  are  considered  in  Chapter  XIV'.;  the 
cases  as  to  "  the  ordinary  practice  of  seamen  "  being  collected 
under  Art.  29,  which  expressly  refers  to  the  necessity  of 
observing  that  ipractice.  ■ 

In  collision  cases  the  Court  will  not  impute  perjury  to  the 
witnesses,  if  any  other  conclusion  is  reasonably  possible  (w). 


(ft)  (1870),  L.  E.  3  p.  0.  212. 
See  also  infra,  ,p.-67.  In  T^he 
Khedive  (ISSO),  6  App.  CSaa.  at 
p.  893,  Lord  Blackburn  charac- 
terised the  rule  laid  down  in  The 
t'enham  as  "  an  artificial  rule  ,  as 
to  the  inference  to  be  drawn  from 
evidence,"  but  it  is  submitted  that 
it  is 'none  the  less  good  law. 


(I)  The  Svianland  (1865),  2  Sp. 
107;  The  John  Harney  snd  The 
William  Tell  (1866),  13  L.  T.  413; 
The.  Cpnaho,  24  Fed.  Rep.  768. 

(m)  The  Swanland  (1856),  2  Sp. 
107,  109. 

(«)  Cf.  judgment  of;Evans,  P., 
Olympic  and  11. M.S.  Bawke, 
(1913)  P.  214. 


EVIDENCE.      • 

Oertain  facts,  such  as  wind,  tide,  time  and  place  of  collision, 
courses,  bearings  and  speed  of  vessels  are  usually  admitted 
in  the  preliminary  acts,  or  otherwise  clearly  proved,  then  to 
the  established  facts  the  doubtful  facts  are  fitted  as  well  as 
possible,  and  the  points  in  dispute  decided  to  a  large  extent 
by  ascertaining  how  nearly  they  are  consistent  with  the 
■admitted  or  established  facte  (o) .  The  estimates  even  of 
experienced  and  trustworthy  witnesses  as  to  such  things  as 
speed  or  angle  of  blow  are  frequently  inaccurate  (p),  and 
more  accurate  deductions  can  be  drawn  from  entries  reporded 
in  logs  (g).  On  nautical  questions  the  Court  usually  has 
the  assistance  and  advice  of  nautical  assessors,  but  it  is  for 
the  Court  to  decide  questions  of  fact  {r). 

(o)  The   Olympic   and    H.M.S.  (?)  The   Olympic  and    H.M.S. 

Swwke,  ubi  sup.  Eawke,  ubi  aup. 

(p)  The  Sargasso,  (1912)  P.  192,  (»•)  The    Gannet,    (1900)    App. 

195.  Cas.  238. 
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CHAPTEE  II. 


STATUTORY  OBLIGATION  TO  OBSERVE  REGULATIONS. 


Importance 
of  earlier 
regalationg. 


By  the  Merchant  Shipping  Act,  1894,  s.  419  (1)  (a),  it  is 
enacted,  that  all  owners  and  masters  of  ships  shall  obey  the 
Collision  Regulations,  and  shall  not  carry  or  exhibit  any 
other  lights  or  use  any  other  fog  signals  than  such  required 
by  those  regulations,  and  a  similar  obligation  has  been  in 
force  since  1863. 

The  regulations  at  present  in  force  are  those  of  1910, 
which  were  made  by  Order  in  Council  of  the  13th  October, 
1910  (6),  under  the  powers  conferred  by  the  Merchant 
Shipping  Act,  1894,  s.  418  (1).  These  regulations  were 
substituted  for  those  of  1897,  and  have  effect  as  if  enacted 
in  the  Act. 

There  have  been  regulations  for  preventing  collisions  at 
sea  since  the  year  1840,  some  being  statutory  enactments, 
some  regulations  issued  under  powers  given  by  Acts  of  Par- 
liament, and  some  having  no  statutory  authority.  The 
nature  of  the  obligation  to  obey  the  regulations  current  at 
different  times  has  thus  varied,  and  in  addition  the  rights 
and  liabilities  of  owners  consequent  on  disobedience  have 
been  the  subject  of  several  legislative  enactments.  The 
Maritime  Conventions  Act,  1911  (c),  has  abolished  the  last 
of  these,  the  statutory  presumption  of  fault  arising  on  a 
breach  of  a  regulation,  which  was  in  force  from  1873  to 
1911,  and  the  present  law  as  to  owners'  liability  for  breaches 
of  the  Collision  Regulations  would  seem  to  be  the  same  as 
it  was  for  breaches  of  statutory  regulations  before  1863,  when 
a  special  liability  for  a  breach  was  first  imposed  (d) .    But  as 


(o)  S7  &  58   Viet.   o»  60. 
(6)  Stat.  R.  &  0.  1910,  p.  457. 
Printed  in  full,  infra,  p.  491  seq. 
fo)  1   &   2   Geo.   5,  0.   57. 
(cC)  This  statement  is   made  on 


the  assumption  that  the  obligation 
to  obey  regulations  enacted  in 
statutes  is  not  increased  by  a  sec- 
tion specifically  enjoining  obedi- 
ence.    Such  a  section  was  first  en- 


UNTIL  1846.  S3 

pointed  out  above  all  previous  regulations  were  not  of  statu- 
tory force,  and  it  is  therefore  necessary,  when  referring  to 
old  cases  to  ascertain  or  illustrate  the  present  law,  to  know 
what  was  the  origin  and  legal  force  of  the  various  sets  of 
regulations  operative  at  the  time,  when  the  cases  referred  to 
were  decided.  After  1863  all  the  collision  regulations  had 
equal  statutory  force,  and  decisions  since  that  date  are  of 
value  so  far  as  they  are  not  affected  by  the  special  conse- 
quences of  disobedience  imposed  by  statute.  To  provide  the 
information  required  in  an  easily  accessible  form,  the  various 
enactments  in  force  at  different  times  are  summarised  below, 
and  a  classification  made  into  different  periods,  within  which 
the  law  as  to  the  obligation  to  obey  regulations,  and  as  to 
the  rights  and  liabilities  of  owners  consequent  on  a  breach 
remained  substantially  the  same. 

Period  I. — Up  to  1846. 
Many  years  before  the  rule  of  the  road  at  sea  was  regulated  Kegulations 
by  Act  of  Parliament,  the  practice  of  seamen  had  established 
rules  to  enable  approaching  ships  to  keep  clear  of  each  other. 
These  rules,  w^hich  are  the  foundation  of  those  now  in  force, 
were  well  established  by  custom,  and  formed  part  of  the 
general  maritime  law  administered  by  the  Admiralty 
Court  (e).  In  the  year  1840  the  London  Trinity  House  pro- 
acted  in  1863,  was  re-enacted  in  sentences  of  the  seventeenth  and 
1894,  and  is  in  force  to-day.  eighteenth  centuries,  is   there   any 

(e)  A  rule  of  the  road  for  ships      trace  of  the  "  port  tack  "  rule. 
on  opposite  taoks    existed    in    the  The  rule  that  a  ship  with  the 

latter  part  of  the  eighteenth  cen-  wind  free  must  give  way  to  a  ship 
tury.  Admiralty  Regulations  of  close-hauled  appears  to  have  been 
that  date  direct  that  a  ship  on  the  first  recognized  by  the  Courts  in 
larboard  tack  shall  bear  up  for  Lord  Erskine's  time,  "in  a  case 
another  on  the  starboard  tack.  In  tried  at  Guildhall  before  Mr.  Jus- 
The  Resolution  (Marsd.  Ad.  Oas.  tioe  BuUer." 
332)    of  the  year  1789,  the  rule  In  1828,  the  rule  is  thus  stated: 

is  said  to  have  been  framed  by  Lord  "  The  ship  which  has  the  wind  at 
Howe  seven  or  eight  years  pre-  large  may  go  either  to  leeward  or 
viously.  In  the  Earl  of  Warwick's  to  windward;  but,  as  a  general  rule, 
Sailing  Instructions  of  1645  there  she  ought  to  expect  that  the  ship 
is  an  Article  directing  that  no  cap-  which  is  close-hauled  lyill  keep  to 
tain  shall  take  the  wind  of  an  windward,  and  therefore  she  ought 
admiral.  (Ad.  Ot.  Rec.  Miscell.  to  go  to  leeward,  unless  it  is  quite 
bundle  56.)  And  the  Duke  of  clear  that  she  can  go  to  windward 
York's  Sailing  Instructions  of  about  with  safety."  ^ee  Handayayde  y. 
1670  contain  an  Article  to  the  like  Wilson  (1828),  3  C.  &  P-  528.  In 
effect  In  neither  of  these  codes,  Jamieson  v.  Dnnkald  (1826),  5 
nor    in    any  of    the   pleadings    or      L.  J.  0.  P.  0.  S.,  30,  expert  evi- 
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Inulgated  regulations  based  on  the  existing  practice  (/) .. 
Thefee  rules  had  no  statutory  authority,  nor  were  they  rules, 
of  law,  but  were  authoritative  evidence  of  what  seamen  ought 
to  do  in  circumstances  in  which  the  rules  were  applicable  {g),. 
but  the  primary  rule  was  to  avoid  a  collision,  if  it  could  be 
done  with  safety  (h) .  During  this  period  the  result  of  dis- 
regarding the  regulations  on  the  rights  and  liabilities  of 
shipowners  depended  on  principles  of  law  unmodified  by 
legislative  enactment. 


Regulations, 
1846  to  1851. 


Period  II.— 1846  to  1851.' 
In  1846  the  Trinity  House  rules  for  steamships,  "port 
to  port"  and  "starboard  side  of  narrow  channels,"  were  in 
substance  enacted  as  statutory  obligations  by  sect.  9  of  the- 
Steam  Navigation  Act,  1846  (9  &  10  Vict.  c.  100),  and  a 
penalty  imposed  on  masters  who  disobeyed  them.  Under 
this  statute  the  Admiralty  Regulations  of  1848  (i)  as  to 
lights  were  promulgated.  Observance  of  these  regulations 
was  enforced  by  a  penalty  on  masters  and  by  a  provision  (fc). 
that  the  owner  of  a  vessel  in  the  sea  within  twenty  miles  of 
Great  Britain  should  not  be  entitled  to  recover  any  damages,, 
which  might  be  sustained  by  such  vessel  in  consequence  of 
any  other  vessel  running  foul  of  her  at  night.  In  other 
respects  during  this  period  the  rights  and  liabilities  of  ship- 
owners remained  unaltered;  if  negligence  caused  a  collision,, 
liability  and  a  corresponding  right  to  recover  arose. 


Period  III.— 1851  to  1863. 

Regulations,        By  the  Steam  Navigation  Act,  1851  (I),  the  statutory 
1861  to  1863.    rules   for    steamships   enacted   in   the    Act   of    1846   were 


dence  as  to  the  oustom  was  heard, 
and  the  judge  had  "  the  assistance 
of  two  Brethren  of  the  Trinity 
Ilonse,  to  explain  the  duties  of  the 
masters  of  both  ships." 
,,(/)  London  Gazette,  3rd  Nov. 
1840;  1  W.  Rob.  488. 

(j')  Duke  of  Staeex  (1841),  1 
W.  Rob.  Hi;.  The  Unity  (1866), 
Swab.  101;  The  Sope  (1840),  1 
W.  Rob.  154;  .  The  Immagcmdd 
Sara  Clatina  (1850),  7  Not.  of  Cae. 
582;  8  Moo.  P.  0.  85. 


(A)  The  Test  (1847),  6  Not.  of 
Cas.  276. 

«)  Under  powers  given  in 
sect.  10;  liondbn.  Gazette,  .11th 
July,  1848;  29th  May,  1849.  These, 
rules  ordered  masthead  and  red 
and  green  port  and  starboard 
lights  for  steamships,  and  are  sub- 
stantially the  same  as  those  now 
in  force. 

(A)  9  &  10  Vict.  c.  100,  B.  12.. 

(0  14  &,  15  Vict,  c.  79. 
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repealed,  but,  in  substance,  re-enacted  in  different  terms, 
and  continued  in  force  until  repealed  by  the  Merchant 
Shipping  Repeal  Act,  1854  (m),  and  replaced  by  the  rules 
enacted  in  the  Merchant  Shipping  Act,  1854  («),  under 
which  the  port  to  port  rule  was  applied  to  all  ships,  steam 
and  sailing,  and  the  starboard  side  of  narrow  channels  rule 
to  steamships  only.  In  each  of  these  Acts  powers  to  make 
regulations  were  conferred,  and  under  them  Admiralty  Re- 
gulations respecting  lights  for  both  steamships  and  sailing 
vessels  under  way  were  issued  in  1852  (o)  and  1858  (p),  and 
in  the  latter  year  regulations  respecting  fog  sigrials,  lights  for 
pilot  vessels  and  vessels  at  anchor  were  added.  As  in  the 
last  period  there  appears  to  have  been  no  direct  statutory 
injunction  to  obey  the  regulations.  During  this  period  the 
liabilities  of  owners  for  breaches  of  regulations  remained  as 
before,  but  their  rights  were  curtailed  by  enactments  both 
in  the  Steam  Navigation  Act,  1851,  and  the  Merchant  Ship- 
ping Act,  1854,  to  the  effect  that  if  a  collision  was  occasioned 
by  the  non-observance  of  any  of  the  rules  as  to  lights  or 
navigation  contained  in  or  made  under  those  Acts,  the  owner 
of  the  ship  by  which  the  rule  was  infringed  should  recover 
no  damages  for  injury  to  his  ship,  unless  it  was  proved  that 
the  departure  from  the  rule  was  necessary  {q) .     The  effect 

(»»)  17   &  18   Vict.   0.   12,  s.   3,  oircumstanoes  of  the  case  were  such 

schedule.  as  to  justify  a  departure  from  the 

(n)  17  &  18  Vict.  c.  104,  ss.  3,  rule,"  &o.    The  Merchant  Shipping     • 

4,  296,  297.  ,  Act,  1854  (17  &  18  Vict.  o.  104), 

(o)  See     London     Gazette,    4th  s.  298,  was  as  follows:  "If  in  any 

May,   1852;    Sw.   Appendix,  p.   i.  oasei  of  collision  it  appears  to  the 

Qp)    See   London   Gazette,   24th  Court  before  which  the  case  is  tried 

Feb.  1858;  Sw.  Appendix,  p.  vi.  that  such  collision  was   occasioned 

(?)  The  sections  ran  as  follows:  by  the  non-observance  of  any  rule. 

The  Steam   Navigation   Act,   1851  &o.  .  .  .  the  owner  of  the  ship  by 

(14  &  15  Vict.  c.  79),  s.  28:   "If  which  such  rule  has  been  infringed 

in  any   case    of  collision  between  shall  not  be  entitled  to  recover  any 

two  or  more  vessels  it  appear  that  recompense      whatever      for  _  any 

such  collision  was  occasioned  by  the  damage  sustained  by  such  ship  in 

non-observance    of    either   of   the  such  collision,  unless  it  is  shown  to 

foregoing  rules  with  respect  to  the  the  satisfaction  of    the  Court  that 

passing  of  steamers,  or  "  (the  rules  the  circumstances  of  the  case  made 

as  to  ships'  lights  made  under  the  a  departure  from  the  rule  neces- 

pdwers  of  the  Act)  ..."  the  owner  sary.^'    Under  the  latter  Act,  The 

of  the  vessel  by  which  any  such  rule  Juliana,  Sw.  20,  was  decided.    The 

has  been  infringed,  shall  not  be  en-  effect  of  these  enactments,  so  far  as 

titled  to  recover   any  recompense  they  abrogated  the  Admiralty  rule 

whatever  for  any  damage  sustained  of  division  of  loss,  was  probably  not 

by  such  vessel  in    such    collision,  apprehended    by   the    legislature', 

unless  it  appears  to  the  Court  before  The  Swanland,  2  Sp.  110. 
which  the"  case  is    tried  that    the 
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of  these  enactments  was  to  abrogate  the  Admiralty  rule, 
that  a  wrong-doing  vessel  should  recover  half  her  loss  if  the 
other  ship  was  also  in  fault,  in  the  case  of  a  vessel  which  had 
unnecessarily  infringed  the  statutory  rules.  In  each  case 
the  question  had  to  be  tried  whether  the  infringement  was 
negligence  contributing  to  the  collision,  and  if  it  was  so 
held,  the  infringing  vessel  was  liable  to  the  other,  but  could 
hersetf  recover  none  of  her  damage  where  the  other  vessel 
was  also  to  blame.  In  Tu:ff  v.  Warmcm  (r)  and  other  cases  (s) 
it  was  held,  upon  the  construction  of  these  enactments,  that 
though  the  plaintiff  had  infringed  the  regulations,  and  by 
his  negligence  had  brought  the  ships  into  danger,  yet  if  the 
defendant  could  by  reasonable  care  have  avoided  the  collision, 
the  plaintiff  could  recover,  as  under  such  circumstances  the 
collision  was  not  occasioned  by  the  non-observance  of  the 
rule.  Where  one  ship,  A.,  was  in  fault  for  not  keeping  a 
look-out,  and  the  other,  B.,  was  in  fault  for  infringing  the 
statutory  rule,  it  was  held  that  A.  could  recover  half  Ker 
loss,  and  that  B.  could  recover  nothing  (t).  But  it  was  held 
that  sect.  298  did  not  prevent  the  owner  of  cargo  on  board  a 
ship  infringing  the  statutory  rule  from  recovering  half  his 
loss  (m). 

PEfeioD  IV.— 1863  TO  1873. 
Regulations,  By  the  Merchant  Shipping  Amendment  Act,  1862  {x), 
the  whole  of  the  existing  regulations,  including  such  of  the 
Trinity  House  Regulations  as  had  not  already  been  super- 
seded, were  expressly  or  impliedly  repealed,  and  one  com- 
plete code,  as  amended  by  the  Order  in  Council  (y)  of  the 
9th  January,,  1863  (2),  was  substituted  from  the  1st  June, 
1863.  By  sect.  27  obedience  to  all  the  regulations  was  en- 
joined.    This  enactment  placed  all  the  regulations  on  the 


(r)  (1857),  2  C.  B.  N.  S.  740;  (0    The   Aurora    (1860),    Lush, 

on  app.  3  C.  B.  N.  S.  573.  327. 

(»)  Morrison  v.    General    Steam  («)    The    Milan    (1860),    Lush. 

Navtgation  Co.  (1853),  8  Ex.  733;  388. 

The  Vivid  (1855),,  10  Moo.  P.  C.  (a;)  25  &  26  Vict.  c.  63,  s.  25, 

472;   The  JUwal   (1854),   18  Jur.  and  Schedules   A.   and   C. 

296;  The  Telegraph„ibid.  43,1.  See  (y)  London  Gazette,  13th  Jan., 

also  The  JulUina  (1857),  Sw.  20;  1863;  Lush.  Appendix,  pp.  i.  and 

The  Fairy  (1855),  1  Sp.  298;  The  Ixxii. 

Wansfell   (1855),   1   Sp.    271.  {z)  Made  under  sect.  25. 
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same  footing,  and  made  it  a  distinct  breach  of  duty  to  disobey 
any  one  of  them.  This,  it  is  submitted,  made  a  material 
difference  in  the  legal  effect  of  disobedience  to  the  regulations 
of  1863  from  that  which  had  followed  from  disobedience 
to  earlier  regulations,  certainly  in  the  case  of  the  Trinity 
House  Eegulations,  probably  in  the  case  of  the  Admiralty 
Regulations  as  to  lights,  &c.,  and  possibly  even  of  the  rules 
enacted  in  previous  statutes. 

Sect.  298  of  the  Merchant  Shipping  Act,  1854  («),  was 
repealed,  and  thereby  the  Admiralty  rule  as  to  the  division 
of  damages  where  both  ships  were  to  blame  was  restored  in 
the  case  of  a  vessel  guilty  of  an  infringement  of  the  regula- 
tions. In  lieu  of  the  penalty  imposed  by  that  section  it  was 
enacted  by  sect.  29  (&)  that  when  a  vessel  by  infringing  the 
regulations  occasioned  a  collision  she  should  be  deemed  to 
be  in  fault,  unless  the  circumstances  of  the  case  made  a 
departure  from  the  rule  necessary.  The  rights  of  ownei-s 
were  thereby  restored  to  what  they  had  been  before  1851, 
but  their  liabilities  were  for  the  first  time  increased  by  legis- 
lation. How  far  these  liabilities  were  increased  is  somewhat 
uncertain,  for  the  question  as  to  whether  the  infringement 
was  negligence  contributing  to  the  collision  had  stiU  to  be 
tried,  and  until  that  question  was  decided  adversely  to  the 
infringer  no  presumption  of  fault  arose  (c) .  In  The  Fen- 
ham  (d)  a  steamer  sighted  a  sailing  vessel  on  a  misty  evening 
after  sunset,  the  sailing  vessel  carried  no  lights,  and  the 
steamer  was  in  fault  for  various  reasons  for  the  collision  which 
ensued.  In  the  Court  below  the  sailing  ship  had  been  held  not 
to  blame,  because  with  ordinary  care  the  steamer  might  have 

(a)  17  &  18  Vict.  0.  104.  thia  section  seema  to  have  been  sug- 

(6)  This  section  was  in  the  fol-  gested  by  a  passage  in  the  judgment 

lowing  terms: — "  If  in  any  case  of  of  Cookbum,  C.  J.,  in  Tuff  v.  War- 

collision  it  appears   to  the   Court  man,  ubi  supra.     Under  this  Act 

before  which  the  case  is  tried  that  the  following  cases  were  decided: 

such  collision  was  occasioned  by  the  The  Fenham  (1870),  Jj.  E.  3  P.  O. 

aon-observanoe  of   any   regulation  212;      The     Bougainville     (1873), 

made  by  or  in  pursuance  of    this  L.  E.  5  P.  C.  316;  The  Palestine 

Act,  the  ship  by  which  such  regu-  (1865),  13  W.  E.  Ill;  The  Penn- 

lation  has  been  infringed  shall  be  sylvania   (1870),  23  L.   T.   55. 

deemed  to  be  in  fault,  unless  it  is  (c)  See  per  Lord  Blackburn,  Th» 

shown  to    the    satisfaction  of  the  Khedive  (1880),  5  App.  Oas.  876, 

Ctourt  that  the  circumstances  of  the  892. 

case  made  a   departure  from  the  (rf)  (1870),  6  Moo.   P.  O.  N.S. 

rule  necessary."     The  wording  of  501;  L.  E.  3  P.  O.  212. 
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avoided  the  collision.  In  the  Privy  Council  this  decisioii 
was  riB'versed  on  the  ground  that  when  it  was  proved  that  a 
vessel  hAd  not  shown  proper  lights,  the  onus  lay  on  her  to 
efhow  that  the  non-compliance  with  the'  regulations  was  not 
the  cause  of  the  collision,  and  this  the  sailing  vessel  had' 
failed  to  do.  Whether  this  decision  proceeded  on  the  ground 
that  sect.  27  of  the  Act  of  1862  having  made  the  exhibition 
of  lights  a  statutory  duty,  proof  of  breach  of  that  duty  oast 
on  the  vessel,  by  which  the  regulation  had  been  infringed, 
the  onus  of  proving  that  the  absence  of  lights  had  not  cori-^ 
tributed  to  the  collision,  or  on  the  ground  that  the  presump- 
tion of  fault  enacted  by  sect.  29  caused  the  onus  to  shift, 
is  not  apparent  from  the  reports.  It  is  submitted  (e)  that  the- 
former  is  the  ground  of  the  decision,  because  the  preSuniption 
of  fault  under  sect.  29  only-  arose  after  it  had  been  proved 
that  the  collision  had  been  occasioned  by  the  infringement - 
If  this  is  so,  the  decision  is  of  authority  at  the  present  time, 
for  sect.  27  has  been  re-enacted  as  sect.  419  (1)  df  the  Mer- 
chant Shipping  Act,  1894  (/). 

It  would  seem  that  the  application  of  the  doctrine  in  TUif 
V.  Warmari^g)  prevented  sect.  29  from  having  the  effect 
wbidh  thos^  who  framed  it  Wished,  and  that  for  this  and 
other  reasons  sect.  17  of  the  Merchant  Shipping  Act, 
1873  {h),  was  passeid. 

Period  V.— 1873  to  1911. 

During  this  period  the  obligation  to  observe  aU  the  regula- 
tions imposed  by  sect.  27  of  the  Merchant  Shipping  Amend- 
ment Act,  1862  («■),  and  re-enacted  in  sect.  419  (1)  of  the- 
Merchant  Shipping  Act,  1894  (fc),  remained  the  same  as  in 
tbe  last  period,  and  the  rights  of  owners  were  not  directly 
affected  by  legfislation;  but  sect.  17  of  the  Merchant  Shippings 
Act,  1873  {I),  which  was  in  effect  re-enacted  by  sect.  419(1) 


(e-)  Witii  some  hesitation  in -view  affirmed  9  C.  B.  N.  S.  973. 

of  -what  Lord  Blackburn  said  in  (K)  Per    Lord    Blackburn,   Tha- 

The  Khedive  (1880),  9  App.  Oss.  KMdive  (1880),  6   App.   Oas.   p. 

at  pp.  892,  893.     See  also  pp.  70,  893. 

71,  infra.  (i)  29  &  26  Vict.  o.  63. 

(/)  97  &  68  Vict.  0.  60.  (ft)  97  &  98  Vict.  c.  60i 

{ff)  (1897),  2  O.  B.  N.  8.  740;  Q)  36  &  37  Viot.  c.  86. 

• 
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of  tho  Merchant  Siiipping  Act,  1894,  materially  altered  their  57  &  68  Vict, 
liabilities.     Sect.  419(4)  was  in  the  following  terms:—      o^^so,  ..419 

"  Where,  in  a  case  of  collision,  it  is  proved  to  the  Court  before 
which  the  case  is  tried  that  any  of  the  collision  regulations  have 
been  infringed,  the  ship  by  which  the  regulation  has  been 
infringed  shall  be  deemed  to  be' in  fault,  unless  it  is  shown  to 
the  satisfaction  of  the  Court  that  the  circumstances  of  the  case 
made  departure  from  the  regulation  necessary." 

The  cliange  in  the  language  of  this  enactment  was  made 
with  the  following  objects: — First,  to  take  away  the  ratio 
decidendi  in  Tuff  v.  WofMan;  secondly,  to  render  it  un- 
necessary to  have  resort  to  an  artificial  I'ule  as  to  the  infer- 
ence to  be  drawn  from  evidence  (to)  ;  thirdly,  to  enable  the 
Courts  to  adjudicate  upon  co'llieion  cas^  without  the  necessity 
of  determining  upon  conflicting  evidence  the  question  of  fact, 
(often  a  nice  one,)  whether  or  no  an  infringement  of  a  regula- 
tion, applicable  to  the  case,  and  that  might  by  possibility  have 
contributed  to  the  collision,  did,  in  fact,  contribute  to  the 
collision  (n) ;  and,  lastly,  to  increase  the  stringency  of  the 
regulations  (0) .  The  statute  imposed  on  a  vessel  that  has 
infringed  a  regulation  which  is  prima  facie  applicable  to  the 
case,  the  burden  of  showing  affirmatively  that  such  infringe- 
ment could  not,  by  possibility,  have  contributed  to  the  oolli- 
sion  (p).     The  Court  had  to  inquire  into  the  facts,  in  order 

(m)  As  in  The  Feiiham  (1870),  10  Asp.  438;    The   Buke   of   Buc- 

L.  R.   3  P.   C.   212.      These  two  cleuch   (1890),   15   P.    D.    86;    on 

reasons   for   the  alteration   in  the  appeal,  (1891)  App.  Cas.  310;  The 

law  are  given  by  Lord  Blackburn  Bellanoch,  (1907)  App.  Cas.  269; 

in  The  Khedive,  5  App.  Gas.  893.  .The  Corinthian,  (1909)  P.  260.    In 

(»)     The     Fanny     M.      Carvill  CSanada  the  course    of    legislation 

(1875),   13   App.    Cas.   455,   note;  upon  this  subject  has  followed  that 

2  Asp.'M.  O.  565;  in  Court  below,  of  England.     31  Vict.  c.  58,  s.  6 

ibid.  478;   L.  E.  4  A.  &  B.  417,  (Canada),  was  to  the  same  effect 

422;   cited  by  Lord  Blackburn  in  as  17  &  18  Vict.  c.  104,  s.  296,  and 

The  Khedive  (1880),  5  App.  Gas.  in  The  Eliza  Keith  and  The  Lang- 

876,   893;    approved   and   followed  shaw,  3  Quebec,  L.  R.  143,  it  was 

by  the  Privy  Council  in  The  Lap-  held  that  a  ship  that  had  infringed 

wing    (1881),    7    App.    Oas.    512;  the  Canadian  statutory  rules  could 

The  Eibernia  (1874),  2  Asp.  M.  C.  recover  nothing;  though  the  other 

454;  The  Rondane  (1900),  9  Asp.  ship  was  also  in  fault;  but  that  the 

M.    C.    106    (a  steamship   held  in  cargo-owner  could  recover  half  his 

faidt  for  not  stopping  and  revers-  loss;   cf.  The  Milan  (1860),  Lush, 

ing,  though  whether  the  collision  388.       See     also     the     following 

would   have   been   avoided   by   her  Canadian    cases:— TAe    Aurora,     2 

doing   so    was   conjectural)..  Stuart's    V.    Ad.    Bep.    52;     The 

(o)  Per  Lord  Watson,  The  KJie-  Arabian,  ibid.   73;   The   Germany, 

(ifoe  (1880),  5  App.  Gas.  876,  901.  ibid.    158;    The    Quebec   and   The 

(j>)  The  Anselm,  (1907)  P.  151;  Charles  Chdloner,  19  Low.  Canada 
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to  afioertain  whether  the  infringemient  oould  possibly  have 
contributed  to  the  colliaioii,  for  it  was  not  sufHoient  to  find 
that  it  did  not  contribute. 

Where  a  regulation  which  is  material  to  the  case  was 
proved  to  have  been  infringed,  as,  for  example,  where  one 
of  the  lights  of  the  ship  sued,  which  was  open  to  the  other 
ship,  was  proved  to  liave  been  insufficient  to  satisfy  the 
statute  (g),  the  onus  was  on  the  ship  carrying  the  improper 
light  to  show,  if  she  oould,  that  the  departure  from  the 
regulations  was  necessary  (r)  or  oould  not  by  possibility  have 
'  contributed  to  the  collision.    Thus,  in  The  Englishman  {s), 

a  trawler  had  a  light  at  the  masthead,  but  no  side  lights, 
as  she  ought  to  have  had.  No  one  on  board  the  other  ship 
saw  her  before  the  collision.  The  latter  was  held  alone  in 
fault  upon  the  ground  that  there  wae  no  look-out,  and  that 
therefore  the  absience  of  the  side  lights  on  the  tra:wler  could 
not  have  contributed  to  the  collision.  In  the  absen.oe  ]of 
such  proof  she  was  held  to  be  within  the  penalty  of  secit. 
17  {t).  If  she  alleged  the  other  ship  to  be  abo  in  fault,  it 
lay  on  her  to  prove,  if  she  could,  that  it  was  not  her  fault 
alone  that  caused  the  collision  (m)  . 

A  veeisel  sailing  from  Dieppe  sonie  days  before  the  Regu- 
lations of  1880  came  into  force  was  held  in  fault  for  a 
collision,  because  she  wae  not  sounding  and  was  not  provided 
with  a  mechanioal  fog-horn.  There  was  no  proof  that  a 
mechanical  horn  oould  not  have  been  procured  at  the  port 
from  which  she  sailed  (a;) .  But  where  a  foreign  ship  came 
into  the  Mersey  without  having  on  board  a  second  riding 
light,   as  required  by  the  Mersey  Rules,   and  a  collision 

Jurist,  201.    The  subsequent  Oana-  (<)  See  The  Sibernia  (1874),  2 

dian  statute,  43  Vict.  c.  29   (fol-  Asp.    M.    C.    464;     The    Arklow, 

lowing  the  English  Act,  25  &  26  Bmery  v.   Cichero  (1883),  9  App. 

Viet.  c.  63),  restores  the  Admiralty  Oas.   136;   The-  Vera  Cruz  (1884), 

rule  as  to  division  of  loss  where  9  P.  D.  88.     The  Fenham  (1870), 

the  statutory  rules  are  infringed.  L.  R.   3  P.   C.  212,  is  a  simUar 

(g)    The    Duke     of    Buccleuoh  case  under  25   &  26   Vict.   c.   63, 

(1890),  15  P.  D.  86;  supra,  n.  (j?).  s.  29. 

(r)    The    Memnon     (1889),    62  («)  The  Arklow  (1883),  9  App. 

L.  T.  84;  see  jrer  Lord  Hersohell,  Oas.  136. 
at  p.  85.  (sk)    The   Love   Bird    (1881),   6 

(s)  3  P.  D.   18.     In  The  Viola.  P.  D.   80.     Of.  The  Martello,  46 

58  Fed.  Rep.  632,  a  similar  Ameri-  Dav.    64;    The   Energy,    42    Fed. 

can  case,  both  ships  were  held  in  Rep.  301;  The  Catalonia,  43  Fed. 

fault.    See  also  The  Chusan  (1886),  Rep.  396;  The  Louisburg,  75  Fed. 

5  Asp.  M.  C.  476,  and  The  Argo  Rep.   424. 
(1900),  9  Asp.  M.  C.  74. 
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occurred  before  the  miafiteir,  who  had  gone  ashore  to  get  one, 
had  returned  to  the  ship,  it  was  held  that  the  circumstanoee 
made  a  departure  from  the  regulations  necessary  within  the 
meaning  of  sect.  17  of  the  Merchant  Shipping  Act,  1873  {y). 

The  words  of  sect.  419  (4),  "  any  of  tiie  regulations,"  were  The  reguia- 
not  construed  literally ;  it  was  not  an  infringement  of  any"  infri^gl  " 
regulation  that  brought  the  section  into  operation,  but  only  mist  be  one 
an  infringement  of  a  regulation  "which  was  in  the  circum-  the  case, 
stances  appHoable"  (z).     In  The  Fanny  M.  Cmvill  it  was 
held  that  The  Peru  was  not  in  fault  becauB©  her  screens 
were  seven  inches  short  of  the  statutory  length  (three  feet), 
it  being  clear  that  her  lights  were  not  in  fact  seen  across 
her  bow. 

A  regulation  was  not  infringed,  within   the   meaning  of  A  ™gulation 
the  statute,  if  those  in  charge  of  the  vessel  did  not  in  fact  fringed  until 

know,  and  could  not,  with  ordinary  care,  have  known,  that  ^^lereiaan 
'  '  t/  7  ?  opportunity 

the  regulation  haxi  come  into  opieratLon.  If  by  a  wrong  of  complying 
manoeuvre  one  vessel  suddenly  causes  risk  of  collision  to 
aniother,  the  latter  will  not  be  held  in  fault  unless  there  is 
time  for  those  in  charge  of  her,  being  eeaonen  of  ordinary 
care,  skill,  and  nerve,  to  appreciate  the  situation,  and  unless 
also  there  is  opportunity  for  them'  to  comply  with  the  regu- 
lation. "When  a  sudden  ohanige  of  circumstances  takes 
place,  which  brings  a  regulation  into  operation,  though  the 
thing  prescribed  by  the  regulation  is  not  done  by  the  person 
in  charge,  yet  the  regulation  can  hardly  be  said  to  be 
infringed  by  him,  till  he  knows,  or  ought  to  have  known,  and 
but  for  his  negligence  would  have  known,  of  the  change  of 
circu'mistanoes "  (a). 

Although  the  literal  interpretation  of  the  statute  was 
departed  from  in  determining  what  was  an  infringement 
of  the  regulations  within  its  meaning,  the  penalty  was 
strictly  enforced  -vyhen  infringement  was  proved.     In  the 

fy)   36   &   37   Vict.   c.   85;    The  (a)  Per    Lord    Blackburn,    The 

Calypso  and  The  Mississippi,  Ad.  Voorwaarts      and      The     Khedive 

Ot.  7th,  8th,  and  9th  March,  1878.  (1880),  5  App.  Cas.  876,  894;  Th,- 

Of.    The    Chilian    (1881),    4    Asp.  Emmy  Eaase  (1884),  9  P.  D.  81. 

M     C    473 ;    The   Trave,   68   Fed.  Cf .  per  Brett,  M.  E.,  in  The  Beryl 

Itep.  390,  where  the  use  of  a  mouth  (1884),   9   P.    D.    137;    The   Nga- 

•fog-horn  was  excused.  juooto,  (1897)  App.  Oas.  391;  The 

(a)  Per  Lord  Watson,  The  Voor-  Meamtehy,  (1897)  App.  Oas.  351 ; 

waarts  and  The  Khedive  (1880),  5  The     Grenadier    v.     The    August 

App,  Qas.  876,  901.  Korf,  74  Fed.  Eep.  974. 
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same  case  in  which  the  above  diotuim  of  Lord  Blackburn 
occurs,  the  House  of  Lorde  held  that  there  might  be  an  in- 
infringement  of  the  regulations,  although  those  in  charge 
of  the  ship  did  all  that  could  be  expected  of  seamen  of 
ordinary  ekiU  and  nerve,  and  although  they  were  guilty  of 

'  no  act  which  at  oommion  law,  and  apart  from  the  statute, 
would  amount  to  negligence. 
The  Voor-  The  circumistanoes  in  this  case,  T^e  Voorwaarts  and  The 

The  Khedive.  KhedivB  (&),  were  as  foUows: — The  two  vessels,  ocean  steam- 
fihips  of  3,000  and  3,740  tons  respectively,  were  approaching 
each  other  at  night  without  risk  of  collision  on  nearly  opposite 
ajud  parallel  courses,  the  green  light  of  each  being  visible  to 
the  other  on  her  starboard  bow.  At  this  time  both  vessels 
were  going  at  full  speed.  When  the  vessels  were  somewhat 
less  than  a  mile  apart  The  Voonwaarts  ported  and  showed  her 
red  light  to  The  Khedive.  This  was  a  wrong  manoeuvre, 
and  caused  risk  of  collision.  Thereupon  the  captain  of  The 
Khedive,  without  easing  his  engines,  put  his  helm  hard-a- 
starboard,  and  at  the  same  moment  gave  the  order  to  stand 
by  the  engines.  One  minute  and  a  half  afterwards  he  put 
his  engines  full  speed  astern.  The  collision  occurred  a 
minute  and  a  half  after  this.  The  engines  at  the  moment  of 
the  collision  were  going  full  speed  astern.  They  ought  to 
have  been  stopped  and  reversed  as  soon  as  the  red  light  of 
The  Voonvaarts  appeared,  at  the  moment  when  the  oi'der 
to  put  The  Kheddve's  hekn  hard-a-starboard  was  given.  The 
absolutely  right  mancEuyre  was  therefore  not  adopted  by  The 
Khedive,  and  it  wa^  held  by  the  House  of  Lords  that,  the 
"crossing"  rule  having  been  infringed  without  necessity. 
The  Khedive  was  in  fault  under  the  statute.  In  the  Court 
of  Appeal  it  had  been  held  that  though  the  captain  of  The 
Kheddve  w,as  wrong  in  not  stopping  and  reversing  at  the 
moment  when  The  Voorwaarts'  red  light  was  seen,  yet  that 

-his  error  did  not  prove  him  to  be  deficient  in  ordinary  care, 
skill,  or  nerve,  a^d  that,  therefore,  tlxe  collision  not  having 
been  cauised  by  negligence  of  those  on  board  The  Khedive, 
the  owners  of  The  Voorwaarts  were  alone  liable.  In  the 
House  of  Lords  it  was  held  that.  The  Khedive  having  been 
within  the  operation  of  the  crossing  rule,  and  there  being 

(6)  5  App.  das.  876.      Of.  The  Jay  Gould,  19  Fed.  Rep.  765. 
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no  special  oircu|mBtaiioes  to  justify  a  departure  from  the 
regulations,  alie  was  by  the  woixiB  of  the  statute  to  be  deemed 
to  be  in  fault,  and  that  the  question  whether  or  no  her  captain 
had  been  in  fact  guilty  of  negligence  waa  imtmaterial.  The 
Voorwaarts,  which  by  porting  had  brought  about  risk  of 
collision  in  the  first  instance,  and  had  kept  her  engines  going 
at  full  speed  up  to  the  moment  of  collision,  was  held  in  fault 
both  in  the  Court  of  Appeal  and  in  the  House  of  Lords. 

From  this  case  it  would  appear  that  the  House  of  Lords 
considered  that  the  purpose  of  the  legislature  was  to  sub- 
stitute a  rigid  adherence  to  the  regulations  for  the  discretion 
•which  a  seaman  was,  under  the  previous  law,  at  liberty  to 
exercise;  and  that  a  justification  for  the  harshness  of  the 
new  enactment  was  to  be  found  in  the  num'ber  of  collisions 
which  would  be  avoided  if  a  rigid  and  alm'ost  mieclhanieal 
a^iherence  to  the  regulations  was  substituted  for  the  uncer- 
tainty which  is  inseparable  from  an  application  depending 
,upon  the  discretion  of  seamen  (c). 

The  facts  of  The  Khedive  did  not  call  for  a  decision  as 
to  the  effect  of  the  statute,  where  the  infringement  of  the 
regulations  was,  though  unsuccessful  as  regards  averting 
collision,  not  only  not  negligent,  but  the  only  or  the  best 
chance  of  escaping  collision.  In  The  Benares  (d)  the  Court  The  Benarta. 
of  Appeal  was  called  upon  to  decide  this  point.  It  was  held 
that  in  such  a  case,  The  Voorwaarts  and  The  Khedive  did  not 
apply,  and  that  a  ship  was  not  to  be  held  in  fault  under  the 
statute  because  her  captain  does  not  comply  with  the  letter 
of  •  the '  regulations,  if  such  non-compliance  was  the  only 
chance  of  escaping  ooUision.  In  such  a  case  the  Court  held 
that  departure  from  the  rules  was  "necessary  in  order  to 
avoid  immediate  danger"  within  the  meaning  of  Art.  23 
of  1880  (the  present  Art.  27),  and  that  therefore  the  penal 
clause  of  the  statute  did  not  apply.  The  facts  in  The  Benares 
were  peculiar,  the  collision  having  been  caused  mainly  by 
The  Benares  not  having  a  red  light  exhibited  on  her  port 

(c)  Whether  it  is  desirable,  or  L.  T.  at  p.  291;   (1889),  6  Asp. 

poflsible,  by  Act  of  Parliament  to  M.  0.  488. 

fetter  the  exercise  of  a  seaman's  (rf)  9  P.  B.  16,  followed  in.  The 

disorotion  in  the  throes  of  a  collision  Sapphire  aad  The   Oirdlenes$,  Ad. 

'seems  doubtful.     See  per  Lindl^,  Ot.  Fed.  27th,  1884. 
L.  J.,  in  The  Memnon  (1889),  '39 
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Th^  Beniire.s.     side,  and  having  very  shortly  before  the  collision  exhibited 
a  green  light  on  that  side.     The  following  passage  is  from 
the  judgmient  of  Brett,  M.  K. : — "  When  The  Benares'  green 
light,  and  the  green  light  alone,  was  seen,  The  Oerarda  did 
no  wrong  by  starboarding,  foir  it  was  imposeible,  as  it  was 
then  disclosed,  for  her  to  see  how  immediate  was  the  then 
danger  of  collision.     The  vessels,  however,  eventually  cgjne 
so  close  to  each  other  that  the  actual  position  of  things  was 
discovered,  the  port  side  of  The  Benares  without  a  red  light 
becoming  visible  to  those  on  The  Oerarda.     Under  these 
circumstanoee  what  was  the  master  of  The  Oerarda  to  do? 
By  Art.  18  (e),  if  there  was  nothing  else  in  the  circum- 
stances, he  ought  to  have  stopped  and  reversed. _   But  the 
rules  of  navigation  are  contained,  not  in  one  articfle,  but  in 
all  the  articles,  and  Art.  23  is  as  much  to  be  observed  las 
Art.  18.     The  navigation  of  vessels  is  to  be  conducted  with 
a  regaaxi  to  both  of  them.    As  I  understand  one  part  of  The 
Khedive,'  if  The  B.enares  had  put  The  Oerarda' s  ofHoer  in 
such  a  position  that  every  i^asonable  man  would  have  done 
what  the  officer  of  The  Oerarda  did,  yet  if  the  Court  could 
not  come  to  the  conclusion  that  the  case  was  brought  within 
Art.  23,  The  Oerarda  would  be  held  likewise  to  blame.    But 
in  this  case  the  question  is  whether  it  is  brought  within 
Art.  23  and  taken  out  of  Art.  18?     Was  the  necessity  of 
the  case  such,  and  were  the  oircuiiiistances  so  special,  that  they 
rendered  a  departure  from  Art.    18   necessary?     We  are 
advised  that  these  vessels  were  so  placed  that  at  the  time 
when,  under  ordinary  circumstanoes.  Art.   18  would  .have 
been  applicable,  the  position  was  such  that  the  only  ohanoe 
of  escape  was  for  The  Oerarda  to  starboard  and  continue 
full  speed  ahead.     There  was,  therefore,  a  necessity  within 
the  meaning  of  Art.  23  for  a  dep.arture  from'  the  rule  laid 
down  in  Art.  18,  and  the  facts  take  the  case  out  of  Art.  18. 
But  then  it  has  been  argued  that  the  danger  referred  to  in 
Art.  23  is  not  the  danger  to  either  of  the  vessels  approaching 
each  other,  but  [to]  some  outside  danger.     The  decision  of 
the  House  of  Loords  in  The  Khedive  gives  no  countenance  to 
any  such  cSontention  as  this,  and  there  is  nothing  in  that  ciase 

(e)  Of  the  RegulationB  of  1880. 
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to  show  tliat  the  present  case  is  not  within  the  meaning  of  "^^^  BeminK 

Art.  23."     Bo  wen,  L.  J.,  says:    "In  truth,   unless  some 

reasonable  (/)  force  is  given  to  Art.  23,  and  to  the  exception 

it  oontaine,  a  captain  will  have  to  sail  with  his  eyes  open 

into  the  jaws  of  death.     If  h©  obeys  Art.  18,  let  us  a^ume 

that  it  is  certain  death  for  his  passengers  and  crew,  that  he 

has  only  one  chanoe  still  open  to  him,  and  that  by  disobeying 

the  particulax  rule.    Such  a  case  would  surely  be  one  in  which 

a  departure  from  the  rules  becomes  necessary;   otherwise  a 

captain's  duty  would  be  to  obey  Art.  18,  and  go  cheea-fuUy 

to  the    bottom  of  the  sea  with  his  ship  and  all  on  board, 

sooner  than  take  the  one  chanoe  of  safety  still  remaining  to 

him.   Such  an  interpretation  of  the  regulations  was  never,  in 

my  opinion,  intended  by  the  House  of  Lords.     I  am  of 

opinion  that  a  departure  from  Art.  18  is  justified  when  such 

departure  is  the  one  chance  still  left  of  avoiding  danger 

which  otherAA'ise  was  inevitable." 

In  The  Mmmon(g),  on  the  other  hand,  it  was  held  that  TheMemnon. 
necessity  for  departure  from  the  rules  had  not  been  estab- 
lished ;  and  the  principle  which  should  guide  the  Court  in 
determining  whether  in  'any  case  the  evidence  establishes 
such  necessity  was  clearly  stated.  The  Court  of  Appeal, 
affirming  the  judgment  of  Butt,  J.,  held  that  The  Memnon 
was  to  blame  for  not  stopping  sooner  in  compliance  with  the 
regulations,  on  the  ground  that  the  officer  in  charge  of  her 
was  not  justified  in  assuming,  under  the  circumstances,  that 
"The  San  Salvador  would  do  what  was  right,"  and  this 
decision  was,  in  turn,  affirmed  by  the  House  of  Lords.  Lord 
HeiBchell,  in  addressing  the  House,  said:  "When  once  it  is 
shown  that  it  was  broug'ht  home,  or  ought  to  have  been 
brought  home,  to  the  mind  of  the  master  of  a  vessel,  that  the 
courses  upon  which  the  ships  were  approadhing,  and  the  cir- 
cumstances, involved  risk  of  wllision,  the  onus  is  thrown  upon 
him  of  justifyin;g  hie  not  doing  that  whidh  the  rule  prescribes . 
The  question  whether  a  departure  was  necessary  or 
not  must,  no  doubt,  be  determined  by  the  Court;  but  it  must 
be  determined  upon  the  point  being  raised,  and  upon  some 

(/)  This  refers  to  the  argument      in  Art.   23    (of  1880)   was    a  risk 
of  counsel  that  the  risk  referred  to      other  than  that  of  collision  alone. 

{!))  6  Asp.  M.  C.  488. 

n 
M.  '> 
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Breaking 
down  of  fog- 
horn. 


Ships'  lights 
a  reasonable 
compliance 
with  the 
regulations 
required. 


evidence  being  tendered  to  the  Court,  to  show  that  to  have 
followed  the  rule  would  have  either  created  that  very  risk  of 
coUieion,  Avhidh  it  wa*  the  purpose  of  the  rule  to  avoid,  or 
have  increiaised  instead  of  diminished  the  risk  of  ooUision." 
This  case  must  be  distinguished  from  The  Otto  and  The 
Thorsa  (h),  where  it  was  held  tha4;  the  one  ship  was  justified 
in  expecting  the  other  to  do  the  right  thing  (porting  or 
ceasing  to  starboard),  and  therefore  in  not  stopping  and 
reversing,  until  the  collision  became  inevitable. 

The  breaking  down  of  a  mechanical  fog-horn  has  been  held 
to  make  a  departure  from  the  regulatioaifi  necessary,  and  a 
ship  sounding  a  mouth-horn  under  such  circumlstanoes  was 
held  not  to  be  in  fault  under  the  statute  (i) . 

It  appears  that  what  the  law  requires  in  respeot  of  the 
fixing  and  mechanical  details  of  ships'  lights  is  a  reasonable 
compliance  with  the  regulations.  A  very  smiall  departure 
from  the  letter  of  the  regulations  on  these  points  is  not  an 
infringement  within  the  meaning  of  the  statute.  This  was 
the  view  taken  by  the  Court  in  The  Fire  Queen  (fc).  There 
an  obscuration  by  the  starboard  cathead  of  the  green  light  to 
the  extent  at  the  distance  in  question  of  an  arc  of  2^  or  3 
degrees  was  held  not  to  be  -an  infringement:  "What  we 
must  look  to,"  siaid  Butt,  J.,  "  is  iVhether  there  is  a  reasonable 
compliance  with  the  regulations."  The  learned  judge  held 
also  tihat  the  obscuration  di^  not  and  could  not  have  con- 
tributed to  the  collision;  but  the  value  of  the  decision  upon 
the  first  point  is  not,  it  is  submitted,  thereby  lessened. 
Having  regard  to  the  class  of  people  for  whose  guidance  the 
regulations  are  framed,  and  by  whom'  they,  are  worked,  and 
also  to  the  circumstances  under  which  they  are  worked,  it  is 
difficult  to  suppose  that  the  legislature  could  have  intended 
anything  more  tlian  a  reasonable  compliance  with  the 
regulations  as  to  lights  and  sound  signals.  In  The 
Glamorganshire  (I),  it  was  held  that  carrying  the  side  lights 


(/i)  Wilson  V.  Currie,  The  Otto 
and  The  Thorsa,  (1894)  App.  Cas. 
116. 

(0  The  Chilian  (1881),  4  Asp. 
^.  C.  473;  The  Trave,  68  Fed. 
Itep.   390. 

(fc)  (1887),  12  P.  D.  147.  Cf. 
The  General  Birch,  6  Quebec  L.  E. 


300,  as  to  shape  of  lantern;  The 
Sam  Pnrcil,  (1900)  P.  267.  270. 
Q)  (1888),  13  App.  Cas.  454. 
The  Gannet,  (19O0)  App.  Cas.  234, 
and  The  Philadelphian,  (1900)  P. 
262,  are  also  decSisions  as  to  the 
position  of  lights. 
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in  the  rigging,  wheire  it  is  impossible  for  them  to  be  fixed 
with  mathematical  accuracy,  did  not  bring  the  ship  within 
the  penalty  of  the  statute.  So  where  lights  have  to  be  shifted 
from  riding,  towing,  or  iishing  to  under-way  lights  or  vice 
versa,  a  ship  wouH,  probably,  not  have  been  held  in  fault 
under  the  statute  because  the  change  of  lights  was  not 
instantaneous.  As  regards  the  steering  and  sailing  rules, 
the  decision  in  The  Khedive  (m)  shows  that  a  stricter  view 
is  taken. 

The  regulations  are  "  for  preventing  collisions  at  sea,"  and  Whether 
it  would  seem  tliat,  if  that  were  their  only  object,  where  a  appUedwhere 
collision  is  from  the  iirst  inevitable,  the  regulations  do  not  the  collision  is 
apply,  and  therefore  cannot  be  infringed.  The  point  arose  inevitable; 
in  The  Buckhurst  (n),  but  the  facts  of  that  case  made  a 
decision  of  the  point  unnecessary.  It  seems,  however,  to 
have  been  the  opinion  of  Sir  R.  PhiUimJore  that  the  statute 
might  apply,  though  the  ooUisian  is  inevitable.  In  The 
Voorwaarts  and  The  Khedive  the  opinions  of  the  miajority 
of  the  learned  lords,  and  the  judgtmiente  of  the  Court  pf 
Appeal  and  Admiralty  Division  assume  that  the  collision 
was  not  inevitable  when  The  Voorwaarts  first  showed  her 
red  light.  But  Lord  Blackburn  (o)  appears  to  have  been 
of  opinion  that  the  collision  was  then  inevitable,  and  that  the 
manoeuvre  of  The  Khedive,  though  weiH  adapted  to  lessen 
the  force  of  the  collision,  being  contrary  to  the  regulations, 
placed  her  in  the  wrong  under  the  statute.  As  pointed  out 
above,  there  is  some  difficulty  in  supporting  this  view  of 
the  effect  of  the  statute,  if  the  only  object  of  the  regulations 
is  the  prevention  of  collisions.  But  in  The  Khedive  Lord 
Watson  stated  that  the  object  of  the  "  stop  and  reversie " 
rule  is  "to  obviate  the  risk  and  minimize  the  results  of 
collision  "  (p) .  A  regulation  having  this  object  may  well 
be  infringed,  where  the  collision,  but  not  the  damage,  is 
irom  the  first  inevitable. 

It  is  submitted  that  The  Khedive  did  not  decide  that  a  or  where  the 
ship  would  be  held  in  fault  for  a  step  taken  in  the  agony  of  jg  j^fe"^"* 

(m)  Stepra,  p.  62.  And    see    9    App.    Oas.    651,    652. 

(»)   (1881),  6  P.  D.  152.  As  to  whether  57  &  58  Vict.  o.  60, 

(o)  (1880),  5  App.  Oas.  895.  authorizes  regulations  to  be  made 

•(^)  (1880),  5  App.  Oas.  903, 904.  with  this  object,  sea  below,  p.  299. 

5(3) 
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a  collision  and  due  entirely  to  the  imminence  of  the 
danger  (q).  In  the  case,. for  example,  of  a  sailing  ship  going 
about — "altering  her  course" — under  the  bows  of  a  steam- 
ship, where  the  latter  has  approached  her  so  close  as  to 
frighten  heir  into  doing  something,  the  question  arises, 
whether  the  sailing  ship  should  be  held  in  fault  under'  the 
statute?  If  she  does  not  alter  her  course  until  the  collision 
is  inevitable  it  would  seem  that  the  statute  does  not  apply 
at  aU  (r) .  If  she  stands  on  until  the  risk  is  so  great  that 
humian  nature  can  go  no  further,  and  then  bears  up  or  goes 
about,  it  would  seem  reasonable  to  hold  that  her  change  of 
course  at  such  a  moment  is  not  an  infringement  of  the  regula- 
tions, but  rather  an  act  caused  by  the  imminence  of  the  peril 
and  the  fault  of  the  other  ship. 

It  seems  that  fault  would  not  have  been  presumed  where  a 
ship  was  unable  to  comply  with  the  regulations,  although 
such  inability  was  consequent  upon,  though  not  caused  by, 
previous  negligence  on  her  part.  If,  for  example,  a  ship 
lost  one  of  her  side  lights  in  a  collision  caused,  by  her  own 
fault,  and  before  she  could  replace  it  a  second  collision  was 
caused  by  the  absence  of^  her  side  light,  it  seems  that  she 
would  not  have  been  held  in  fault  under  the  statute.  Her 
inability  to  comply  with  the  regulations  could  hardly  be  said 
to  be  caused  by  the  negligence  which  caused  the  first  colli- 
sion (s),  and  unless  she  had  an  opportunity  of  complying  with 
the  regulations,  she  could  not  be  said  to  have  infringed 
them  (t) .  But  a  vessel  did  not  escape  the  consequences  of  an 
infringement  of  the  regulations,  though  she  was  in  fact  unable 
to  comply  with  them,  if  such  inabilitty  was  caused  by  want 
of  a  proper  look-out,  or  other  immediate  negligence  (u) . 

The  sanction  of  sect.  419  (4)  extended  to  other  regulations 
besides  those  made  undejr  sect.  418  of  M.  S.  Act,  1894. 
Collision  regulations  for  particular  localities  have  been  made 
by  certain  Acts  which  either  incorporate  the  penal  clause  of 
the  Merchant  Shipping  Acts  or  contain  themselves  a  similar 
clause.    Thus  it  was  also  held  that  under  37  &  38  Vict.  c.  52, 


(«■)  The  captain  of  The  Khedive 
deliberato'y  elected  to  depart  from 
the  regulations. 

(/)  See  supra,  pp.  61,  67. 


(a)  See  The  Douglas,  7  P.  D.  151. 
(<)  Supra,  p.  61. 
(«)  See  The    Emmy     Eaoie,   9 
P.  D.  81. 
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an  infringement  of  the  statutory  rulee  in  foroe  in  the  soa 
channels  and  approachee  to  the  Riveir  Mersey  had  the  same 
eileot  as  an  infringement  of  the  sea  regulations  (a;) .  And  a 
ship  infringing  rules  made  under  the  Dockyard  Ports  Regu- 
lation Act,  1865  (28  &  29  Vict.  c.  125),  s.  7,  would,  it  seems, 
be  deemed  to  be  in  fault  under  the  statute.  The  Solent  Navi- 
gation Act,  1881  (44  &  45  Vict.  c.  219)  (local),  contains 
(sect.  8)  a  provision  to  the  eSect  that  a  ship  infringing  any 
regulation  made  under  that  Act  shall  be  deemed  to  be  in 
default,  unlees  it  is  shown  to  the  satisfaction  of  the  Court 
that  the  infringement  was  necessary  (t/) . 

But  the  statute  did  not  apply  to  an  infringement  of  rules,  EfEeot  of  an 
such,  for  example,  as  the  Thames  rules  (2),  made  under  a  ^lo^^J^les 
local  Act,  which  did  not  incorporate  the  penal  clause  of  the 
Merchant  Shipping  Acta.     A  ship  infringing  these  rules 
was  not  held  in  fault  unless  the  infringement  did,  in  fact, 
contribute  to  the  collision. 

Period  VI. — 1911  to  the  Present  Time. 

By  the  Maritime  Conventions  Act,  1911  (a),  s.  419  (4) 
of  the  Merchant  Shipping  Act,  1894,  was  repealed  as 
to  all  collisions  in  respect  of  which  proceedings  were  com- 
menced after  the  Act  was  paased,  viz.,  on  the  16th  Deoembeir, 
1911,  even  though  the  collision  had  occurred,  before  (&).  The 
obligation  to  observe  the  regulations  remains  as  during  the 
last  two  periods,  but  the  penalty  impiosed'  by  sect.  419  (4) 
on  non-observanoe  is,  taken  away. 

The  effect  of  the  Act  is  to  abolish  an  arbitrary  rule  by  j^gg^^.  ^f  (.j^g 
which  any  infringement,  which  by  possibility  might  have  Maritime 
contributed  to  the  collision,  rendered  a  vessel  to  blame  and  jVct,  i9li. 
to  "leave  the  Court  to  follow  what  is  a  reasoning  judgment 
and  to  say,  '  Did  this  want  of  obeying  the  regulations  in  any 

Cx)  The  Lady  Downshire  (1879),  (z)  The  Earton  (1884),  9  P.  B. 

4  P.  D.  26;  The  Vera  Cruz  (1884)j  44;    The   Monte  Rosa,    (1893)    P. 

9  P.  D.  88.    The  Devonian,  (1901)  23,  30.     In  The  Swansea  and  The 

P.  221,  is  a  similar  decision  undea:  ■  Condor  (1879),  4  P.   D,   115,  this 

the  Mersey  Channels  Act  now  in  question    was    considered   but   not 

force,  60  k.  61  Vict.  c.  21.  decided. 

(y)  This    provision    not  having  (o)  1  &  2  Geo.  6,  c.  57,  as.  4  (1), 

been  repealed  by  the  Maritime  Con-  9(2). 

ventions  Act,  1911  (1  &  2  Geo.  5,  (i)  The   Enterprise,    (1912)  P. 

c.  57),  would  appear  to  be  still  in  207. 
force. 


70 


STATUTORY  OBLIGATION  TO  OBSERVE  REGULATIONS. 


Failure  to 
sound  helm 
signals. 


The  obliga- 
tion to 
observe  the 
regulations. 


way  contribute  to  the  ooUisibn? '  not  '  Miglit  it  possibly 
have  done  so?  '"  (c) .  It  has  thus  now  again  beoome  neoessary 
to  prove  that  non-obeervanoe  of  a  regulation  was  the  cause 
or  paj^  of  the  cause  of  a  ooilliaion  or  of  the  damage  resulting 
from  the  oollieion,  as  it  always  had  been  before  1873.  Vessels 
are  no  longer  liable  to  pay  for  damage  they  did  not  cause, 
nor  are  they  now  always  liable  to  pay  half  damages  in  every 
case  of  joint  fault,  for  by  sect.  1  of  the  Maritime  Conven- 
tions Act,  1911,  their  liability  is  to  make  good  the  damage 
or  loss  in  proportion  to  the  degree  in  which  each  vessel  was 
at  fault  (<i). 

One  of  the  commonest  breaches  of  regulation  is  the 
omission  to  give  the  appropriate  sound  signal  denoting  an 
alteration  of  course.  Under  the  former  law  such  a  breach 
al'moet  always  rendesred  the  offending  vepsel  liable  to  half 
damages,  as  it  was  rarely  possible  to  prove  that  her  failure  to 
observe  the  regulations  oould  not  possibly  have  contributed 
to  the  collision,  although  it  might  be  clear  that  in  fact  the 
omifision  had  little  or  no  effect.  Under  the  present  law,  if, 
the  omission  had  no  effect,  no  liability  is  incurred;  if  little, 
the  degree  of  blame  must  be  estimated,  for'  the  vessel  is  not 
liable  to  smiake  good  more  of  the  damage  or  loss  than  is  pro- 
portionate to  her  degree  of  blame  (e).  The  decision  of  the 
question  whether  the  failure  to  sound  a  signal  contributed 
to  a  collision  will,  however,  often  depend  on  the  judgment  of 
the  Court  as  to  what  would  have  been  its  effect  on  the  mind  of 
the  man  in  charge  of  the  other  vessel  if  it  had  been  sounded, 
and  to  answer  this  hypothetical  question  it  will  be  frequently 
necessary  to  consider,  whether  the  omission  oould  possibly 
have  contributed  to  the  collision.  A  practical  test  suggested 
in  The  Temt'fus  (/)  is,  would  sounding  the  signal  have  made 
it  easier  for  the  other  vessel  to  do  something  to  avoid  the 
collision? 

The  statutory  obligation  to  obey  the  regulations  remains, 
so  that  it  is  negligence  not  to  observe  an  applicable  regula- 
tion, unless  the  departure  from'  the  prescribed  course  can 


(c)  Per  Bargrave  Deane,  J.,  The 
Enterprise,  (1912)  P.  207,  211. 

((«)  1  &  2  Geo.  5,  0.  57,  s.  1; 
see  infra,  p.  143. 


(e)  Maritime  Conventions  Act, 
1911   (1  &  2  Geo.  5,  o.  57),  ^.  1. 

(/)  (1913)  P.  166,  at  p.  171, >e>- 
Evans,  P. 
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fee  justified  under  Art.  27  {g),  even,  it  is  submitted,  though 
no  lack  of  ordinaxy  skill,  care,  or  nerve  ie  displayed.  Thus, 
in  The  Khedive  (h),  the  master  of  that  veesel  would  under 
the  present  law  still  have  been  held  guilty  of  an  act  of 
negUgenoe,  and  the  question  for  the  Court 'would  have  been, 
did  or  did  not  that  negUgenoe  contribute  to  the  collision?  In 
that  case  there  appears  to  have  been  a  differenoe  of  opinion 
on  the  point  between  the  nautical  assessors,  thoise  in  the 
Court  of  first  instance  thinking  that  it  did,  and  those  in  the 
Court  of  Appeal  that  it  had  no  material  effieot.  The  question 
was  not  decided,  for  it  was  then  immaterial,  but  it  would 
seem  as  if  the  decision  would  have  turned  on  where  the 
burden  of  proof  lay.  If  it  had  been  for  The  Khedive  to  clear 
herself  it  is  doubtful  if  she  could  have  dome  so,  and  almost 
as  unlikely  that  The  Voorwaarts  could  have  proved  The 
Khedive  in  fault.  The  question  whether  a  breach  of  the 
regulations  contributed  to  the  collision  is  one  of  pure  fact 
for  the  Court  bo  decide  on  the  whole  of  the  evidence.  In 
the  majority  of  cases  a  satisfactory  conclusion  can  be  reached 
without  considering  where  the  burden  of  proof  lies,  but  the 
decision  in  doubtful  cases  will  probably  depend  on  where 
the  onus  rests.  Is  it  upon  the  vessel  infringing  a  regulation, 
the  breach  of  which  may  have  contributed  to  the  collision, 
to  excuse  her  infringement  and  to  prove  that  it  did  not  con- 
tribute, or  does  she  in  a  doubtful  case  escape  all  liability 
for  a  breach,  because  the  other  vessel  is  unable  to  prove  that 
it  did?  It  is  submitted  that  the  rule  laid  down  in  The 
Fenhcmi,  (J,)  is  good  law  to-day,  and  that  the  burden  is  upon 
the  infringing  vessel  to  establish  that  the  breach  of  her 
statutory  duty  did  not  contribute  to  the  ooUJsion. 

The  cases  decided  on  the  repealed  presumption  of  fault  App^?^.'''''*? 

'■         T,.-,  oi-       •         A  of  deoisiODB  in 

rule  enacted  by  sect.  419  (4)  of  the  Merchant  bhippmg  Act,  sect.  4i9  (4) 

1894,  are  of  little  value  to-day  where  the  decision  was  adverse  °gg^'      ^"^^ 

to  the  infringing  vessel,  but  all  in  which  infringements  were 

excused  are  of  a  fortiori  force  and  the  principles  laid  down 

in  such  oaaes  are  fully  applicable  to  cases  under  the  present 

law. 


{g)  See  supra,  p.  63.  (0  (18Y0),  L.  E.  5  P.   C;   see 

(>j)  (1880),  5  App.  Cas.  876.  supra,  p.  57. 
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67  &  68  Viot.        In  one  other  case  damages  oould  formerly  be  reoav&red 
Former  witHout  proof  Or  existence  of  negligence  on  the  part  of  the 

ofTauTwhere  ^^P  ^^^^-     ^^  ^^^  Merchant  Shipping  Act,  1894,  s.  422, 
the  ship  fails    it  is  enacted  as  follows :  — 

tci  stand  by 

and  assist.  "  (!•)  In  every  case  of  collision  between  two  vessels  it  shall  be 

the  duty  of  the  master  or  person  in  charge  of  each  vessel,  if  and 
so  far  as  he  can  do  so  without  danger  to  his  own  vessel,  crew, 
and  passengers  (if  any) — 

(a)  To   render   to   the   other   vessel,   her  master,   crew,   and 

passengers  (if  any),  such  assistance  as  may  be  practic- 
able and  as  may  be  necessary  to  save  them  from  any 
danger  caused  by  the  collision ;  and  to  stay  by  the  othei; 
vessel  until  he  has  ascertained  that  she  has  no  need  of 
further  assistance ;  and  also 

(b)  To  give  to  the  master  or  person  in  charge  of  the  other 

vessel  the  name  of  his  own  vessel,  and  of  the  port  to 
vphich  she  belongs,  and  also  the  names  of  the  ports  and 
places  from  which  she  comes  and  to  which  she  is  bound. 
"  (2.)  If  the  master  or  person  in  charge  of  the  other  vessel 
fails  to  comply  with  thi«  section,  and  no  reasonable  cause  for 
such  failure  is  shown,  the  collision  shall,  in  the  absence  of  proof 
to  the  contrary  (^),  be  deemed  to  have  been  caused  by  his  wrong- 
ful act,  neglect  or  default. 

"(3.)  If  the  master  or  person  in  charge  fails  without  reason- 
able cause  to  comply  with  this  section  he  shall  be  deemed  guilty 
of  a  misdemeanor  (Z),  and  if  he  is  a  certificated  officer  an  inquiry 
into  his  conduct  may  be  held  and  his  certificate  cancelled  or 
suspended." 

"  Standing  by  "  was  first  made  a  statutory  duty  by  the 
Merchant  Shipping  Act,  1862  (m).  Previous  to  that  Act, 
however,  the  temptation  for  a  ship  to  run  away  from  another 
with  which  she  has  been  in  collision  by  her  own  fault,  in  the 
hope  of  escaping  detection,  as  well  as  the  duty  of  each  ship 
jEifter  a  collision  to  render  assistance  to  the  other,  were  dis- 
tinctly recognized  by  the  Admiralty  Court.  Failure,  however, 
to  stand  by  a  ship  injured  in  a  coUisiOii,  was  only  punished  by 

(i)  For  an  example  of  a  case  in  (to)  25  &  26  Viot.  o.  63,  s.  33. 

whioh  the  facta  amounted  to  "  proof  It  was  introduced  into  the  statute 

to  the  contrary,"    see   The   Tryat,  by    Lord    Kingsdown.      See    The 

(1909)'  P.  333.  Hannibal  and  The   Queen   (1867), 

Q)   Punishable  by  fine  of  lOOZ.  L.  R.  2  A.  &  E.  53,  66;  168  Han- 

or  imprisonment  for   six  months:  sard's  Pari.  Deb.  281. 
57  &  58  Vict.  0.  60,  s.  680  (1). 
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•compelling  the  defaulting  ship,  although  she  was  free  from 
blMne  in  other  respecte,  and  sucoeesful  in  the  suit,  to  pay 
the  costs  of  the  suit  (w) . 

But  now  by  the  Maritime  Conventions  Act,  1911,  s.  -4  (2),  Presumption 
it  is  enacted  that  the  failure  of  the  maetea?  or  the  pexson  in  "fp^e^ed. 
charge  to  comply  with  the  provisions  of  sect.  422  quoted 
above,   shall  not  raise  any  presumption  of   law   that   the 
collision  was  caused  by  his  wrongful  act,  neglect,  or  default, 
and  sub-sect.  (2)  shall  he  repealed. 

The  "person  in  charge"  mentioned  in  sect.  422  is  the  On  whom  the 
master.     If  the  master  is  below,  the  duty  to  stand  by  lies  on  the'dutyT^ 
the  mate  or  other  person  in  charge  of  the  deck,  until  the  "t^nd  by. 
master  comes  on  deck;  if  life  or  property  is  still  in  danger, 
it  is  then  transferred  to  the  miaster  (o) .     Where  a  collision 
occurred  between  a  ship  in  tow  and  a  third  ship,  it  was  said 
by  Sir  R.  PhiUimore  that  the  law  required  the  tug  to  stand 
by  the  ships  in  collision  (p) . 

The  penalty  for  not  "  standing  by  "  was  strictly  enforced.  What  is  rea- 
A  ship  must  obey  the  law  although  there  is  some  iriek  to  for  failuieTo^ 
herself,  and  the  other  appears  to  be  in  no  danger.  A  steam-  stand  by. 
ship  was  held  in  fault  for  not  standing  by,  or  sending  a  boat 
to,  another  with  which  she  had  been  in  collision',  although, 
being  in  narrow  waters,  amd  heraelf  of  great  length  (450  feet), 
she  oould  not  do  so  without  risk  of  going  ashore,  and  although 
sbe  had  hailed  amother  ship,  better  able  to  asedst,  to  do  so  (g'). 

A  barque  was  held  in  fault  for  not  standing  by,  though 
her  fore  oompiartrn'Snt  to  the  collision  bulkheaxi  was  full  of 
water,  and  she  was  five  or  six  feet  by  the  head.  The  collision 
was  in  the  channel,  four  or  five  miles  from  land,  and  the 
weather  was  bad  (r). 

Where  the  ship  is  unable  literally  to  comply  with  the  law, 
and,  without  fault  on  her  own  part,  parte  company  with  the 

(«)  The  Celt  (1837),. 3  Hag.  Ad.  26  Viot.  c.  63,  a.  33;  34  &  35  Vict. 

321.  0.   110,  s.'  9).     Other  cases  under 

-    (o)   Bx     parte     Ferguson     and  the  Act  of  1862  are  The  JUicia  Jan- 

EuiaUnson  (1871),  L.  K.  6  Q.  B.  tirMOaAThe  Mexican  (1864),  Holt, 

280  130;     The    Queen    of    the    Orwell 

(p)  See  The  Hannibal  and  The  (1863),   7   L.   T.    839;    The  Eliza 

Queen   (1867),  L.   B.   2   A.   &   E.  and  The  Orinoco  (1864),  Holt,  98. 

53;  the  three  last-mentioned  ca:es  For     the    law    in    America,    see 

were  decided  under  25  &  26  Viot.  Boston  Towboat   Go.   v.    Winslow, 

^.  63,  8.  33.  76  Fed.  Eep.  596. 

{q)  The  Adriatic  (1876),  3  Asp.  {r)  The  Yalleyo,  Ad.  Div.  27th 

M.  C.  16.    The  prerent  Act  is  more  April,  1887. 
stringent  than  former  Acts  (26  & 
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veesel  -with  which  she  has  been  in  collision,  those  on  board 
her  must  do  their  best  to  render  assistance.  In  such  a  case, 
if  the  ooUieion  is  at  night,  and  she  sees  rockets  or  other 
signals  of  distress  from  the  other  vessel,  it  is  her  duty  to 
retm-n  them  by  similar  signals,  or  in  any  way  within  her 
power.  In  The  Emmy  House  (s)  a  vessel  so.  neglecting  to 
return  signak  of  distress  was  lield  in  fault  for  the  collision. 

It  would  seem  that  the  right  of  a  ship  to  salvage  remune- 
ration, where  she  renders  assistance  to  another  with  which 
she  has  been  in  collision  by  no  fault  of  her  own,  is  not 
aHected  by  the  statute.  It  was  so  held  in  the  case  of  a  tug, 
whose  tow  was  damaged  in  a  collision  with  a  third  ship,  for 
which  the  latter  was  in  fault  {t). 

The  "standing  by"  section  of  the  Merchant  Shipping 
Act,  ]  862,  was  held  to  apply  in  the  case  of  a  collision  with 
an  open  fishing-boat  (m)  . 

The  enactments  raising  a  statutory  presumption  of  fault 
against  (1)  a  ship  which  infringed  tlie  regulations,  and  (2) 
a  ship  A^'hich  failed  to  render  assistance,  applied  to  all  shipSj 
whether  British  or  foreign,  ajid  whether  the  collision  occurred 
in  British  or  foreign  waters  or  on  the  high  seas  {x).  There 
is  no  express  decision  on  the  point;  but  it  was  in  several  cases 
assumed  that  36  &  37  Vict.  c.  85,  s.  17,  applied  to  a  British 
ship  in  collision  with  a  foreign  ship,  whether  in  British 
waters  {y)  or  on  the  high  seas  {z) ;  and  to  a  foreign  ship  (a) 
under  the  same  circumstances.  Both  sect.  419  (4)  and 
sect.    422  were  probably  rules   of   evidence  ox  prooedure, 


(s)  (1884),  9  p.  D.  81. 

(<)  The  Hannibal  and  The  Queen 
(1867),  li.  R.  2  A.  &  E.  53. 

(«)  Sx  parte  Ferguson  and 
Hutchinson  (1871),  L.  E.  6  Q.  B. 
280. 

(a;)  The  Magnet  (1873),  L.  E.  4 
A.  &  B.  417.  See  per  Sir  E. 
Phillimore  in  Eeg.  v.  Keyn  (1877), 
2  Ex.  D.  63,  85.  The  doubt  ex- 
pressed by  the  Privy  CJounoil  in 
The  Farnny  M.  Carvill  (1875),  2 
Asp.  M.  O.  565,  569,  appears  to 
be  not  well  founded.  The  question 
was  raised  in  The  Koning  Willem 
I.,  (1903)  P.  114;  but  the  facts 
rendered  a  decision  unnecessary. 

(y)    The    Vera    Cruz    (No.    1) 


(1884),  9  P.  D.  88. 

(a)  The  British  Princess  and  TAe 
Sedmi  Dubrovacki,  Ad.  Ot.  March, 
1878;  The  Englishman  (1878),  S 
P.  D.  18;  The  Voorwaarts  and 
The  Khedivfi  (1880),  5  App.  Cas. 
876. 

(ffl)  The  Magdeburgh  and  The 
Henry  WUlard  (an  American  ship). 
Ad;  Div.  16th  Jan.  1885,  where 
the  collision  was  on  the  high  seas; 
The  Love  Bird  (1881),  6  P.  D.  80, 
where,  from  the  name  of  the  ship 
deemed  to  be  in  fault  (The  Pan- 
sewitz),  it  would  seem  that  she  was 
foreign.  The  collision  was  at  the 
entrance  to  the  Skager  Eack. 
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applicable  to  foreign  ships  as  part  of  the  lex  jori{h).  A 
Queen's  ship  was  held  in  fault  under  sect.  17  of  the 
Merchant  Shipping  Act,  1873  (c);  but  it  is  clear  that 
sect.  -±19  (4)  did  not  apply  to  aging's  ship  {d). 

Enactments  similar  to  thesie  provisions  of  the  Merchant 
Shipping  Act  are  in  force  in  several  of  the  British  colonies  (e) . 
In  America  there  is  no  such  law  as  sect.  419  (4)  (/);  but 
an  Act  of  Congress  (4th  Sept.  1890)  has  enacted  a 
"standing  by"  law  similar  to  sect.  422. 

The   Maritime   Conventions  Act,   1911,   by   sect.    9    (1)  Extent  of 
extends  throughout   his   Majesty's  dominions   and   to   any  ^^2^^f 
territories  under  his  protection,  and  to  Cyprus,  but  the  five  "•  57. 
great   self-governing  dependencies,  viz.,  the   Dominion  of 
Canada,  the  Commonwealth  of  Australia,  the  Dominion  of 
New  Zealand,  the  Union  of  South  Africa,  and  Newfoundland 
are  excepted  {g) . 


(6)  See  as  to  this,  pp.  220,  225, 
infra.  In  Dowell  v.  General  Steam 
Nav.  Co.  (1885),  5  E.  &  B.  196, 
sect.  28  of  14  &  15  Vict.  c.  79, 
was  held  to  be  a  rule  of  evidence. 
See  further  infra,  p.  225,  as  to  the 
application  of  these  sections  to 
foreign  ships. 

(c)  36  &  37  Vict.  c.  85;  The 
SocJumg  and  The  Lapwing  (1881), 
7  App.  Cas.  512. 

(rf)  H.M.S.  Sans  Pareil,  (1900) 
P.  267.  In  The  Astrakhan,  (1910) 
P.  172,  the  question  was  raised, 
but  not  decided,  whether  sect. 
419  (4)  applied  to  a  vessel  of  war 
of  the  King  of  Denmark. 

(e)  Canada,  43  Vict.  c.  29;  see 
The  Clara  Killam,  2  Quebec  L.  R. 
56;  The  Govino,  6  Quebec  L.  B. 
57;  Queensland,  46  Vict.  No.  12; 
South  Australia,  44  &  45  Vict.  No. 
237;  Victoria,  28  Vict.  No.  256; 
New  South  Wales,  25  Vict.  ^To. 
7;  New  Zealand,  41  Viet.  No. 
54;  Prince  Edward's  Island,  30 
Vict.   0.   13,  s.   2. 

(/)  The  Supreme  Court  has  de- 
clared that  it  will  not  "accept 
blindly  an  artificial  rule  which  is  to 
determine  in  all  oases  whether  the 
navigator  is  liable  to  the  charge  of 
n^ligence  in  causing  any  damage 
that  may  happen  ":  The  Farragut, 


10  Wall.  334.  But  the  burden  is 
on  a  vessel  which  has  infringed  the 
regulations  to  prove  that  the  in- 
fringement could  not  have  contri- 
buted to  the  collision:  The  Penn- 
sylvania, 19  Wall.  126  ;  The 
Ariadne,  2  Bened.  472;  The  Ice 
King,  62  Eed.  Rep.  894;  The 
Bolivia,  49  Fed.  Rep.  169;  The 
Jesse  W.  Knight,  46  Fed.  Rep.  690; 
The  Pennsylvania,  12  Fed.  Rep. 
914;  The  Providence,  98  Fed.  Ee^. 
133.  If,  however,  such  proof  is 
forthcoming,  a  ship  will  recover 
full  damages  although  she  did 
not  comply  with  the  regulations: 
Chamberlam't.  Ward,  21  How.  548, 
567;  The  Gray  Eagle,  9  Wall.  605; 
The  Continental,  14  Wall.  346;  The 
Sunnyside,  1  Otto,  208;  The  City 
of  Washing  ton,  2  Otto,  31.  There 
are  several  decisions  of  the  State 
of  New  York  Courts  to  the  same 
effect. 

{g)  The  Act  has  been  brought 
into  operation  in  Canada  by  the 
Canadian  Statute  4  &  6  Geo.  5, 
c.  13  (1914);  in  Australia  by 
sects.  396,  259  to  263,  and  264  (3) 
of  the  Navigation  Act,  1912  (No. 
4  of  1913);  in  New  Zealand  by 
Statute  No.  3  of  1912,  ss.  2  to  12; 
and  in  Newfoundland  by  the 
Statute  3  Geo.  6,  o.  30  (1913). 
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CHAi'TEK  III. 


LIABILITY. 


Persons 
liable :  the 
actual  wrong- 
doer. 


Liability  of 
master. 


The  person  primarily  liable  in  damages  to  the  sufferer  by 
collision  is  he  by  whose  negligent  act  the  loss  was  oooasioned. 
The  shipowner  navigating  his  own  vessel,  the  master,  mate, 
pilot  or  othea;  person  in  charge  of  the  ship,  who  gave  a  wrong 
order  to  the  helm  (o),  the  helmsman  who  directed  the  ship's 
course  wrongly,  the  seaman  on  the  look-out  who  negligently 
failed  to  see  and  report  the  approach  of  the  other  vessel,  may 
all  be  sued  as  wrong-doers,  and  are  liable  for  damages  (&). 

Thus,  when  an  action  was  brought  against  a  pilot  on  board 
a  King's  ship  for  injury  to  the  plaintiff's  stip  by  the  King's 
ship,  it  w,as  held  by  Lord  Kemyon  that,  though  the  piloit 
might  be  ohliged  to  aot  in  ohedienoe  to  the  order  of  the 
lieuteiiiant  in  command  of  the  King's  ship,  yet  the""  pilot 
would  be  liable,  if  the  collision  happened  'by  his  personal 
misoonduct.  Upon  proof,  however,  that  the  dollision  occurred 
by  reason  of  an  alteration  of  the  helm'  ordered  by  the 
lieutenant,  the  plaintiff  was  non-suited  (c) . 

It  has  bean  said  that  the  master  is  liable  for  the  negligent 
and  wrongful  acts  of  his  crew  as  well  as  fer  his  own  acts  {d). 
His  liability  as  carrier,  unless  specially  limited,  may  extend 
so  far;  but  in  no  reported  case  has  he  been  held  liable 
in   tort   for   wrongful   acts   of   the   crew(e).      For   wilful 


(a)  iieeS:.ort  v.  Clements  (1792), 
Peake,   Hi. 

(i)  Start  V.  Clements,  ubi  supra; 
Smith  V.  Voss  (1858),  2  H.  &  N. 
97;  Lawson  v.  JDumlin  (1850),  9 
C.  £.  54,  were  actions  against 
pilots.  There  is  no  jurisdiction  in 
Admiralty  in  similar  cases,  see 
infra,  .p.'in. 

(e)  Start  v.  Clements  (1792), 
Peake,   Hi. 

(cT)  Story  on  Agency,  §§  314 — 
317;  MoUoy,  1.  2,  o.  3,  s.  13.  Of. 
Pilk  V.  Venore,  1  MoUoy,  359  (ed. 
1769),  as  to  the  liability  of  the 
master  for  embezzlement  by  the 
crew.  And,  in  America  it  has  been 
so  held:     Denison    v.   Seymour,  9 


Wend.  9. 

,  (e)  See  Aldrich  v.  Simmonds 
(1816),  1  Stark.  214;  Oakley  v. 
Speedy  (1879),  4  Asp,  M,  C.  134; 
Blaikie  v.  Stembridge  (1859),  6 
C.  B.  N.  S.  894.  The  contrary 
has  been  held  in  a  Victorian 
CJourt  :  Clancy  v.  Sarrison,  i 
Victoria  L.  E.  437  (L.);  Stac- 
poole  V.  Betridge,  5  Victoria  L.  B. 
302  (L.).  During  the  sixteenth 
and  seventeenth  centuries  the 
master  was  almost  always  defen- 
dant in  Admiralty  suits  for  colli- 
sion a;nd  other  matters  for  which 
the  ship  was  arrested;  and  on  proof 
of  negligence  the  sentence  went 
against  him  personally. 
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injury  to  another  ship  by  pilot  or  crew  he  clearly  is  not 
liable  (/). 

As  regarde  the  responsibility  of  the  m'aster  when  a  pilot  is 
on  board,  whethar  by  compuleion  of  law  or  by  the  master's 
or  owner's  choice,  it  seems  olear  that  for  a  collision  caused  by 
the  fault  of  the  pilot  the  master  is  not  answerable,  if  the  pilot 
has  been  placed  in  charge  of  the  ship  properly  and  in  the 
ordinary  course  of  navigiation  (^r) . 

The  statutory  limitation  of  liability  (i^)  does  not  apply  to  No  limitation 
protect  an  owner,  or  a  part  owner,  by  whose  actual  fault  or  ths'aotuaf  ° 
with  whoee  privity  the  oollision  occurred.     Such  an  owner  is  ■'wrongdoer. 
liable  for  full  damages;  and  in  the  case  of  several  owners,  if 
the   statutory  amount   of  their   liability  is   insufficient    to 
recompense  the  sufferer  by  the  collision,  the  owner  by  whose 
actual  fault  or  privity  the  loss  was  occasioned  is  liable  for 
the  deficiency  (i). 

In  the  case  of  a  oollision  with  one  of  his  Majesty's  ships, 
by  the  fault  of  those  on  board  her,  the  actual  wrong-doer  is 
the  only  person  againfit  whom'  there  is  a  right  of  action  (k) . 

The  actual  wrong-doer,  being  oommoiily.  a  seafaring  man  Liability  of 
of  small  means,  can  seldom  give  adequate  redress,  and  may  owner'^" 
be  not  worth  suing.    In  such  cashes  the  substantial  remedy  is 
to  be  sougM,  either  in  Admiralty  against  the  ship,  or  in  a 
common  law  court  against  the  employer  of  the  actual  wrong- 
doer.    It  wiU  be  convenient  to  considier  his  liability  first  (l). 

(/)      Bowcher      v.       Noidatrom  pay  the  defioienoy,  and,  upon  his 

(1810),    1    Taunt.    568;    MoManus  failing  to  do  so,  he  was  attached. 

V.    Crickett   (1801),   1   East,   106.  (*)  Infra,  p.  109. 

{g)  Kent's  Comm.  vol.   3,  §  176.  (/)  Whether  by  the  civil  law  the 

As    to    the    respective    duties    of  shipowner  was  liable  for  a  collision 

master   and   pilot,    see   below,    p.  caused  by  the  fault  of  the  master 

238.  or   crew    seems    to    be  a   disputed 

(A)  See  below,  p.  170,  as  to  the  point.      Bynlcershoek,  Qusest.  Jur. 

statutes  limiting  owner's  liability.  CSv.  1.  4,  c.  23,  contends  that  he  is 

(i)  See  The  Triune  (1840),  3  not  liable:  ei  {magistro)  autem 
Hag.  114.  In  this  case  (de-  mandatum  non  est  aliorum  naves 
cided  under  53  Geo.  3,  c.  159),  dolo  vel  culpa  ohruere;  quod  si 
after  decree  condemning  the  owner  fecisset,  ipse,  quod  dedit  luat,  non 
(who  intervened  in  the  suit)  exeroitor ;  so  also  Bynk.  Observa- 
and  his  ship  and  freight,  the  tiones  Jur.  Rom.  1.  4,  c.  16.  On 
ship  was  sold,  and  the  "proceeds  the  other  hand,  Voet,  ad  Pandect, 
were  insufficient  to  pay  the  full  14, 1,  7,  makei  the  shipowner  liable: 
amount  of  damages  and  coats.  A  quod  si  deliquerit  {magister)  si 
monition  was  decreed  against  the  quidem  in  ipso  officio  cui  erat  pro- 
owner,  who  was  in  charge  of  the  positua,  dum  forte  datd  opera  vel 
ship  at  the  time  of  the  oollision,  to  culpa     atque     imprudentid    mani- 
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The  ship- 
owner ts 
liable,  not 
gud  owner, 
but  only  as 
employer  of 
the  actual 
wrong-doer. 


In  most  caees  the  owner  of  the  ship  is  the  employer  of 
those  on  board  and  in  charge  of  her,  and  is  liable  for  their 
negligent  acts.  •  So  generally  is  this  the  case  that  it  has  been 
held  that,  in  the  absence  of  proof  to  the  contrary,  those  in 
charge  of  a  ship  will  be  presumed  to  be  in  the  employment  of 
her  owners  (tci)  .  And  prima  facie  the  owners  are  the  persons 
so  described  upon  her  register.  But  the  register  is  not  con- 
clusive evidence  of  ownership ;  and  if  it  is  shown  either  that 
the  actual  owner  is  a  different  person  from'  the  registered 
owner,  or  that  the  registered  owner  is  not  the  employer  of 
the  person  causing  the  collision,  the  priesumption  as  to  the 
liability  of  the  registered  owner  is  rebutted. 

The  liability  for  damage  by  a  ship  does  not  attach  to  her 
owner  qua  ownsr.  It  is  only  as  m'aster  or  employer  of  the 
persons  whose  negligent  act  caused  the  damage  that  he  incurs 
any  liability.  "  The  owner  would  not  be  liable  merely 
because  he  was  owner,  or  without  showing  that  those  navi- 
gating the  vessel  were  his  servants"  (w).  In  the  Maritime 
Conventions  Act,  1911  (o),  it  is  enacted  that  "this  Act  shall 
apply  to  any  persons  other  than  the  owners  responsible  for 
the  fault  of  the  vessel  as  though  the  expressiion  '  owners ' 
included  such  persons  and  in  any  case  where  by  virtue  of  any 
cha^rter  or  demise  or  for  any  other  reason,  the  owners  are 
not  responsible  for  the  navigation  and  management  of  the' 
vessel,  this  Act  shall  be  read  as  though  for  references  to  the 
owners  there  were  substituted  references  to  the  charterers,  or 
other  persons  for  the  time  heing  so  responsible."  The  ex- 
pression "owners"  is  first  used  in  the  Act  in  sect.  2,  but  as 
the  section  quoted  does  no  more  than  declare  the  existing 
law  as  to  the  respective  liability  of  owners  and  others  respon- 


festd  in  navigium  alienum  impegit 
suum  ....  exercitares  ex  quasi 
delicto  teneri  constat^  Huberi 
Prsslect.  Jur.  CSv.  14, 1,  8;  3  Kent's 
Oonrai.  161 ;  to  the  same  effect.  Cf . 
also  'per  Ware,  J.,  The  Rebecca, 
Ware,  188;  The  Phebe,  ibid.  263, 
268.  The  exercitor  (the  person  for 
whose  benefit  the  ship  was  worked), 
and  not  the  dominus  (general 
owner),  was  generally  liable  for  the 
acts  of  the  master. 

(w)  See  Joyce  v.   Capel  (1840), 
8   C.    &   P.    370;    Hibbs   v.    Ross 


(1866),  L.  E.  1  Q.  B.  534,  and 
cases  there  cited;  Frazer  v.  Outh- 
bertson  (1881),  6  Q.  B.  D.  93,  98; 
Chasteauneuf  v.  Delange  (1882), 
7  App.  Oas.  127;  Smith  v.  Bailey, 
(1891)  2  Q.  B.  403. 

(«)  Per  Lord  CJairns,  C,  River 
Wear  Commissioners  v.  Adamson 
(1877),  2  App.  Oa.  743,  761;  and 
per  Lord  Blackbtum,  Simpson  v. 
Thompson  (1877),  3  App.  Ca^.  279, 
293;   Hibbs  v.  Ross,  ubi  supra. 

(»)  1  &  2  Geo.  5,  0.  57,8.  9  (4). 
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sible  for  tlie  navigation  of  vessels,  the  liabilities  imposed  by 
seot.  1  will  not  fall  differently  to  those  imposed  on  owners 
in  other  sections  of  the  Act. 

It  is  further  necessary,  in  order  to  fix  the  shipowner  with  ihe  act  oom- 
liability,  that  the  negligent  act  complained  of  was  an  act  of  must  be  an 
the  servant   acting  within  the  scope 'of   his  employment,  act  of  the 
In  the  ordinary  case  of  a  coUision  occurring  in  the  course  of  within  the 
the  employment  .of  the  ship  for  the  owner's  benefit  no  diffi-  em^foy^ment. 
culty  arises  .upon  this  point.     But  when  the  ship  is  employed 
in  a  manner  not  authorized  by  the  owner  the  question  arises 
whether  those  on  board  are  acting  within  the  scope  of  their 
employment  by  the  owner.     In  an  American  case  (p)  where 
the  defendant's  servants,  acting  as  volunteers,  in  shifting  a 
scow,  caused  her  to  damage  a  canal  boat,  it  was  held  that  the 
defendants  (AA"ho  were  dock  owners  coaling  a  steamer)  were 
not  liable. 

Where  a  master,  without  any  instructions  from'  his  owner  Salvage 

SGI'VICG 

as  to  towing  disabled  ships,  undertook  to  assist  a  disabled  ship 
into  port,  and  whilst  attempting  to  get  her  in  tow  negligently 
ran  into  and  injured  her,  it  was  contended  that  the  lowner 
was  not  Kable,  because  the  master  in  assisting  the  disabled 
ship  was  not  acting  within  the  scope  of  his  employment.  It 
was  held  that  he  \\-as  so  acting,  and  that  his  owner  was 
liable  (g). 

Wilful,  malicious,  or  criminal  acts  of  the  master  and  crew  Ownem  not 

.,.,  PI-  1  liable  for 

can  seldom  be  within  the  scope  of  their  employment  so  as  to  wilful,  ma- 
make  the  shipowner  liable.     Thus,  for  a  collision  caused  by  prim^'afaots 
the  master  and  crew  maliciously  driving  their  ship  against  of  their 
another,  the  owner  wiU  not  be  liable  (^r) .     So  where  those  on 
board  a  ship  wilfully  cut  another  ship  adrift,  and  the  latter 
suffered  damage  in  consequence,  it  was  held  that  the  owners 

(p)  Morrel    v.    Kheinfrank,     24  bus  Co.    (1862),   1   H.   &  C.   526; 

Fed.   Rep.   94.  Page   v.    Befries    (1865),    7   B.    & 

(q)  The  Thetis  (1868),  L.  E.  2  S.   137;    but  the  character  of  the 

A.  &  E.  365.  a^ots  in  the  carriage  cases  is  sub- 

(r)    The    Ih-uid    (1842),    1    W.  gtantially  different  from  that  in  the 

Rob.    391;    McManus    v.    CHokett  ship   oases.     In   Beard   v.   London 

(1801),     1     East,    406;     Croft    v.  General   Omnibus    Co.,     (1900)     2 

Alison   (1820),   4   B.   &   Aid.   590.  Q.   B.   530,   where    the    conductor 

In  The  Seine  (1859).  Sw.  411,  this  was  driving,   it  was  held  that  he 

defence    was    pleided.      Theie    is  was   not  about   hie    owners'   busi- 

some  difSoulty  in  re:'onciling  the-e  negs.     For  an  instance  of  a  wilful 

with    later    casej    (carriage    acoi-  attack  upon  another  ship  by  a  tug, 

dents):   Zimpus  v.   General  Omni-  see  L.  R.  (1866)  1  A.  &  B.  64. 


servants. 
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of  the  forni'er  were  not  liable  at  law,  and  that  their  ship  could 
not  be  sued  in  Admiralty  (s) . 

The  following  case  shows  that  the  decisions  in  these  oases 
depend  entirely  upon  the  wrongful  character  of  the  act,  and 
that  casting  adrift  a  craft  alongside  is  not  neoessfcily  always 
wrongful.  A  flat  alohgside  a  eteamship  for  coaling  purposes- 
was  holed  by  a  floating  log,  and  reasonably  expected  to  sink 
.  immediately.  The  mate  of  the  steamship,  for  the  safety  of 
his  own  vessel,  set  the  flat  adrift,  and  the  flat  drove  against  a 
ship  at  anchor.  The  steamiship  owners  were  held  in  America, 
not  to  be  liable  for  damage  to  the  anchored  ship  (t) . 

But  owners  are  liable  for  the  acts  of  their  servants  done  in 
the  course  of  th-eir  service  and  for  their  master's  benefit, 
though  no  express  command  or  privity  of  the  owner  h& 
proved  (u) .  And  owners  are  answerable  for  the  manner  in 
which  their  servants  navigate  their  ship,  though  the  wrongful 
act  of  the  servant  is  one  against  which  the  OTiTiers  have  given 
express  orders  (x) . 

Infringemient  of  the  regulations  is  a  misdemeanour,  and 

dattn'age  caused  thereby  is  deemed  to  have  been  caused  by  the- 

wilful  default  of  the  person  in  charge  of  the  deck  (y) .    But 

owners  are  not  relieved  from  liability  for  the  acts  of  their 

servants  in  such  cases  (z) ;  nor  are  they  tbe  less  liable  beciause 

the  negligence  of  their  servants  is  criminal,  and  amounts  to. 

mianslaughter  (a) . 

Owner's  lia-         Where  a  ship  is  being  worked  by  a  charterer  or  hirer,  who. 

the  ship  is       appoints  and  pays  the  officers  and  crew  under  a  charter-party 
under  charter. 

(»)  The  Ida  (1860),  Lush.. 6;  the  (1867),  L.  R.  2  Ex.  259,  265. 

ship  was  foreign,  and  the  o'oUision  (a:)  Limpus  v.    Zondon    General' 

was  in  a  foreign  river;  and  see  as  Omnibus   Co.    (1862),   1   H.   &  C. 

to  this  case,  jjer  Sir  R.  Phillimore,  526;    Setts    v.    De    Vitre    (1867), 

L.  R.   (1870)'  3  A.  &  E.  47.     Of.  L.  R.   3   Ch.   429. 

The  Dunlossit,    (1897)   App.   Oaa.  (j/)  M.   S.  Act,   1894   (67  &  58 

97;  Oampbell  y.  Pennsylvania  Rail.  Viot.  0.  60),  s.  419(2). 

Co.,  85  Fed.  Rep.  462;  The  Chick-  (z)  It  was  so  held  under  thepro- 

asaw,  41  Fed.  Rep.  627.     In  Wal-  visions  of  a  former  Act:  The  Seine- 

thamy.  Midgar  (1605'),M.ooie, 776,  (1860),     Swab.     411.      See     also 

the  Admiralty  Court  was  prohibited  Poulton    v.     Zondon    and    South 

where  it  proposed  to  exercise  juris-  Western  Bail.   Co.    (1867),  L.  R. 

diction  in  the  case  of  a  ship  whose  2  Q.  B.  534;  Grill  v.  General  Iron 

crew,   against  the  owners'   orders,  Soreio   Collier   Co.    (1866),  T,.   R. 

had  piratically  seiyed  another  ship.  3  C.  P.  476. 

(<)  The  Chickasaw,  41  Fed.  Rep.  (a)   See  The  Franaonia   (1877>> 

627.  2   P.    D.    8,   163;    Beg.   V.    Kej/n- 

(«)  See  per  Willes,  J.,  Barwick  (1877),  2  Ex.  D.   63. 
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or  agreeament  which  is  in  effect  a  demise  of  the  vessel,  the 
owner  is  not  liable  at  law  for  damiagie  she  may  do  while  in 
the  jposeesedon  of  the  charterer.  But  if  the  owner  remains  in 
poasesision,  either  by  himself  or  his  agents,  he  is  liable, 
though  JJie  ship  is  undeir  charter  to  another.  Where  a  ship 
was  chaorteired  for  six  months  at  20Z.  a  week  for  the  carriage 
of  passengers  and  goods  as  the  charterer  should  direct,  he 
paying  all  disbursements  and  the  wages  of  officers  and  crew, 
and  the  ownesrs  keeping  the  ship  in  repair,  it  was  held  that 
the  owners  were  liable  for  a  ooillision  caused  by  the  fault  of 
those  lon  board  (6'). 

In  Daly  ell  v.  Tyrer{c),  H.,  the  lessee  of  a  ferry,  hired 
a  tug  with  her  miaster  and  crew  to  assist  in  working  the  ferry 
for  a  day.  A  person  who  had  oontcacted  with  H.  for  a 
season  ticket  was  injured,  whilst  on  board  the  tug,  by  the 
negligence  of  her  crew,  who  were  the  owners'  servants.  It 
was  held  that  he  oould  recover  against  the  owners,  and  thai 
his  right  against  them  for  the  negligence  of  their  crew  was 
independent  of  his  right  against  H.  upon  the  contract. 

It  has  been  doubted  whether  the  owners  of  a  ship  which  is 
majined  by  *  master  and  crew  who  are  the  owners'  servants, 
but  who  by  the  charter-party  are  bound  to  obey  the  orders  of 
a  third  person  who  is  not  the  owners'  servant,  are  liable  at 
law  for  damage  done  by  the  ship  while  acting  under  the 
immediate  orders  of  such  third  person.  Upon  principle  it  is 
difficult  to  see  why  the  owners,  by  placing  their  servants 
under  the  control  and  orders  of  a  third  peirson,  should  escape 
liability  for  their  wrongful  acts.  And  in  Fletcher  v.  Brad- 
^lickid)  Sir  J.  Mansfield  held  the  owners  liable  in  such  a 
case. 

But  where  a  vessel  was  one  of  a  fleet  of  transports  engaged 
in  the  service  of  the  Government  upon  an  expedition  of  war, 

(6)  Fenton    v.     Dublin     Steam  The  decision  went  partly  upon  the 

Packet  Co.    (1839),  8  Ad.   &  BU.  ground  that  the  duty  of  the  officer 

835.     The  decision  went  upon  the  did   not   extend   to   seeing   to   the 

words   of    the    charter-party;    but  working  of  the  ship.     The  ofBoer 

it  was  proved  that  the  owners  had  was  in  the  service  of  the  Govem- 

appointed  and  had  power  to  dismis  ment,    who    were    the    charterers, 

the  crew  and  oificers.  The  case  was,  however,  cited  with- 

'     (c)  (1858),  BU.  Bl.  &  Ell.  899.  out   comment   by    Sir    J.    Hannen 

{d)   (1806),  2  Bos.  &  P.  N.  E.  in  The  Tasmania  (1888),  13  P.  D. 

182.     This  case  is.  not  Eaii-.factory.  UO,  117. 


M. 
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Owner  can 
recover  over 
against  actual 
wrong-doer. 


Owner  not 
liable  for  the 
negligence  of 
one  to  whom 
the  nhip  is 
demised. 


it  was  held  by  Cockburn,  C.  J.,  that  it  was  an  incident  to 
such  an  employment  that  all  the  vessels  should  obey  the 
orders  of  those  in  command  of  the  expedition;  and  that  if 
one  of  them  damaged  another  of  the  fleet,  whilst  acting  in 
strict  obedienoe  to  such  orders,  her  owners  would  not  be 
liable  (e). 

When  a  harbour  corporation  chartered  a  tug  to  tow  ships 
to  their  dock,  it  was  held  that  they  were  liable  for  its  default 
whilst  doing  "corporation  work"  (/). 

Where  a  Thamies  bargee  was  lent  by  her  owner  to  a  pei-son, 
who  navigated  her  with  his  own  mien,  it  was  considered 
clear  by  Bisst,  J.,  that  the  owners  were  not  liable  for  damage 
done  by  her  (gr). 

The  shipownera,  or  employers  of  the  master  or  actual 
wrong-doer,  by  whose  fault  a  oollision  occurs,  can  recover 
against  him  any  damages  which  they  have  been  compelled 
to  pay,  or  any  loss  which  they  have  suffered  by  his 
negligence  (h) . 

It  has  never  been  held  that  the  duty  to  use  due  care  and 
skill  which  is  incumbent  upon  every  person  in  the  oonduot 
of  that  which,  if  mdsoonducited  (i),  may  be  harmful  to  others, 
attaches  to  a  shipowner  whose  ship  is  being  navigated  by  a 
person  who  pays  the  owner  for  the  use  of  her,  but  navigates 
her  himself  or  by  his  servants  (it) .  On  the  contrary,  it  seems 
clear  that  in  such  a  case  the  shipowner  is  under  no  such  duty, 
though  his  ship  is  chartered  or  hired  for  the  purpose  of 
navigation,  and  is  in  the  course  of  employm'Snt  for  the 
owner's  benefit.  The  duty  above  referred  to  attaches  only  to 
those  who  have  the  actual  conduct  of  the  ship  and  to  their 
employers;  if  it  attached  to  the  owner  qua,  owner,  it  is  clear 


(e)  Hodgjcinson  v.  Fernie  (1857), 
2  O.  B.  N.  S.  415.  This  statement 
of  the  law  was  approved  by  the 
Court. 

(/)  The  Matata,  (1898)-  App.  (Sas. 
513;  of.  cases  quoted  note  (x),  p. 
8i,  infra. 

{g)  Scott  V.  Scott  (1817),  2 
Stark.  438;  but  it  seems  that  in 
Admiralty  she  would  be  tubject  to 
arrest. 

(A)  Green  v.  New  River  Co. 
a792),  4  T.  E.  589;  Bleifiitt  v. 
Mill   (1810),   13   Bast,   13. 

(i)  As  to  this  duty,  see  ppr  Han- 


man,  C.  J.,  Mayor  of  Colchester  v. 
BrooTce  (1845),  T  Q.  B.  339,  377; 
per  Lord  Stowell  in  .The  Dundee 
(1823),  1  Hag.  Ad.  120;  p-jr  Lord 
Blackburn  in  The  Vooriva':ris  and 
The  Khedive  (1881),  7  App,  Gas. 
795,  812;  and  River  Wear  Com- 
missioners V.  Adamson  (1877),  2 
App.  Oas.  743,  767. 

(ft)  But  the  principle  has  been 
adopted  in  the  Harbours,  Docks, 
and  Piers  Act,  1847,  mentioned  in 
the  next  paragraph  of  the  text,  and 
in  some  local  Docks  Acts. 
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that  he  could  not  free  himself  from  it  by  contract  (l) ;  but, 

as  stated   above,   mere  ownsirship   creates  no   liability  fox 

damage  done  by  the  ship  (m) . 

By  the  Harbours,  Docks,  and  Piers  Act,  1847  (10  Viot.  Owner  liable 

c.  27),  s.  74,  the  ownier  of  a  ship  whioh  damages  the  harbour,  damag"to  ""^ 

dock,  pier,  quays,  or  works  is  amswerable  to  the  undertakers  ^^^'^  *=•.  ty 
„  /^  ~  persons  other 

for   the.  damage   done   by   such   ship,    or   by   any  person  than  his 

employed  about  her.     This  statutory  liability  is  larger  than  *®""°*'- 

the  common  law  liability  of  the  shipowner;    for  it  exists 

whether  the  actual  wrong-doer  is  his  servant  or  not.     The 

ship  herself  is  also  liable  in  Admiralty,  and  a  maritime  lien 

is,  it  seem^,  created  by  the  statute  for  the  amount  of  the 

damage  (n) .     It  has  been  held  that,  notwithstanding  the 

words  of  the  statute,  the  shipowner  is  not  liable  for  injury  to 

a  pier  by  his  ship  in  case  of  violent  temipiest  or  act  of  God  (o) . 

And  the  statute  provides  (sect.  74)  that  the  shipowner  shall 

not  be  liable  where  the  damage  was  caused  entirely  by  the 

fault  of  a  compulsory  pilot  in  chaxge  of  his  ship,  but  from 

January  1st,  1918,  the  benefit  of  this  exception  ceased,  for 

by  sect.  15  of  the  Pilotage  Act,  1913  (p),  an  owner  of  a 

vessel  jn  charge  of  a  compulsory  pilot  is  from  that  date 

answerable  for  any  loss  or  damiage  caused  by  the  vessel  or 

by  the  fault  of  the  navigation  of  the  vessel  in  the  same 

mianner  as  he  would  be  if  pilotage  were  not  compulsory. 

The  liability  for  damage  done  by  a  ship  springing,  as  we  Liability  of 

have  seen,  not  from  ownership,  but  from  the  rule  of  law  by  than°ownerr- 

which  a  man  is  liable  for  the  wrongful  acts  of  his  agent 

acting  within  the  scope  of  his  employment,  it  is  evident 

that,  on  the  one  hand,  an  owner  may  be  liable,  though  the 

relation  of  master  and  servant  does  not  exist  between  him  and 

the  person  who  does  the  mischief,  and,  on  the  other  hand, 

that  the  principal  or  employer  of  the  wrong-doer  will  be 

liable,  whether  he  is  also  owner  of  the  ship  or  not.     A 

ship  worked  by  a  partnership  is  an  instance  of  the  latter  case,  of  partners ; 

(T)  Mole   V.  Sittingbourne  Rail.  (n)  See    The    Merle    (1874),    2 

Co.    (1860),  6  H.   &  N.   488;   per  Asp.  M.  O.  402. 

liOrd  Blackburn,  Dalton  \.  Angus  (o)  Sivef    Wear   Commissioners 

(18S0),    6    App.    Oas.    740,    820;  v.  Adamson  (1877),  2  App.   Cas. 

^oit-er  V.  Peo^e  (1876),  1  Q.  B.  D.  743,    overruling    T/iS    Merle,    ubi 

321  •    Hughes   v.    Peroival    (1882),  supra,  a,rA  Dennis  w.Tovell  (ISTb), 

S  App.  Oas.  443.  L.  R.  8  Q.  B.  10. 

(m)  Supra,  p.  79.  (p)  2  &  3  Geo.  5,  c.   31. 

i  6(2). 
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Each  member  of  the  partnership  is  liable  for  the  negligent 
acts  of  the  other  partners,  and  foir  the  acts  of  agents  of  the 
partnership  done  in  the  course  of  the  business  of  the  partner- 
ship.. In  this  case,  unless  the  partner  sued  is  an  owner  of 
the  ship,  it  seems  that  his  liability  is  unlimited  (q). 
'  In  Steel  v.  Lester  (r)  the  actual  owner,  who  was  also 
registered  as  managing  owner  (s),  had  agreed  with  the 
skipper  that  the  vessel  should  be  worked  entirely  by  him,  the 
owner  having  no  control  over  her,  the  crew  to  be  engaged 
and  the  voyages  to  be  determined  at  the  absolute  discretion 
of  the  skipper.  The  owner  was  to  receive  one- third  of  the 
net  profits  earned  by  the  ship.  It  was  held  that,  whether 
the  skipper  was  the  owner's, servant,  or  his  partner  (t)  in  the 
adventure,  navigating  ship  for  the  joint  benefit  of  himself 
and  the  owner,  the  owner's  liability  for  the  collision  was  the 
same, 
of  charterer.  Where  the  -peorson  whose  negligence  causes  the  collision 
is  the  servant  or  agent  of  a  charteiier  of  the  ship,  the  liability 
for  danHages  faUs  on  the  charterer.  But,  except  in  the  rare 
case  of  an  actual  demise  of  the  ship,  it  eeidom  happens  that 
the  officers  and  c»ew  are  in  the  employment  of  the  dharterer 
and  not  of  the  owner.  When  a  ship  is  demised  to  a  charterer, 
the  charterer  takes  the  benefit  of  'tlie  statute  limiting  ship- 
owners' liability  (m)  . 

A  person  who  contracts  with  a  shipowner  for  the  usie  of 
his  ship,  with  her  officers  and  crew,  for  a  specified,  time  or 
purpose,  does  not  thereby  becomte  liable  for  the  negligence  of 
those  on  board  her.  Thus,  where  harbour  commissioners 
contracted  with  a  tug-owner  that  his  tug  should,  tow  vessels 
into  the  harbour  at  a  specified  price,  it  was  held  that  they 
were  not  EaMe  for  the  negligence'of  the  crew  of  the  tug(a;). 
As  between  charterer  and  owner,  the  former  may  be  liable 

# 

(j')  See  infra,  p.  179.  also  The  Phebe,   Ware's   Reports, 

(0   (1876),  3  C.  P.  D.  121.  2*3. 

(«)  Under  38  &  39  Vict.  c.  88.  («)  See  infra,  p.  179. 

(f)  As  to  Buoh  an  agreement  not  (a)    Cuthbertaon      v.       Parsons 

constituting  a  partner^ip,  see  Bur-  (1852),  12  O.  B.  304.    And  see  the 

nard  v.   Aaron   (1853),   31   L.   J.  observations  of.  Tenterden,   0.   J., 

C.  E.  334.     In  Webster  v.  Sisha-  in   Laugher   v.    Pointer    (1826),   6 

roon,  64,  Fed.    Bep.    143,   a    very  B.   &   C.   547,   cited  by  Butt,   J., 

similar  American  case,  it  was  held  in  The  Quickstep  (1890),  15  P.  D. 

that  the  ship  was  liable  j«  rem,  but  196,    200;     sed    ep.    Th-e    Eatata, 

not  the  owner   in  personam.     See  (1898)  App.  Cas.  513. 
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for  damage  to  the  ship  by  the  negligeoioe  of  those  on  board, 
whether  they  are  his  servants  or  not,  by  reason  of  the  obliga- 
tion arising  out  of  the  contract  to  return  the  ship  in  the 
condition  in  which  he  received  her,  wear  and  tear  and 
accidents  excepted  {y). 

Thus  far  we  have  considered  the  liability  at  common  law  of  Liability  of, 
the  actual  wrong-doer  and  of  persons  answerable  for  his  acts.  Admiralty 
The  injured  person,  we  have  seen,  has  at  common  law  no  lien 
upon  the  wrong-doing  ship,  but  only  a  right  of  action  against 
the  person  in  fault,  and,  if  he  was  the  servant  or  agent  of 
another,  against .  his  employer  (2) .  We  now  proceed  to 
discuss  the  liability  in  Admiralty  of  the  ship  by  the  negligent 
navigation  of  which  the  damage  was  occasioned.  In  dealing 
with  this  branch  of  the  subject  it  is  almost  impossible  to 
avoid  personifying  the  ship  and  speaking  of  her  as  the  actual 
wrong-doer.  The  habit  is  in  some  respects  convenient  and  is 
inveterate,  and  it  would  be  useless  to  struggle  against  it. 
But  it  must  not  be  forgotten  that  in  speaking  of  a  ship  as  a 
wrong-doer  or  "in  fault"  for  a  collision,  we  are  using  a 
figure  of  speech  which  is  apt  to  be  misleading  (a) .  There 
are,  indoed,  to  be  found  in  the  books  cases  which  give  some 
oountemanoe  to  the  doctrinie  that  in  Admiralty  the  ship  is  the 
real  defendant;  that  the  ship  is  sued,  because  it  is  she  that 
has  done  the  wrong,  and  she  that  pays  the  recompense.  But 
it  is  submitted  that  this  view  of  the  liability  of  the  ship  in 
Admiralty  is  not  well  founded,  and  that  at  the  present  day  it 
would  not  be  followed.  It  probably  would  never  have  been 
put  forward  but  for  the  loose  language  frequently  used  with 
reference  to  negligence  in  the  oonduot  of  ships,  which 
attributes,  the  negligence  not  to  the  persons  who  navig'ate, 
but  to  the  ships  themselves.  The  process  of  Admiralty 
Courts  against  the  ship  seems  clearly  to  have  originated,  not 

(j/)  See  Coupe  Co.   v.  Maddick,  on    board    ship  A.  in    driving  an- 

(1891)  2  Q.  B.  D.  413.  other,  B.,  to  alter    heir    course,  so 

(z)  See    per    Lord     Blackburn,  as  to  strike  and  injure  a  third  ship, 

River     Wear      Commissioners     v.  O.     C.  sued  A.,  and  in  the  judg- 

Adamson  (1876),  2  App.  Cas.  743,  ment  the  action  is  thus  described:-— 

7g8_  "The  suit  is  not  brought  against 

(a)  The  judgment  in  The  Sisters^  the  actual  wrongdoer,    but    it    is 

1  P.  D.  117,  is  an  instance  of  the  brought  against  the   vessel  which 

confusion  arising  from  the  practice  caused  the  actual  wrongdoer  to  do 

of  personifying  tlie  ship.     A  colli-  the  wrong." 
sion  occurred  by  the  fault  of  those 
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in  any  such  idea  as  that  involved  in  the  law  of  deodand  (b) 
or  in  the  noxal  action  of  the  civil  law,  but  simply  as  a  rteady 
and  effectual  means  of  compelling  the  wrong-doer  to  appear 
and  defend  the  action,  or  to  make  recompenee  (o) . 

Some  countenance  is  lent  to  the  doctrine  that  the  ship  is 
liable  without  regard  to  her  ownership  by  cases  {d)  in  which 
the  shipowner  has,  by  seizure  and  sale  of  his  vessel  in 
Admiralty,  been  held  liable  in  damages  for  a  collision  caused 
by  the  fault  neither' of  himself  nor  of  his  servants,  but  of 
persons  in  charge  of  his  ship  who  were  not  his  servants. 
Some  of  these  cases  have  been  reversed  on  appeal;  but  there 
is  at  least  one  (e)  modern  decision  of  the  Court  of  Admiralty 
giving  effect,  at  the  expense  of  the  innocent  owner,  to  the 
principle  that  it  is  the  ship  that  does  the  wrong.  Whatever 
ground  there  may  be  for  the  opinion  that  by  the  maxitime 
law  it  was  the  ship  that  did  the  wrong  (/),  and  the  ship  that 
paid  the  recompenee,  the  principles  of  the  common  law  have 
so  far  prevailed  in  Admiralty  in  this  country,  that  it  is  at 
least  doubtful  whether  at  the  present  day,  notwithstanding 
the  case  above  iQentioried,  damages  could  be  recovered  in 
Admiralty  against  an  innocent  shipowner,  where  his  liability, 
depended  only  upon  the  supposed  principle  of  the  maritime 
law  which  fixes  the  fault  upon  the  ship. 

Upon  this  subject  the  language  of  Selwyn,  L.  J.,  in  The 
Halley  may  here  be  quoted.  "  In  cases  like  the  present, 
where  damages  are  claimed  for  tortious  collisions,  a  chattel, 

(6)  In  Holmes'  Common  Law,  .  and  the  judgment  of  Gorell  Barnes, 
pj)'.    26   aeg.,   and    an    article,   10       J.,  in  The  Sipon  City,  (1897)  P. 


aerican  Law  Eeview    (p.   432),  226,  240. 

the  writer  suggests    a  connection  (<^)     The    Ticonderoffa     (1837), 

between  the  liability  of  the  ship  Swab.  215;  The  Lemmgton  (1874), 

in  AdmiralW  and  the  law  of  deo-  2  Asp.  H.  C  475,  and  cases  infra, 

dand;   and  he  refers  to  the  noxce  pp.   97   seq.     The  opposite   views 

deditia  of  the  Eoman  law  as  em-  as  to  the  position  of  tiie  owner  of 

bodying    the    same   idea.     For   a  a   ship   proceeded   against   in   the 

ounous  case  upon  the  law  of  deo-  Admiralty  Court  will  be  founfl.  dis- 

dand  in  connection  with  collision,  cussed  in   The   Mullingar   (1872), 

see  Meg.  v.  PohVart  (1841),  1  Q.  B.  26  L.  T.  326,  and  The  Parlement 

818,  where  it  was  held  that  the  jury  Beige   (1880),  5   P.   D.   197,  217; 

have   no   power    to   levy    deodand  The  Longford  (1889),  14  P.  D.  34. 

where   the     collision   is     by  fault  (e)    Tlie   Zemmgton    (1874),    2 

amounting  to  manslaughter,  though  Asp.    M.    O.    475.      See   this   and 

they   have   where    there     is    mere  other  cases  below,  pp.   99  seq. 

negligence:  Law  Magazine,  vol.  3,  (/)  Cf.  Ancn.,  1  Keb.  44,  where   ' 

P'.  188.  the  "  misdemeanour    of    boat  "  is 

(c)  See  per   Dr.    Lushington  in  spoken  of.     Cf.  Hopton  o.  a  pink, 

The  Mellona  (1847),  3  W.  Bob.  16;  Seld.  Ser.  Adm.  ii.  79. 
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such  as  a  ship  or  carriage,  may  be,  and  frequently  is,  spoken 
of  as  the  wrong-doer;  but  it  is  obvious  that  although  redreae 
may  be  soni'etimes  obtained  by  'means  of  the  seizure  and  saie 
of  the  ship  or  carriage,  the  chattel  itself  is  only  the  instru- 
ment by  the  improper  use  of  which  the  injury  is  inflicted  by 
the  real  wrong-doer  "  (^) . 

Again,  in  The  Parlement  Beige  (h),  Brett,  L.  J.,  deliver- 
ing the  judgment  of  the  Court  of  Appeal,  said: — "  In  a  claim 
miade  in  resp'ect  of  a  collision  the  property  is  not  treated  as 
the  delinquent  per  se.  Though  the  ship  has  been  in  collision 
and  has  caused  injury  by  reason,  of  the  negligence  or  want  of 
skill  of  those  in  charge  of  her,  yet  she  cannot  be  miade  the 
means  of  compensation  if  those  in  charge  of  her  were  not  the 
servants  of  her  then  owner,  as  if  she  was  in  charge  of  a 
compulsory  pilot.  This  is  conclusive  to  show  that  the 
Kability  to  compensate  must  be  fixed  not'  merely  on  the 
property,  but  also  on  the  owner  through  the  property." 

From  the  expireesions  used  in  these  judgments,  it  would 
appear  that  the  liabiKty  of  the  ship  in  Admiralty,  and  of  the 
owner  at  common  law,  should  always  be  concurrent.  And 
in  The  Druid  (i).  Dr.  Lushington  said,  that  the  liability  of 
the  ship  and  the  responsibility  of  the  owner  were  convertible 
terms.  But  unless  we  are  to  understand  "owner"  to  mean 
pro  hoc  vice  owner,  or  in  some  sense  other  than  that  of  general 
owner,  the  dictum  of  Dr.  Lushington  is  not  consistent  with 
subsequent  cases.  It  is  clear  that  the  ship  may  be  liable  in 
Admiralty  where  no  damages  could  be  recovered  at  law 
against  the  general  owner  (fc) . 

Before  discussing  further  the  cases  in  which  the  ship,  as  Maritime  lien 
distinguished  from  her  owners,  is  liable  for  collision,  it  will  i°s'^nat™r^" 
be  convenient  to  consider  the  nature  of  the  liability  of  the 
ship  in  Admiralty.  This  liability  exisits  in  the  form  of  a 
lien  or  charge  upon  the  ship,  which  arises  in  consequence 
of  the  collision  in  favour  of  the  injured  party.  As  a 
general  rule,  where  a  ship  in  the  course  of  her  employment 

(a)  Per  Selwyn,  L.   J.,  in  The  mining  who  is  "  the  actual  wiong- 

Sallev  (1868),  L.  E.  2  P.  C.  193,  doer." 

201.     And   see   The  M.    Moxluim  (A)  (1880),  5  P.  D.   197,  218. 

(1876),  1  P.  D.  107,  111;  Simpson  '  (i)  (1842),  1   W.   Rob.   391. 

V.  Thompson  (1877),  3  App.  Cas.  (k')  Infra,  pp.    97   seq. 
279,  as  to  the  necessity  of  deter- 
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for  the  owner's  benefit,  by  the  fault  of  those  in  charge, 
strikes  or  causes  injury  to  (I)  another  ship,  a  charge  for  the 
amount  of  the  loss  attaiches  to  her  in  favour  of  the  sufferer. 
This  charge  or  privilege,  called  a  maritime  lien,  is  enforced 
against  the  ship  by  an  action  in  r&m  in  Admiralty.  But 
considerable  doubt  has  been  oast  by  historical  research  upon 
the  theory  that  the  maritime  Kien  is  the  foundation  of  the 
right  to  arrest  in  aa  action  in  rem  in  Admiralty.  "  The 
ordinary  mode  of-  oommancing  the  suit  was  by  arrest  either 
of  the  person  of  the  defandant  or  of  his  goods.  Arrest  of 
goods  Wias  quite  as  frequent  as  arrest  of  the  ship;  and  it  seems 
to  have  been  immaterial  what  the  goods  were,  so  long  as  tbey 
were  the  goods  of  the  defendant,  and  were  within  the 
Admiral's  jurisdiction  at  the  time  of  the  arrest.  .  .  . 
Scarcely  a  trace  app©ars  of  the  miodism  doctrine  of  arrest 
being  foimded  upon  a  maritime  lien;  the  fact  that  goods 
and  ships  that  had  no  connection  with  the  cause  of  action, 
except  as  belonging  to  the  defendant,  were  subject  to  arrest, 
points  to  the  oonclusion  that  arrest  was  mere  procedure,  and 
that  its  only  object  was  to  obtain  security  that  judgment 
should  be  satisfied"  (w). 

The  proceedings  in  an  action  in  rem  commence  with  a  writ 
of  sum'mons  addressed  to  the  owners  and  persons  interested 
in  the  ship;  this,  unless  tbe  defendants  have  by  themselves 
or  their  solicitors  undartakein  to  give  bail,  which  is  the  usual 
course,  is  followed  by  axrest  (n)  of  the  ship  by  the  m'arshal  of 
the  Court.     Thereupon  tbe  ship,  with  her  gear  and  tackle, 


(I)  See  infra, .-p.  91.  See  Black  Book,  Bolls'  series,  Vol. 

(m)  Select  Pleas  in  the  Court  of  IV.   pp.   475   seq.     These  Regula- 

Adiniralty,  published  by  the  Selden  fcions  are  referred  to  by  Mr.*  Justice 

Society,  vol.  1,  p.  Ixxi.,  quoted  In  Story  in  De  Lovio  v.  Boit,  2  G-iUl. 

The  Diipleix,  (}.912')'B.  8,1Z.    See  398,  aa  authority  for  the  extent  and 

also  note  {o)  infra.  character    of    Admiralty    jurisdic- 

(«)  The  V  alentinian  Regulations,  tion.  Arrest  of  a  defendant's  pro- 
issued  ciroiter  A.D.  1336 — 1343,  for  perty  or  person,  to  compel  him  to 
the  guidance,  of  the  Courts  of  the  appear,  licet  in  jure  civili  melltem 
Sea  at  Valencia,  contain  provisions  habet  fundamentwm,  •  was  a  prao- 
as  to  the  execution  of  the  sentence  tice  which  formerly  extensively 
of  the  Court  by  arrest  and  sale  of  prevailed  on  the  continent  of 
the  moveable  property  of  the  de-  Europe:  Huberi  Positiones  juris, 
fendant,  inpludijig  his  ships.  These  ii.  4;  Hub.  Prseleotiones  jur.  civ., 
provisions  are  in  some  respects  simi-  vol.  2,  88  seq.;  and  see  Maine's 
tar  to  the  existing  process  of  the  Early  History  of  Institutions,  pp. 
Admiralty;  but  there  is  no  trace  in  261  seq. 
them  of  a  lien  existing  beforearrest. 
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■and  the  freight  due,  hecome  security  to  the  plaintiff  for  his 
damages  and  costs  (o) . 

The  privilege  or  right  of  the  injured  party  against  the  ship 
is  inchoate  from  the  moment  of  collision  (p),  and  is  carried 
into  effect  by  proceedings  in  the  Admiralty  Division  of  the 
High  Court  or  other  Court  having  Admiralty  jurisdiction. 
It  is  not  limited  to  the  owner's  interest  in  the  ship  (q) ;  nor 
is  it  displaced  by  a  sale  to  a  bond  fide  purchaser  without 
notice  (r),  by  the  owner's  death  (s),  or  bankruptcy  (t),  or,  if 
the  ship  is  owned  by  a  company,  by  a  winding-up  order 
^against  the  company  (u),  or  by  a  sale  under  the  order  of 
.a  foreign  Court  in  which  the  proceedings  are  not  in  rem  {x) . 
The  lien  is  not  barred  by,  or  in  analo'gy  to,  the  Statute  of 
Limitations  («/) .  The  injured  party  must,  however,  take 
proceedings  to  enforce  his  right  within  two  years  from  the 
■date  when  the  damage  or  loss  or  injury  was  caused,  but  the 


(o)  Subject  to  the  marshal's 
■charges:  The  Europa  (1864),  Br.  & 
L.  89,  210.  The  nature  of  proceed- 
ings im  rem  is  fully  discussed  in  the 
following  oases:  The  Bold  Buc- 
cleuoh  (1851),  7  Moo.  P.  C.  267; 
The  Aline  (1840),  1  W.  Rob.  Ill; 
The  Mellona  (1849),  3  W.  Rob. 
16;  The  Nym-ph  (1857),  Swab.  Ad. 
86;  The  Farlement  Beige  (1880), 
5  P.  D.  197;  The  Orient  (1871), 
li.  R.  3  P.  O.  696;  The  Two  Mllms 
(1878),  L.  E.  4  P.  O.  161;  The 
Heinrich  Bjorn  (1886),  10  P.  D. 
44,  at  pp.  53,  54;  The  OelUt 
<1888),  13  P.  D.  82;,  The  Ripon 
City,  (1887)  P.  226;  Taylor  v. 
Garryl,  20  How.  583.  It  is  doubt- 
ful whether  the  doctrine  that  colli- 
sion gives  rise  to  a  lien  is  older 
than  The  Bold,  Buocleuch.  In  no 
■earlier  case  is  the  doctrine  explicitly 
stated.  In  Brown's  Admiralty- 
Law,  vol.  2,  p.  143,  it  is  stated 
that  "  the  torts  of  the  master  cannot 
be  supposed  to  hypothecate  the  ship, 
nor  in  my  humble  judgment,  in 
strictness  of  speech  to  produce  any 
lien  on  it";  even'  for  salvage  the 
writer  thought  that  there  is  no 
lien:  ibid.  p.  .52.  From  Gierke's 
Praxis,  tit.  24,  28,  it  appears  that 
arrest  of  the  defendant's  ship  (or 
•other  goods)  was  an  alternative  to 
'arrest  of  the  defendant's  person, 
and  was  merely  a  means  of .  com- 
pelling appearance.  The  early 
records  of  the  Court  show  that  it 


was  not  always  the  ship  that  did 
the  damage  that  was  arrested;  any 
ship  or  goods  belonging  to  her 
owner  were  equally  liable  to  arrest; 
and  also,  as  it  seems,  cargo  on 
board  the  ship  arrested.  See  next 
page,  note  (/). 

(jo)  The  Bold  Buccleuch  (1851), 
7  Moo.  P.  C.  267. 

(_q)  See  per  Lord  Watson,  The 
Dunlossit,  (1897)  App.  Oas.  97, 
106;  The  Two  Ellens  (1872),  L.  R. 
4  P.  0.  161. 

(>•)  The  Bold  Buocleuch  (1851), 
7  Moo.  P.  C.  267;  The  Nymph 
(1857),  Swab.  86;  The  Mellona 
(1847),  2  W.  Rob.  16. 

(s)  See  Phillips  v.  Homfray 
(1883),  24  Oh.  I>.  439,  and  oases 
there  cited,  as  to  an  action  at  law 
in  this  case. 

(<)  The  Young  Mechanic,  2  Cur- 
tis, 404   (Amer.   case). 

\u)  In  re  Australian  Direct 
Steam  Navigation  Co.  (1875), 
L.  R.  20  Bq.  325;  In  re  Rio 
Grande  do  Sul  '  Steamship  Co . 
(1877),  5  Oh.  -D.  282;  The  Cella 
(1888),  13  P.  D.   82. 

QiK)  The  Charles  Amelia  (1867), 
L.  E.  2  A.  &  E.  330. 

(y)  The  Kong  Magnus,  (1891) 
P.  223.  In  America,  fditer;  The 
Amhoy,  36  Fed.  Rep.  926;  and  see 
The  Alaska,  33  Fed.  Rep.  107; 
WithcofsTey  v.  Wier,  32  Fed.  Rep. 
301;  Soull  V.  Raymond,  18  Fed. 
Rep.  547. 
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Court  may  extend  the  time,  if  satiefied  tiiere  has  not  been 
any  reasonable  opportunity  of  arresting  the  vessel  within 
two   years  (z) .      The   Bold  Bv/ccleuch,   which   is    the   first 
reported  case  in  which  the  damage  lien  was  declared,  though 
often  questioned,  hae  never  been  expressly  dissented  from, 
and  has  recently  been  approved  by  the  House  of  Lords.  The, 
Admiralty  law  of  Scotland  was,  in  the  same  case,  declared  to 
be  the  same  as  that  of  England  upon  the  quesition  of  the 
damage  lien  (a) . 
To  what  the         The  lien  attaches  to  the  hull  of  the  ship,  and  also  to  her 
tackle,  apparel,  and  furniture.  Thus  her  sails  and  rigging  (b), 
and  her  equipment  for  a  fishing  voyage  (c),  have  been  held 
subject  to  it'.    But  it  does  not  attach  to  the  wearing  apparel 
of  passengers  on  board  her  {d) .     The  lien  exists  after  the 
ship  has  been  wrecked  and  broken  in  pieces,  and  it  may  be 
•  enforced  against  the  fragments  (e) . 
Cargo  may  be       Cajgo  on  board  the  ship  arrested  forms  no  part  of-  the  res- 
compel  pay-     to  whicli  the  lien  attaches  (/);  but  it  is  subject  to  arrest  in 
ment  of  order  to  compel  the  payment  into  Court  of  freight  due  to  the 

shipowner  {g) ;  and  if  part  has  been  discharged,  the  remainder 
will  be  released  only  upon  paymient  of  the  whole  of  the 
freight  (Ji)-,  and  when  the  ship  is  ordered  to  be  sold,  the 
Court  will  order  the  marshal  to  retain  the  cargo  as  security 
for  the  freight  and  charges,  and,  if  no  application  be  made, 
to  sell  such  part  as  may  be  necessary  to  pay  them  (i) .    Such 

(«)  Maritime    Conventions    Act,  50   (a  case  of  life  salvage). 

1911   (1  &  2  Geo.  5,  c.  57),  a.  8.  (/)  There  is  some  evidence  that 

Taking  out  a  writ  in  rem  will  pre-  formerly  cargo  in  the  wrong-doing 

vent  the  period  of  limitation  from  f  ship  wa^  liable   equally  with    the 

running.      The   writ    can   be   re-  ship.      See    Vognel    c.    Tomlinson 

newed    by   leave    being    obtained  '{VlZi),  Marsd.  Ad.  Cas.  314;  and 

under  R.   S.   C.  Ord.  VIII.   r.   1,  Bynkershoek,  Qusest.  Jur.  Priv.  1.. 

and   held    in    readiness     to   serve,  iv.  o.  20. 

whenever  the  vessel  comei  within  (^)    The    Victor    (1860),    Lush, 

the  jurisdiction.  72;    The  Leo   (1860),,  Lush.   444; 

(a)  The  Sunlossit,  (1897)    App.  Nixon  v.   Roberts   (1860),   1   J.   & 

Cas.    97.  H.    739.      As   to   arrest   of   cargo 

(6)    The    'Alexander    (1811),    1  where  no  freight  is  due,  see  The- 

Dods.   278.               '  Flora  (1866),  L.  E.  1  A.  &  E.  45. 

(e)  The  BmvJee  (1823),  1  Hag.  Art.  736  of  the  German  Commer- 

Ad.  109.  eial   Code  provides     for  arrest  of 

(d)  The    William    III.    (1871),  cargo   for   the   same  purpose. 

L.  E.   3  A.  &  E.  487.  (A)  The  Roeolif  (1868),  L.  E. 

(e)  The     Neptme     (1822),     1       2  A.  &  E'.  363. 

Hagg.    227,    238    (where   the   lien  (i)    The    Geitysburg    (1886),    5 

was   for   wage;) ;    The   Bold   Bu<'-  Asp.  M.  0.  347.     In  that  ca;e  the- 

cleueh  (1851),  7  Moo.  P.  C.  267.  cargo  ve,a3  ordered  to  be  kept  for 

Dist.  The  Annie  (1887),  12  P.  D.  fourteen  days  before  sale. 
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freight  is  part  of  the  res,  although  the  cargo  in  respect  of 
which  it  is  payable  was  not  on  board  at  the  time  of  the 
collision,  if  the  vessel  arrested  was  in  fact  then  engaged  in 
earning  it.  Thus,  where  a  ship  was  in  collision  on  her  out- 
ward voyage  with  a  cargo  on  board  for  the  owner's  benefit,  it 
was  held  that  the  cargo  which  she  was  then  under  charter  to 
bring  home  from  the  foreign  port  was  liable  to  arrest  (Ic) . 
But  where  the  freight  has  been  paid,  and  the  ship  was  sub- 
sequently, and  before  arreet,  sold,  it  was  held  that  the  new 
owner  was  not  liable  beyond  the  value  of  the  ship  (Z) . 

There  has  been  much  discussion  as  to  whether  the  damage  in  what  cases 
lien  attaches  where  the  Admiralty  Court  has  jurisdiction  only 
by  statute;  whether  in  a  particular  case  tliie  right  to  proceed 
against  a  ship  in  rem  under  the  Admiralty  Court  Act,  1840 
(3  &  4  Vict.  c.  65),  or  under  the  Admiralty  Court  Act,  1861 
(24  Vict.  c.  10),  involves  a  maritime  lien.  It  is  oleai-  that 
where  no  action  lies  injem  (to)  there  can  be  no  lien.  But 
there  may  be  a  proceeding  in  rem  where  no  lien  exists;  as  in 
the  ca^e  of  an  owner  or  consignee  of  cargo  carried  into  an 
EngUsh  or  Welsh  port  suing  the  ship  for  damage  to  the 
goods  or  for  breach  of  contract  (re)  or  other  proceedings 
against  the  ship  authorized  by  one  of  the  above  statutes  (o) , 

Whether  or  no  the  lien  attaches  to  a  ship  that,  without 
being  in  collision  herself,  by  her  negligent  navigation  causes 
a  coILision  between  two  other  ships  (p),  has  not  been  ex- 
pressly decided..  So,  with  regard  to  collisions  within  the 
body  of  a  county,  since  the  High  Court  t>f  Admiralty  had  no 
jurisdiction  in  snch  oases,  it  has  been  doubted  whether  the 
damage  lien  attached,  after  the  extension  of  the  Admiralty 

(A)   The   Orpheus   (1872),  L.  E.  P.   O.   161   (mortgage). 

3  A    &  E    508.  (o)  The  Pieve  Superiore  (1874), 

(l)   The  Mellona    (1849),   3   W.  L.  E.  5  P.  O.  482.    In.  The  Patria 

Eob.   16,   25.  (1871),  L.  E.  3  A.  &  B.  436,  459, 

(»j)  B.ff.,  for  loss  of  life:   The  Sir  E.  Phillimore  appears  to  have 

Vera   Cruz,   (1906)    10  App.   Cas.  assumed    that    there    was    a    lien. 

69;  for  cargo  lost  in  a  collision  for  Sed  qu. 

which  the  carrying  ship  was  alone  (jj)  As  in  The  Sisters  (1876),  1 

in  fault:   The   Vietoria   (1887),  12  P.    D.    117;    The    Port    Viotoria, 

P.   D.    105.     Proceedings  for  loss  (1902)    P.    25;     and    other    cases 

of  life  can  now  be  brought  w /-em  .■  supra,    p.     18.      In    America    the 

Maritime  Conventions  Act,  1911  (1  lien  has  been  held  to  arise  in  the 

&  2  Geo.  5,  c.  57),  s.  6.  case  of  a  tug  by  whose  fault  her 

(«)  TKe  Heinrioh  JBforn  (1886),  tow  was  forced  into  collision  with 

11    App.    Cas.    276    (necessarifes) ;  a,  thiiiahiTp:  The  John  e.  Stevens, 

The  Two  Miens  (1872),  L.  E.  4  170  U.  S.  Hep.  113. 


^^  LIABILITY. 

jurisdiction  to  these  localities  by  statute.  It  was  pointed 
out  by  Mellish,  L.  J.,  in  The  Two  ElUns  {q),  that  there  are 
strong  groundfi  for  holding  that,  since  collision  gave  a 
maritime  lien  when  it  occurred  upon  the  high  sea,  it  was 
intended  by  the  Acts  which  extended  the  jurisdiction  that 
collision  should  also  give  a  lien  when  it  occurred  within  a 
county.  In  a  case  where  the  collision  was  within  the  body 
of  a  county  between  the  ship  and  the  Liverpiool  landing- 
stage,  Gorell  Barnes,  J . ,  held  that  'the  lien  attached  {r) . 
Probably,  therefore,  it  attaches  in  all  damage  cases  (s), 
whether  the  jurisidiction  is  that  of  the  old  High  Court  of 
Admiralty  or  statutory.  That  collision  between  ships  is  not 
a  neceiseary  condition  of  the  lien  follows  from  The  Veritas 
(mpra)  and  The  Zeta  {t) .  In  the  latter  case  the  damage 
was  to  a  ship  by  collision  with  a  pier  head;  and  it  was  con- 
tended that  the  case  would  not  have  been  within  the  juris- 
diction of  the  Admiralty  before,  its  extension  by  statute  in 
1840.  Lord  Herechell,  C,  says:  "I  cannot  regard  it  as 
established  that  in  the  year  1840  its  jurisdiction  {i.e.  of  the 
High  Court  of  Admiralty)  in  the  case  of  damage  received 
by  a  ship  was  limited  to  damage  received  by  collision  with 
another  vessel.  I  can  find  no  ground,  either  in  principle  or 
authority,  for  such  a  limitation."  Conversely,  damage  done- 
by  a  ship  to  objects  other  than  ships  may  be  sued  for  in 
Admiralty  in  rem{u),  and  will,  it  is  conceived,  give  rise  to 
a  m'aritime  lien  (a;) . 

(?)  (1872),  L.  E.  4  P.  0.  161,  by  a  ship.    See  The  Sarah  (1862), 

167;   and  per  Lord  Halsbury,  0.,  LuBh.  549. 

in  The  Sara  (1888),  14  App.  Oas.  («)  In  The  Swift,  (1901)  P.  168, 

209,  216.      Of.    The   Zeta,    (1893)  the  damage  was  to  an  oyster  bed; 

App.   Oas.  468.  in  The   Veritas,   ubi  supra,    to    a 

(r)  The  Veritas,  (1901)  P.  304.  landing-stage;   in  The  Clara  Kil- 

The  learned  judge  doubted  whether  lam  (1870),  L.  B.  3  A.  &  E.  161, 

it  was  necessary  to  decide  the  point;  and  The  ilzar;  19  Ltfwer  Oanada 

but     it     appears    to     have    been  Jurist,  197,  to  a  telegraph  cable; 

material;  and  there  is  an   express  in  The  Exoelsior  (1867),  L.  R.  2 

decision  "if  it  be  material":  ibid.  A.  &  B.  268,  to  a  breaJtwater ;  in 

p.  314.  The    Albert    Edward    (1876),    44 

(s)  Including   oases    where    the  L.     J.     Ad.     49,     to     a    mooring 

wrong-doing  ship  is  not  herself  in  dolphin;  in  The  Chase,  Stuart's  V. 

collision.      The    Dunlossit,    (1897)  Ad.   Rep.   361,  to  a  wharf.     The 

App.  Oas.  97,  does  not  contradict  records    of    the    High    Oourt    of 

this.  Admiralty    show    that    suits    have 

(i)  (1893)  App.  Oas.  468.      See  been  entertained  for  ooUisious  with 

this  case  considered  in  The  Nor-  a    wear,     a    house,     a    -wh&iit    ^ 

mandy,   (1904)   P.   187.     The  gist  bridge,  and  a  dredger:  Selden,  Ser. 


of  the  matter  seems  to  be  tort  done 


(»)  The  Veritas,  (1901)  P.  304. 


DAMAGE  LIEN.  ^'^ 

There  is  a  question  whether,  in  the  case  of  a  collision  in  a 
county  between  two  non-seagoing  lighters,  there  can  be  a 
damage  lien  (y) . 

The  liability  created  by  the  Harbour,  Docks  and  Piers  injury  to  pier 
Clauses  Act,  1847  (10  &  11  Vict.  c.  27),  upon  a  ship  that  ^^^^^^"""^ 
injures  a  pier  or  harbour  works  involves  a  maritime  lien  (z). 

If  a  foreign  ship  injures  a  British  ship,  or  property  of  a  Foreign  ship 
British  subject,  in  any  part  of  the  world,  she  may  be  detained  injury  to 
if  found  within  three  miles  of  the  shore  of  the  United  King-  ^"tish  ship, 
dom  (a) .     A  ship  which  had  been  so  detained  was,  after  an 
absolute  appearance  by  her  owners  in  Admiralty,  held  liable 
in  rem  for  injury  to  a  barge  within  the  body  of  a  county  (6). 

A  Iplaintiff  who  obtains  judgment  in  a  damage  action  is  Priority  of 
entitled  to  enforce  his  lien,  to  the  exclusion  of  another  damage 
claimant  who  institutes  his  action  after  judgment  even  on  the 
same  day  (c) .  And  the  damage  lien  takes  precedence  of 
charges  upon  the  ship  strising  out  of  contract,  such  as  mort- 
gages (d)  and  bottomry  bonds,  whether  prior  or  subsequent 
to  the  collision  in  date  (e),  liens  for  wages,  whether  earned 
before  or  after  the  collision  (/),  liens  for  pilotage  (gr),  salvage 

Admiralty,  ii.   p.   Ixxxii.     In  the  (1877),  2  App.   Oas.   743. 

United  States  the  Admiralty  juris-  (a)  57  &  58  Vict.   c.  60,  s.  688. 

diction  appears  to  be  more  limited  (6)    The    Bilbao    (1860),    Lush, 

than  it  now   is  in  England.      In  149. 

The    Blachheath,    196   U.    S.    361,  (e)  The  Saracen  (1847),  6  Moo. 

the  Supreme  Court  held  that  there  P.  C.  56;  The  Uesdemona  (1857), 

was    jurisdiction    to    entertain    an  Swab.  158;  and  see  The  MarMand 

action  for  damage  by  a  ship  to  a  (1871),   L.    R.    3    A.    &   E.    340; 

beacon  which  was   surrounded  by  The    Alne    Holme    (first    action) 

the    sea    though     affixed    to     the  (1881),  4  Asp.  M.   O.  593. 

ground,  for  the  reason  that  this  was  (<f)    See   The    Cfiieftain    (1864), 

in  its  nature  a  maritime  cause  of  Br.  &  Lush.'  104,  111;  The  Muby, 

action.    'Bxs.t  in.  ih.e  Cleveland  R.  E.  (18985  P.  52,  as  to  the  mortgagee's 

T.  Steamship  Co.,  208  U.  S.  316,  position. 

the  Supreme  Court  explained  that  (e)  The  Aline  (1840),  1  W.  Rob. 

the  above  case  must  not  be  taken  111.     It  has  been  held  in  Amerifia 

toi  extend  the  jurisdiction  beyond  that   the   damage  lien   takes   pre- 

the  facts  of  that  case,, and  that  the  cedence  of  the  lien  for  necessaries 

rurisdiotion     did     not    extend    to  supplied  prior  to  the  collision :  The 

damage  to  structures   attached  to  John  Q.  Stevens,  170  U.   S.  Rep. 

the  shore,  such  as  a  pier,  in  other  113. 

words,    this    was    not   a   maritime  (/)  The  Benares   (1850),  7  Not. 

action     %ee,  tiSso  The  Voughheepsie,  of  Gas.  Suppl.  p.  50;   The  Unda 

162  Fed    Eep.  494.  Flor  (1857),  Swab.  309;  The  Duna 

M  See  Furkisv.  Flower  (ISli),  (1861),    5    L.    T.    217;    The   Min 

LB     9   Q.   B.    114;    Hverard  v.  (1883),    8    P.    D.    39,    129;    The 

Kendall  (1870),  L.  R.  5  C.  P.  248.  Chimcera,  cited  8  P.   D.  46,   131, 

fz)    The   Merle.  (1874),   2   Asp.  in   all   which   eases,   however,   the 

M.   C.   402.     This  case  was  over-  ship  was  foreign. 

ruied  upon  another  point  by  Mver  {g')  The  Benares,  supra.^     Quisre, 

Wear    Commissipne.s   v.    Adamson  whether  any  such  lien  exists. 
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liens  attaching  before  the  collision  (h),  and  probably  the 
possessory  lien  of  a  shipwright  for  repairs  (i).  But  it  ranks 
after  the  claim  of  a  bondholder  who,  after  the  collision  and 
before  arrest,  without  notice  of  the  damage  lien,  advances 
upon  bottomry  money  which  is  afterwards  expended  in  repairs 
— so  far,  at  least,  as  such  claim  relates  to  the  increased,  value 
of  the  ship  by  reason  of  such  repairs  (k) ;  and  it  probably 
ranks  after  a  salvage  lien  attaching  after  the  coUisipn  (I) . 

Where  several  claimants  for  damages  in  several  actions 
in  rem  in  respect  of  the  same  collision  obtain  successive  judg- 
ments against  the  ship,  their  respective  liens  are  enforceable 
against  the  ship  in  the  order  of  the  judgments  (to).  A 
plaintiff  who  institutes  his  action  after  another  has  been  in- 
stituted, but  before  judgment,  is  entitled  to  damages  rateably 
with  the  plaintiff  in  the  earlier  action  (n) . 

In  the  case  of  a  ship  owned  by  a  company  in  liquidation 
the  damage  lien  will  be  enforced  in  priority  to  the  claims  of 
the  general  creditors.  If  all  parties  are  before  the  Court,  an 
order  will  be  made  in  the  liquidation  for  the  payment  of  the 
amount  of  the  lien.  But  if  parties  interested  in  the  ship,  as 
mortgagees  in  possession,  are  not  before  the  Court  and  cannot 
be  brought  before  it,  leave  must  be  obtained  in  the  winding- 
up  to  proceed  in  Admiralty.  An  arrest  of  the  ship  by  the 
Admiralty  Court  after  a  winding-up  order  has  been  made 
is  void,  unless  leave  to  proceed  in  Admiralty  has  been 
obtained  in  the  winding-up  (o). 


(A)  The  Veritas,  (1901)  P.  304. 

(i)  Preoedeuoe  is  given  to  a  sal- 
v^e  lien  over  the  shipwright's 
lien:  The  Gusiaf  (I860),  Lush. 
506;  The  Tergeste,.  (1903)  P.  26; 
but  see  The  Alme  (1840),  1  W. 
Rob.  111.  The  shipwright's  lien  is 
not  determined  by  arrest  of  the 
ship  in  a  necessaries  action:  The 
Acaoia  (1881),  4  Asp.,  M.  C.  254; 
and  takes  precedence  of  wages 
earned  after  the  ship  is  in  a  ship- 
wright's possession  for  repair:  The, 
Tergeste,  eupra. 

(k)  The  Aline  (1840),  1  W.  Rob. 
111.  As  to  the  ground  of  this 
decision,  see  per  Parke,  B.,  in  The 
Bold  Buocleuoh  (1851),  7  Moo. 
P.  C.  267,  285.  And  see  The  St. 
Olaf  (1867),  L._  R.  2  A.  ,&  E.  360, 
as  to  repairs  without  consent  after 
arrest. 


(0  See  The  Selir^a  (1842),  2  Not. 
of  das.  18;  Cargo  ex  Galam  (1864), 
Br.  &  Lush.  167;  Att.-Gen.  v. 
Norstedt   (1816),   3   Price,   97. 

(m)  The  Saracen  (1847),  6  Moo. 
P.  C.  56.  As  to  a  stay  of  pro- 
ceedings in  such  a  case  to  enable 
the  defendant  to  limit  liability,  gee 
The  Alne  Holme  (first  action) 
(1881),  4  Asp.  M.  O.  593.  See 
The  Union  (1860),  Lush.  128,  as 
to  this  being  a  lesc  fori. 

(«)  TheiClara  (1854),  Swab.  1. 

(o)  In  re  Australian  Direct 
Steam  Navigation  Co.  (1873),  L.  R. 
20  Eq.  ,325 ;  In  re  Mio  Grande  do 
Sul  Steamship  Co.  (1877),  5  Ch. 
D.  282.  See  also  In  re  Traders' 
North,  Staffordshire  Carrying  Co. 
(1875),  L.  R.  19  Eq.  60,  as  to  the 
right,  after  wiuc(i,ngrup  order,  to 
sell  a  barge  for   tolls   due  before 


DAMAGE  LIEN:    BAIL.  96 

In  Ireland  an  injunction  to  restrain  an  Admiralty  action 
in  rem  was  refused  by  a  Court  of  Bankruptcy,  except  upon 
payment  into  Court  of  the  amount  of  the  claim  and  an 
findertaking  being  given  as  to  costs  (p) . 

A  ship  will  be  relmsed  after  arrest  upon  money  being  paid  Bail  takes 
into  Court  or  bail  being  given  to  an  amount  sufficient  to  ai^ested*'^'^ 
satisfy  the  plaintiff's  claim  or  equal  to  the  defendant's 
liability  (g) .  In  such  a  case  the  money  in  Court,  or  the 
amount  of  the  bail,  takes  the  place  of  the  ship,  as  a  security 
for  what  may  be  recovered  in  the  action,  and,  if  the  bail  is 
sufficient,  the  ship  herself  is  free  (r) .  It  has  been  held  that, 
where  the  amount  for  which  bail  was  given  was  insufficient 
to  provide  for  damages  and  costs,  the  ship  may  be  re-arrested 
to  satisfy  the  damages  (s)  or  costs  (<).  When  the  owner 
appears  in  an  action  in  rem,  judgment  goes  against  the  owner 
personally,  and  is  'not  limited  to  the  value  of  the  arrested 
ship  (m).  Where  bail  is  given  in  an  amount  beyond  the 
owner's  statutory  liability,  the  sum  recoverable  is,  neverthe- 
less, limited  to  the  statutory  amount  (x) .  Where  excessive 
bail  is  required  the  amount  will  be  moderated  upon  an  appli- 
cation to  the  Court  (y),  and  in  recent  years  the  additional 
expense  of  procuring  excessive  bail  has  been  ordered  to  be 
paid  by  the  party  requiring  it  (z) . 

Where  after  judgment  in  a  damage  action,  in  which  bail  Insufficient 
for  an  insufficient   amount   had  been  given   and  the  ship  remedy" 
released,  judgment  was  given  against  the  same  ship  in  an  against 

T)FO  C  ccUn 

-winding-up;  and  see  also  as  to  en-  lowed  in   The   Gemma,    (1899)   P.   °*  ship, 

forcing  a  necessaries  lien  in  case  2S5. 

of  bankruptcy,  Halliday  -v.  Harris  {i)  The  Freedom  (1870),  L.  R. 

<1874),  L.  E.   9  O.   P.  668.  3  A.  &  E.  495;  and  see  The  Flora 

(p)  In  re  T.  C.  (1877),  Jr.  Rep.  (1866),  L.  E.  1  A.  &  E.  45. 

11   Bq;    ISl.     And   see   The  John  (u)   The  Bupleix,   (1912)   P.   8; 

and  Mary  (1857),  Swab'.  471.  following  The  Hictaior,  (1892)  P. 

(?)  As  to  the  practice  touching  304;   The  Gemma,   (1899)   P.  285. 

bail,  see  Williams  and  Bruce,  Ad.  (a;)    The    Sudhesse    de    Brabant 

Pr.  3rd  ed.  pp.  291  seq.  (1866),  Swab.  264;   The  Chieftain 

(r)   As  to  security  to  answer  a  (1864),*Br.   &  L.   104;   The  Staf- 

counterclaim  where  the  defendant's  fordshire   (1872),   L.    E.   4   P.    C. 

ship  is  not  arrested,  see  The  Alne  194. 

Solme    (second   action)    (1881),   4  (y)  Owen  v.  The  Providence,  Ad. 

Asp.   M.   C.   591;    24  Vict.   c.   10,  Ot.    1766;   Marsden's   Ad.   Ca.   13. 

g    34  See  also  The  Chieftain  (1864),' Br. 

'  (s)  The  Dictator.  (1892)  P.  304,  &    L.     104;     The    Victor    (186«), 

where  the  following  cases  were  con-  Lush.   72. 

aidered:  The  Kalamazoo  (1851),  15  (z)    The    Princens    Marie    Jose 

Jur.    885;    The    Volant    (1842),    1  (1913),   12   Asp.   M.   C.   360.     As 

W.    Rob.    383;    The    Temiscouata  to   commission  on  procuring   bail, 

(1844),  2  Sp.  208;  The  FaVk,  infra,  see  infra,  Chapter  AlII. 
p.  96  (ff).     The  Dictator  was  fol- 
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action  for  necessaries,  and  the  ship  was  sold  in  the  necessaries; 
action  and  the  money  paid  into  Court,  it  was  held  that  the 
plaintiffs  in  the  damage  action  could  not  be  paid  out  of  the 
proceeds  of  the  sale  of  the  ship  to  the  prejudice  of  the 
claimants  in  the  neoesearies  action  (a). 

The  assignee  of  a  right  to  proceed  in  rem  for  repairs  is 
entitled  to  enforce  his  right  against  the  ship,  notwithstanding 
a  composition  deed  executed  by  the  assignor  after  the  arrest 
of  the  ship;  and  although  at  the  date  of  the  assignment  the 
ship  was  not  under  arrest,  and  the  right  of  the  assignor  was- 
inchoate  only  (6).  It  seems  that  the  right  of  an  assignee  of 
a  lien  for  damage  would  be  the  same. 

The  lien  for  damage  which  attaches  at  the  instant  of 
collision  (c)  adheres  to  the  ship  until  it  is  discharged  by 
being  satisfied,  by  laches  (d)  or  in  any  other  way  in  which 
by  law  it  may  be  discharged  (e) .  It  seems  that  it  may  be 
enforced  after  the  death  or  bankruptcy  of  the  wrong-doer, 
or  of  the  person  liable  at  law  for  the  acts  of  the  wrong-doer,, 
and  formerly,  in  the  absence  of  laches,  it  was  not  barred  by 
the  Statute  of  Limitations  or  by  lapse  of  time  (/) ;  but  now 
by  the  Maritime  Conventions  Act,  1911  (gf),  no  action  is 
maintainable  to  enforce  a  lien  in  respect  of  any  damage  or 
loss  to  another  vessel,  her  cargo  or  freight,  or  any  property 
on  board  her,  or  damages  for  loss  of  life  or  personal  injury,, 
unless  proceedings  are  commenced  within  two  years  from 
the  date  when  the  damage,  loss,  or  injury  was  caused. 

Prom  the  above  statement  as  to  the  nature  of  the  mari- 


(a)  The  Fal/c  (1881),  4  Asp. 
M.  O.  592. 

(6)  The  TVasp  (1866),  L.  E.  1 
A.  &  B.  367.  The  priuoiple  of 
this  decision  does  not  appear  to 
be  affected  by  The  Seinrioh  Bjorn 
(1884),  11  App.  Cbs.  270.  As  to 
assignment  of  the  lien,  see  The 
Merle  (1874),  2  Asp.  M.  O.  402; 
The  Bew  Eagle  (1846),^  4  Not.  of 
Cas.  426;  The  Janet  Wilson  (1857), 
Swab.  261;  The  Louisa  (1848),  6 
Not.  of  Cas.  531. 

(o)  The  Bold  Buccleueh  (1851), 
7  JVToo:  P.  C.  267;  The  Mary  Ann 
(1866),  L.  R.  1  A.  &  E.  8,  11. 

((?)  See  per  Mellish,  L:  J.,  The 
Two  Miens  (1872),  L.  R.  4  P.  O. 
161,   169. 

(e)  It  ia  discharged  by  sale  of 
the  res  under  process  of  the  Court; 


The  Sardeen  (1847),  2  W.  Rob,. 
451 ;  by  payment  and  acceptance' 
of  the  amount  of  the  claim:  The 
WilUani  Money  (1827),  2  Hag. 
136.  As  to  whether  acceptance  of 
bail,  where  the  amount  of  bail'  is 
insufficient  to  recompense  the  suf- 
ferer, discharges  the  lien,  The 
Kalamazoo  (1851),  15  Jur.  885,  and 
The  Dictator,  (1892)  P.  304,  seem 
in  conflict.  The  Dictator  was  ap- 
proved in  The  Gemma,  (1899)  P. 
286. 

(/)  See  per  Me'.lish,  L.  J.  (1873), 
L.  R.  4  P.  C.  170;  The  Kong 
Magnus,  (1891)  P.  223;  7  Asp. 
M.   O.   64. 

(y)  1  &  2  Geo.  5,  c.  57,  s.  8. 
The  time  may  be  extended  by  the 
Court:   ibid. 


SHIP  LIABLE  WHEN  OWNER  NOT  LIABLE,  ^7 

time  lien  for  damages,  it  will  be  seen  that  proceedings 
against  the  ship  in  Admiralty  provide  the  sufferer  by 
collision  with  a  remedy  in  many  cases  where  he  would  other- 
wise be  without  redress;  as  where  the  owners  of  the  wrong- 
doing ship  are  resident  abroad,  dead,  or  bankrupt,  or  for 
other  reasons  cannot  be  sued  personally. 

The  question  referred  to  above,  namely,  whether  the  ship  Whether  the 
may  be  liable  in  proceedings  in  rem  where  the  collision  is  not  i^'blewL^ 
caused  by  the  fault  of  the  owner  or  his  agents,  and  where,  the  owner  is 
consequently,  he  could  not  be  made  liable  at  law,  has  arisen 
in  several  cases.     In  The  Druid  (h),  Dr.'  Lushington  said, 
that  the  liability  of   the  ship  and  the  responsibility  of  the 
owner  were  convertible  terms.      And  in  some  later  cases 
the  liability  of  the  ship  and  the  responsibility  of  the  owners 
have  been  spoken  of  by  the  Privy  Council  as  if  they  were 
always  concurrent  (i).    In  a  case  before  the  Court  of  Appeal 
it  was  expressly  said  that  "  the  liability  to  compensate  must 
be  fixed  not  merely  on  the  property  but  on  the  owner  through 
the  property"  (k).     On  the  other  hand  there  are  decisions 
in  Admiralty  holding  the  ship  liable  where  the  owner  could 
not  be  sued  at  law  (l) . 

Thus  where  a  yacht  was  placed  by  her  owners  in  the  Ship  in  hands 
hands  of  an  agent  for  sale,  and  whilst  in  his  possession,  gJe.^™ 
and  owing  to  his  negligence  in  not  striking  her  top  gear, 
she  drove  from  her  moorings  and  injured  another  ship,  it 
was  held  that  the  yacht  was  liable.  The  proceedings  being 
in  rem,  Dr.  Lushington  said  that  the  common  law  doctrine  as 
to  the  non-liability  of   her  owner  for  the  negligence  of  an 

(A)  (1842),  1  W.  Bob.  391.     It  ment  Beige  (1880),  5  P.   D.   197, 

appears      from      The      Tasmania  218. 

(1888),   13   P.    D.    110,    116,   that  (0  Besides  the  cases  mentioned 

in  the  opiniom  of  Sir  J.  Hannen,  below,    it    was    so     held   in    The 

by     "owners"     Dr.     Lushington  Neptune    the    Second     (1811),     1 

meant  to  include  charterers.  Dods.  Ad.  467;  and  The  Girolamo 

(i)    The   Diana,   Stuart   v.   Ise-  (1833),    3    Hag.    Ad.    169,    where 

monger  (1841),  4  Moo.  P.  O.  11,  the  vessel  was  condemned  for  the 

19-    The    Amalia    (1863),    1    Moo.  fault  of  a  compulsory  pilot.  These 

P.'C.  N.  S.  471,  484;  The  Halley  decisions   were,   however,   not   fol- 

(1868)    ii    E.    2  P.   O.   193;   The  lowed  in  subsequent  cases:  see  The 

Orient   (1810),  3  P.   C:  696,  703;  Protector   (1840),  1  W.   Eob.   45; 

The  M    Moxham  (1876),  1  P.   D.  The    Maria,    ibid.    96.      Of.    Th^ 

107  Longford    (1889),    14    P.    D.    34; 

(A)  Per  Brett,  L.  J.,  The  Parle-  The  Rvpon   City,   (1897)   P.   226, 

M.  7 
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independent  contractor  had  no  application  (m) .    At  common 
law  the  owner  would  not  be  liable  in  such  a  case  («). 

In  The  Dunlossit  (o)  the  crew  of  a  ship  moored  between 
two  others,  for  their  own  safety  and  to  escape  probable 
damage  in  bad  weather,  cut  the  moorings  of  a  ship  alongside 
in  order  to  escape  to  sea.  It  was  held  by  the  House  of  Lords 
that,  assuming  the  act  to  be  wrongful,  the  ship  was  nbt 
thereby  subjected  to  a  maritime  lien.  So  in  The  Utopia  (p) 
the  Privy  Council  held  that  a  sunken  wreck,  which  by  the 
fault  of  the  harbour  authority,  and  not  of  her  owners,  was 
unlit,  and  damaged  a  vessel  that  struck  on  it,  was  not  subject 
to  a  maritime  lien  or  liable  in  rem.  Referring  tothe  opinion 
of  Lord  Watson  as  to  the  character  of  the  damage  lien 
expressed  in  The  Castlegat^  (q),  Sir  P.  Jeune,  delivering 
the  judgment  of  the  Privy  Council,  said(r):  "The  founda- 
tion of  the  lien  is  the  negligence  of  the  owners  or  their 
servants  at  the  time  of  the  collision,  and  if  that  be  not  proved, 
no  lien  comes  into  existence,  and  the  ship  is  no  more  liable 
than  any  other  property  which  the  owners  at  the  time  of 
the  collision  may  have  possessed." 
Ships  under  Where  a  vessel  was  chartered  to  the  French  Government, 

and  whilst  in  tow  of  a  eteatmBhip,  which  the  charterers  ordered 
her  to  employ,  by  the  fault  of  the  steamship,  went  foul  of  a 
,  third  vessel,  Dr.  Luahingtpn  held  that,  the  proceedings  being 
in  r&m,  the  maritime  lien  for  damage  attached,  notwithstand- 
ing any  prior  contract  between  the  owner  and  a  third  party. 
"It  is  impossible,"  he  said,  "that  because  a  person  has 
I  entered  into  a  voluntary  contract  by  which  he  is  finallj'-  led 
into  mischief,  that  that  can  Relieve  him  from  making' good 
the  mischief  which  he  has  done."  And  he  said  that  this  was 
the  case  though  the  ship-  has  been  demised  by  the  owner 
to  another  who  has  the  appointment  of  the  master  and 
crew  (s) . 

(m)    The   jRuhy    Qusen    (1860),  766;  Eglington  v.  yorman  (1877), 

Lush.    266;     The    Orient    (1870),  46  L.    J.   Ex.   557    (overruled  on 

L.   R.   3  E.   C.  696;    followed  in  ajiother    point    hv    Tfi-e     Crystal, 

Baker  v.  Power,  U  Fed.  Eep.  483,  (1894)  App.  Oas.'sOS). 

where  a   ship   under   repair   on  a  (o)  (ISO'?)  App.  Oas.  97. 

shipwright's  slip  broke  away  and  (pj  (1883)  App.  Oas.  492. 

injured  another  afloat.  (q)  (1893)  App.  Oas.  38,  52. 

(»)   See    per    Lord    Blackburn,  (r)  (1893)  App.  Oas.  499. 

JRiver     Wear      Commissioners     v.  ,      (s)     The     Tifonderoga     (1857), 

Adamsoii  (1876),  2  App.  Oas.  743,  Swab.  Ad.  215.    "There  is  nothing 
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The  case  here  anticipated  by  Dr.  Lushington  afterwards 
came  before  Sir  E.  Phillimore,  and  was  decided  in  aooordanoe 
with  the  above  opinion  of  Dr.  Lushington.  In  The  Leming- 
ton  (t)  the  vessel  was  chartered  by  her  owners  to  a  person  . 
upon  terms  by  which  the  charterer  had  the  sole  and  absoldte 
management  of  her  and  the  appointment  of  her  crew.  The 
charterer  was  to  pay  all  expenses  connected  with  the  ship, 
and  her  owners  were  to  receive  one-fifth  of  her  gross  earnings. 
It  was  held  that  the  ship  was  liable  in  proceedings  in  rem:' 
Sir  R.  Phillimore  said:  — 

"  A  vessel  placed  by  its  real  owners  wholly  in  the  control 

.  of  charterers  or  hirers,  and  employed  by  the  latter  for  the 
lawful  purposes  of  the  hiring,  is  held  by  the  charterers  as  pro 
hdc  vice  owners.  Damage  wrongfully  done  by  the  res  while 
in  posseeeion  of  the  charterers  is  therefore  damage  done  by  the 
owners  or  their  servants,  although  those  owners  may  be  only 
temporary.  Veseels  suffering  damage  from  a  chartered  ship 
are  entitled,  prima  facie,  to  a  maritime  lien  upon  that  ship, 

.  and  look  to  the  res  as  a  security  to  the  restitution.    I  cannot 

.  see  how  the  owners  of  the  res  can  take  away  that  security  by 
having  temporarily  transferred  the  possession  to  third  parties. 
A  maritime  lien  attaches  to  a  ship  for  damage  done  through 
the  negligence  of  those  in  charge  of  her,  in  whosesoevei* 
possesfiion  she  may  be,  if  that  damage  is  inflicted  by  her 
whilst  in  the  course  of  her  ordinary  and  lawful  employment, 
authorized  by  her  owners.     Whether  the  damage  is  done 

•  through  the  default  of  the  servants  of  tlie  actual  owners,  or 
of  the  servants  of  the  chartered  ovsmers,  the  res  is  equally 
reeponeible,  provided  that  the  servant  making  default  is  not 
acting  unlawfully  or  out  of  the  scope  of  his  authority"  (u). 

in   this   judgment   which   leads   to  situation  of  The  Lemingttm,  supra, 

the  conclusion  that  Dr.   Lushing-  is  held  to  be,  entitled  to  owner's 

ton  intended   to   retract  what  he  salvage  reward:  The  Scout  (1871), 

said   in   The   Druid:"   per   Sir   J.  L.  E,.  3  A.  &  E.  512  j  but  the  actual 

Hannen,  The  Tasmania  (1888),  13  owner  is  entitled  to  owner's  salvage 

,  P.  D.  110,  117.     See  also  a  dictum  where,  notwithstanding  the  charter, 

of  Dr.  Lushington  in  The  Mellona,  the    ship    remains    in     his   or   his 

3  W.  Bob.  16,  21,  as  to  the  liability  agent's     possession:     The     Collier 

'  of  the  ship  without  regard  to  the     .  (186«),  L.  E.  1  A.  &  E.  83;  The 

question   whether    the   owners,    at  Waterloo    (1817),    2    Dods.    Adm. 

the  da,te   of  the   arre3t,   were   the  433.     In   France  it  seems  that  a 

owners  at  the  date  of  the  collision.  ship  in  the  position  of  The  Lem- 

{ty  (1874),  2  Asp.  M.  C.  475.  ington  is  liable  to  the  sufferer  by 

(«)  The  chaxtereir  of  a  ship  in  the  collision  as  "guarantie  speciale": 

7(2)  ■  ■    •  ....  .., 
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The  liability  of  the  owner  in  this  case  has  been  compared 
to  that  of  the  holder  of  a  bottomry  bond  executed  before  a 
collision  for  which  the  ship  is  in  fault.  In  suoh  a  case  the 
damage  lien  takes  precedence  of  the  bottomry  lien.  The 
bondholder  ie,  "so  to  speak,  a  part  owner  in  intereet  at  the 
date  of  the  oollision,  and  the  ship  in  which  he  and  others  ate 
intereeted  is  liable  to  its  value  at  that  date  (of  the  oollision) 
M'ithout  reference  to  his  claim"  (x). 
The  Tasmania.  The  liability  of  the  ship,  as  distinguished  from  that  of 
the  owner,  was  discussed  in  The  Tasmania  (y) .  The  con- 
clusion arrived  at  in  that  case  by  Sir  James  Hannen  was, 
■  that  the  damiage  lien  is  not  absolute;  that  it  does  not  arise 
upon  the  mere  fact  of  oollision  through  the  negligence  of 
those  on  board;  that  it  arises  only  where  "the  navigiators 
can  be  identified  with  the  owners  or  their  agents;  "  and  that 
by  the  maritime  law,  "charterers  to  whom  the  government 
of  the  ship  is  voluntaj^ily  handed  over,  represent  the  owners 
so  as  to  bind  the  ship."  There  is,  he  said,  a  prima  fade  lia- 
bility of  the  ship,  which  may  be  rebutted  by  showing  that  the 
injury  was  done  by  the  act  of  someone  navigating  the  ship 
not  deriving  his  authority  from  the  owners;  and  by  the 
maritime  law,  charterers  in  whom  the  control  of  the  ship  has 
been  vested  by  the  owners  are  deemed  to  have  derived  their 
authority  from  the  owners  so  as  to  make  the  ship  liable  for 
the  negligence  of  the  charterers  who  are  pro  hdo  vice  owners. 
From  these  premises  he  drew  the  conclusion,  that  whatever  is 
a  good  defence  for  the  charterers  againat  the  claim  of  the 
injured  person  is  a  good  defence  for  the  ship,  as  it  would  have 
been  if,  the  same  defence  had  arisen  between  the  ownears  and 
the  injured  person. 

The  facts  of  the  case  to  which  Sir  James  Hannen  applied 

these  principles  were  these: — The  plaintiff,  the  owner  of  the 

smack  Striver,  sued  the  tug  Tasmania,  in  rem,  for  sinking  the 

smack  whilst  towing  her  into  Yarmouth  harbour.    The  col- 

.  lieion  waa  caused  entirely  by  the  fault  of  the  master  of  the 

Manuel  d©  Droit  Oommeroial,  par  («)  Per  Jeivis,  0.  J.,  The  Sold 
P.  Bravard  Veyri6res,  7th  ed.  par  Buccleuoh  (1851),  7  Moo.  P.  C. 
Oh.  Demangeat,  p.  343;  and  in  267,  285.  Of.  the  liability  of  the 
America  the  wrong-doing  ship  is  ship  for  wages  of  a  crew  not  em- 
liable,  without  regard  to  her  ployed  by  her  owner,  WelU  v. 
ownership,  except  in  the  case  of  Oamdn  (1703),  2-  Ld.  Baym,  lp44. 
a  ship  in  tow;  The  Arturo,  G  Fed.. .  {y)  (1888),  13  P.  D.  110. 
Eep.  308. 
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tug.  TAe  Tasrmmia  was  owned  by  one  Watkins,  and  she 
was  chartered  by  the  Great  Yarmouth  Steam  Tug  Company 
at  30Z.  per  week,  the  charterers  finding  a  captain  and  the 
owners  the  crew.  The  plaintiff,  who  was  a  director  of  the 
Tug  Company,  had  been  in  the  habit  of  employing  the  com- 
pany's tugs  to  tow  his  smiacks  upon  terms  published  by  the 
company,  one  of  ybioh  was  that  the  company  were  not  to  be 
liable  for  damage  to  smacks  when  in  tow  of  their  tugs.  It 
was  held  that  the  plaintiff  em-ployed  The  Tas-mania  upon 
the  terms  published  by  the  company  with  reference  to  their 
own  tugis;  that  in  contracts  miade  upon  the  published  terms 
there  Wias  necess;arily  implied  an  agreement  that  the  tug 
should  not  be  liable  in  rem :  and  that  consequently .  The 
J'lasmania  was  not  liable  in  rem,  no  damage  lien  having 
arisen. 

Having  regard  to  the  above  decisions,  it  seems  that,  not- 
withstanding dicta  to  the  oontrajy,  a  persion  injured  by  a 
oollision  can  in  some  cases  recover  against  the  owner  of  the 
ship  that  has  done  the  damage  by  proceedings  in  Admiralty 
in  rmvA  where  he  could  not  recover  at  common  law.  But  the 
exact  liability  of  the  ship,  apart  from  the  question  of  owner- 
ship, cannot  yet  be  considered  as  settled. 

In  America,  the  liability  of  the  ship,  as  distiuguished  from  The  liability 
the  pei'sonal  liability  of  the  owner,  has  been  carried  further  digti^^g^ed* 
than  it  has  ever  been  carried  by  the  Courts  of  this  country,  from  the 
In  a  case  before  the  Supreme  Court  (z).  Story,  J.,  quoted  American 
with  approval  the  following  passages  from  a  judgment  of  ^*'"' 
Marshall,   C.   J.: — "This  is  not  a  proceeding  against  the 
owner;   it  is  a  proceeding  against  the  vessel  for  an  offence 
committed  by   the  vessel."     And   again,   he  says: — "The 
thing  is  here  primiarily  considered  as  the  offender,  or  rather 
the    offence    is    primarily    attached    to    the    thing."     So 
Prown,  J.,  in  the  SujDreme  Court: — "The  ship  itself  is  to 
i)e  treated  in  some  sense  a,s  a  principal,  and  as  personally 
liable   for  the   negligence   of   anyone   who   is   lawfully   in 
possession  of  her,  whether  as  owner  or  charterer  "  (a).    This, 
it  will  be  observed,  is  not  the  view  taken  by  the  Courts  of 
this  country  (6). 

(2)    The  Malek   Adhd,   2   How.  (i)  In  Ainerioa  the  ship  is  liable 

210     234.  for  the  master's  coatjpaots  in  cases 

(n)    The  Barnstahle,   181   U.   S.  where  she  would,  not  be  liable  by 

Eep.    464,  467.  English  law.     Upon  the  question 
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Ship  affleotsd  An  infitajice  of  the  ship  being  affected  by  the  fault  of  those  i 
of  persons  for  01  board,  for  which  her  owners  were  not  liable  at  law, 
which  the        occurred  where  a  oollisioin  was  caused  by  the  fault  of  both. 

owner  is  not  '' 

answerable,  ships,  .and  the  fault  of  one  of  them'  was  the  fault  of  her  com- 
pulsory pilot.  In  this  case  her  owners  could  recover  half, 
but  only  half,  their  loss  against  the  other  ship  and  her 
owners  (c);  and  that  only  subject  bo  the  rule,  usual  in  such- 
oases,  of  having  to  bear  their  own  costs  (J).  The  fault  of 
the  pilot  affected  the  ship  to  this  extent— that  it  brought 
into  operation  the  rule  as  to  division  of  less;  but  it  would 
seean  not  to  be  contributory  negligence  such  as  would  affect 
the  owners  at  law(e).  Since  January  1st,  1918,  the  owner 
of  a  vessel  navigated  by  a  compulsory  pilot '  is  answerable , 
for  any  loss  or  dam'age  caused  by  the  vessel  in  the  same 
mianner  as  he  would  be  if  the  pilotage  were  not  loom- 
pukory(/). 
By  the  mari-  By  the  maritime  law,  as  administered  in  the  Admiralty  of 
and^owners  this  country,  the  owners  of  a  ship  that  negligently  damages- 
^'*'^v  ^°\  another  on  the  high  seas  are  liable  for  the  negligence  of  their. 
navig:ation.  Servants  on  board  such  ship,  and  the  daauiage  lien  attaches  to. 
the  ship.  Thus  Lord  StoweU,  in  The  Dundee  (gf),  said  that 
"negligent  navigation  causing  daxaia^ge  to  another  ship  the, 
maritime  law  oonsiders  as  a  dereliction  of  bounden  duty, 
entitling  the  sufferei'  to  repaxation  in  damages.  .  .  .  The 
ancient  -general  law  exacted  a  full  compensation  out  of  all 
the  property  of  the  owners  of  the  guilty  ship,  upon  the 
common  principle  applying  to  persons  undertaking  the  oon-? 
veyanoe  of  ,goods  (h),  that  they  were  answerable  for  the 
conduct  of  the  persons  wliom  they  employed,  and  of  whom 
the  other  pajrties  who  suffered  damage  knew  nothing,  and- 

whether  the  owners  of  a  chartered  (1881),    6    App.    Cas.    217;    The 

ship ,  are  liable  in  proceedings  in  Ada/in  W.  S^es  (1901),  70  L.  J. 

rem  for  "  torts  committed  by  the  Ad.  25. 

ship,"     the    Supreme    Court    was  (/)   Pilotage  Act,   1913   (2   &  • 

equally  divided  in  Thorp  v.  Sam-  Greo.  5,  o.  31),  s.  16. 

mond,  12  Wall.  408.     See  also  The  (g)  (1823),  1  Hag.   109,  120. 

Clariitt   and  The   Clara,  23  Wall.  (A)  "  I.  8hou],d  ral£er  say  under- 

1;   The  Barnstable,  supra;  Woric-  taking  the  management  of  anything 

man  v.  Mayor,  ^o.  of  New  York,  likely  to  do  mischief,  unless  atten- 

179  U.  S.  Rep.  552.                      '  tion  and  vigilance  is  used  by  those 

'  (c)  The  Hector  (1883),  8  P.  p.  who  manage  it:"  per  Lord  Black- 

218.  •                                                      ,  burn,      Stoomtiaart      Maatschaiypy 

{d)  The  Hector  (1883),  8  P.  D.  Nederland  v.  P.  #  0.  Steam  Navi- 

218;   The  Bigbords  Miiidie  (1§83),  gation    Co.    (1882),    7    App.    Cas. 

8  P.  D.  132.  795,  812. 

(«)    See    Spaight    v.    Tedcastl^  -".,,. 
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over  whopa  tihey  liad  no  oontax)!.  To  this  rule  our  own  country 
conformed"  (i).  It  is  the  maritime  law,  and  not  the  law 
of  the  flag,  that  governs  in  such  a  case.  Thus,  where  the 
owners  of  a  cargo  on  board  a  ship  sailing  under  the  Dutch 
flag  sued  the  owners  of  another  Dutch  ship  for  loss  of  cargo 
in  a  .collision  on  the  high  seas  oausied  by  the  fault  of  the 
latter  ship,  it  was  held  that  the  Dutch  law  (by  which,  it  was 
alleged,  the  owners  of  the  wrong-doing  ship  were  not  liable) 
was  not  applicable  to  the  case  (fe) . 

Ownei-s  axe  not  liable  for  damage  caused  by  a  ship  which  Liability  for 
they  have  abandoned,  if  the  abandonm.ent  was  justifiable.  ghS'Shore* 
But  if  the  abandonmient,  though  necessary  for  the  safety  of  sunk,  or 
those  on  board,  was  the  result  of  negligeaice  for  which  the 
owner  is  responsible,  it  seems  that  he  remains  liable  notwith- 
standing the  abandonment  (Z) .     So  long  as  a  ship  remains 
in  the  owner's  possession  he  is  liable  for  damage  to  another 
ship  striking  her,  though  she  is  sunk  or  ashore,  if  such 
damage   was   caused   by  the   absence   of   proper   lights   or 
precautions  on  his  part. 

It  has  been  held  to  be  the  duty  of  those  in  charge  of  a 
vessel  sunk  in  a  fairway  to  mark  her  position  with  a  buoy  or 
in  some  other  way  (m),  and  if  in  a  tideway  with  a  buoy  that 
wiU  watch  (n) .  But  if  the  owner  or  person  in  possession  of 
the  wreck  proves  that  the  wreck,  though  unmarked  and  milit, 
was  so  through  no  negligence  on  his  part,  he  is  not  liable. 
Thus,  in  The  Douglas  (o),  it  being  proved  that  notice  of  the 
wreck  had  been  given  to  the  river  authority  having  power  tO' 

(0    See    also    The    Ticonderoga.  for  expenses  of  removing  her,  see 

(1857),   Swab.   216;     The   Mellona  The  Crystal,  (1894)  App.  Cas.  508,' 

(1849)     3    W.    Rob.    16,   21;    The  overruling    Eglingion    \.    Normtm 

Leon  (1881),  6  P.  D.  148.  (1877),  46  L.  J.  Ex.  557.     Smith 

(Jc)    CharterM  Mercantile  Bank  v.    Wilson   (1895),   8   Asp.   M.   O. 

of  India,   London,  and    China    v.  197,  is  a  decision  upon  a  colonial 

Netherlands  India  Steam  Naviga-  Act  upon  the  same  subjeot. 

tion  Co.   (1883),  10  Q.  B.  D.  621.  (m)  Marmond  \.  Pearson  (1808), 

(t)   Brown   v.   Mallet   (1848),  5  1   Camp.   515;    Bancock  v.    York, 

C.  B.  599;   While  v.  Crisp  (1875),  #o.  Sail.  Co.  (1860),  10  C.  B.  348; 

10  Ex.  312.     These  oases  were  de-  Gilbert  v.    Corporation  of  Trinity 

cided  on  demurrer,  and  some  doubt  •  House    (1886),    17   Q.   B.    D.   795 

was    thrown    upon    them    in    The  (damage  .by    stump    of    beacon) ; 

Douglas  (1882),  7  P.  D.  151.    See  The  S.  S.  Nichols,  53  Fed.  Bep. 

also  iJea:  V.   ^««s  (1798),  2  Esp.  665. 

675-    Whi/e  v.  Phillips  (1863),  16  (n)  See     JolUfe     v.      Wallasey 

O   B.  N.  S.  245;  Dimes  v.  Petley  Looal  Board  (1874),  L.  K.  9  O,  P. 

(1885).  16  Q.  B.  276.     As  to  the  62. 

non-HabUifry:  :of   the    owner    of    a  (o)  (1882),  7  P..  D.  161.. 

suTiken    ship    after    abandonment,  ♦•.; 


im 
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remove  wrecks,  it  was  held  that  the  owner  was  not  liable  for 
a  collision,  caused  by  the  wreck  being  unlit. .  In  such  cases 
the  owners  of  the  -  wreck  can,  without  abandoning  their 
property  in  the  wreck,  relieve  themselves  of  the  duty  to 
light  and  mark  the  wreck  by  giving  notice  to  those  upon 
whom  that  duty  is  cast  by  the  law;  or  to  the  local  authority 
-assuming  or  apparently  haviijg  power  to  deal  with  the 
wreck  (p) .  In  America  it  has  been  held  that  there  is  no 
duty  upon  a  tug  to  mark  a  barge  that  sank  w;hilst  in  tow  (q) . 

The  law  upon  this  subject  was  thus  stated  by  the  Privy 
Council (r):  "The  result  of  these  authorities  {Brown  v. 
Mallet,  White  v.  Crisp,  The'Douglas)  may  thus  be  expressed. 
The  owner  of  a  ship  sunk,  whether  by  his  default  or  not 
(wilful  misconduct  probably  giving  rise  to  diSerent  oon- 
siderations),  has  not,  if  he  abandon  the  possession  and 
control  of  her,  any  responsibility  either  to  remove  her  or 
to  protect  other  vessels  from  coming  into  collision  with 
her(s).  It  is  equally  true  that  so  long  as,  and  so  far  as, 
possession,  ananagement,  and  control  of  the  wreck  be  not 
abandoned  or  properly  transferred,  there  remains  on  the 
owners  an  obligation  as  regards  the  pratection  of  other  vessels 
from'  receiving  injury  from  her.  But  in  order  to  fix  the 
owners  of  a  wreck  with  liability,  two  things  must  be  shown: 
first,  that  in  regard  to  the  practical  matters  in  respect  of 
which  default  is  alleged,  the  control  of  the  vessel  is  in  them, 
that  is  to  say,  has  not  been  abandoned^  or  logitim,ately 
transferred;'  and,  secondly,  that  they  have  in  the  discharge 
of  their  legal  duty  been  guilty  of  wilful  misconduct  or 
neglect." 

If  the  owner  of  a  sunken  wreck  does  not  abandon  her,  and 
employs  an  "independent  contractor"  to  raise  her,  he  does 
not  thereby  escape  the  obligation  of  seeing  that  she  is  i>ro- 
perly  lit.  The  principle,  which  is  the  same  on  water  as  on 
land,  is  that  where  a  person  employs  a  contractor  to  do  work 
in  a  place  where  the  public  are  in  the  habit  of  passing,  which 


(_p)    The    Utopia,    (1893)     App.  492,  498;   followed  in  The  Snark, 

Oas.  502.  (1900)  P.  105. 

(?)  Worth  V.  Steam  Tug  William  (s)  Of.  Ball  v.  Berwmd,  29  Fed. 

ilurtagh,  6  Fed.   Eep.    192.     Of.  Rep.  641,  where  the  owners  were 

The  Swan,  3  Blatchf.  285.  vmder  obligation  to  raise  the  wreck, 

(r)  The  Utopia,  (1893)  App.  Cos.  although   abandoned. 
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work  will,  unless  precautions  are  taken,  cause  danger  to  the 
public,  an  obligation  is  thrown  upon  the  person  who  orders 
the  work  to  be  done  to  see  that  the  necessary  precautions  are 
taken  (f). 

Before  the  days  of  floating  docks,  dam'age  to  ships  by  Damage  by 
grounding  upon  unbuoyed  anchors  in  the  Thames  and  else-  anchor 
where  was  a  very  frequent  cause  of  action  (m)  .  The  ship 
whose  anchor  was  unbuoyed  was  invariably  found  in  fault; 
and  "ordinances"  of  the  Admiralty — ^which  appear  to  have 
been  presentments  of  juries  at  Admiralty  sessions — ^were 
issued  a.gainst  leaving  anchors  unbuoyed.  In  an  ik.'merican 
case  (a;),  it  was  held  that  in  ordinary  anchorage  ground  it 
is  not  neotesary  to  buoy  the  anchor. 

The  duty  of  a  ship  under  way  to  avoid  doing  damage  to  a  Damage  to  a 
sunken  ship,  or  to  a  ship  ashore,  is  the  same  as  in  the  case  of  ^""  ®"  ^  ^" 
a  ship  at  anchor.  But  unless  the  masts  {y)  or  some  part  of 
the  wreck  is  above  water,  and,  at  night,  properly  lit,  or  the 
ship  under  way  is  in  some  way  warned  of  the  presence  of  the 
wreck,  no  presumption  of  fault  Avould,  it  is  conceived,  arise 
against  the  ship  under  way. 

The  p;i;inciple  which  exempted  a  ship  and  her  owners  from  Liability  of 
liability  where  the  damage  results  entirely  from  the  negli-  j,°°i,on'r 
gence  of  a  compulsory  pilot  in  charge  of  her,  applies  equally  authority, 
where  the  ship  is  being  navigated  under  the  orders  of  a  dock 
or  harbour  master  empowered  by  the  Legislature  to  direct 
the  movements  of  vesisels  within  his  dock  or  harbour  (a) .    In 
such  cases  the  dock  or  harbour  master"  is  liable;  and  the  dock 
or  harbour  authority  would,  it  seems,  also  be  liable  (6) .    The 
liability  would  be  the  same,  whether  tlie  dock  or  harbour 
authority  was  a  corporation  or  body  trading  for  profit,  or 
whether  it  mietrely  had  power  to  levy  toUs  and  apply  them 


(i)    Per    Brace,    3.,  ■  Penn^    v. 


L.    R.    2    A.     &    B.    268.      Of. 

Wimbledon  Urban  Council,  (1898)  Edamrds,     Robertson     ^     Co.     v. 

2  Q   B    212,  cited  by  Smith,  L.  J.,  Falmouth  Barbour  Commissioners, 

in  The  Snark,  (1900)  P.  105,  110.  The  Rhosina  (1885),  10  P.  D.  24, 

(m)   Tills   V.   The  Mary   (1703),  181;     Reney    v.     Magistrates     of 

Marsd.    Ad.    Gas.    284,   is   an   in-  Kirkcudbright  (1892),  7  Asp.  M.  0. 

stance.  221 . 

(x)  Baxter  v.  International  Con-  (6)   But  with  a  right  to  limit 

trading  Co.,  65  Fed.  Rep.  250.  their  liability  in  certain  cases  by 

(y)  As  in  The  Edwin  Hawley,  41  the  Merchant  Shipping   (Liability 

Fed    Bep.  606.  of   Shipowners    and   Others)    Act, 

(«')   See  The  Cynthia  (1877),  2  1900  (63  &  64  Vict.  c.  32),  infra, 

P.    D.    52;    The   Mystery,    (1902)  p.  180. 
P.     115;     The    Excelsior     (1867), 


loe 
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Omission  ty 
harbour . 
authority  to 
reraoye  wreck. 


Duty  of 
wharfinger 
as  to  ships 
using  wharf. 


towards  the  mainteaianoe  and  improvement  of  the  dock  or 
harbour  _(c).  Thufi,  for  a  ooUision  in  a  dock  caused  by  the 
improper  influx  or  withdrawal  of  water,  improper  berthing  of 
ships,  or  negligaaoe  of  a  dock  master  in  regulating  the 
movements  of  a  veesel  in  tlie  dock,  d.ama^iee  might,  it 
seems,  be  reooverred  against  the  proprietors  or  trustees  of  the 
dock  (c) . 

Whether  harbour  and  lighthouse  authorities,  having  power 
to  remove  vessels  sunk  in  harbours  or  waters  within  their 
jurisdiction,  are  liable  for  injury  sustained  by  a  vessel 
striking  against  a  wreck  which  they  have  neglected  to  remove, 
depends  on  the  extent  of  the  obligations  imposed  by  the 
statutes  under  which  they  ^ct;  if  they  have  a  duty  to  keep 
fairways  clear  of  obstructions  and  neglect  that  duty,  they 
are  liable  for  resulting  damage  (e).  The  powers  given  by 
the  Removal  of  Wrecks  Act,  1877,  now  repealed  but  re- 
enacted  in  the  Merchant  Shipping  Act,  1894,  and  by  the 
Harbour,  Docks  and  Piers  Clauses  Act,  1847,  would  seem 
not  to  impose  a  duty  to  remove  wrecks  (/) . 

Questions  as  to  the  liability  for  the  expense  of  removing 
sunken  wrecks  liave  arisen  in  recent  cases  (g);  in  each  case 
the  matter  mainly  depended  upon  the  construction  of  statutes. 

The  duty-  of  harbour  authorities  and  wharfingers  to  take ; 
reasonable  care  to  see  that  a  berth  to  which  a  vessel  comes  is 
in  a  proper  condition  has  been  the  subject  of  several  modern 
cases.  Thus  in  The  Moorcock  {h)  the  duty  of  a  wharfinger 
was  held  to  extend  to  Warning  ships  using  his  wharf  of  the 
uneven  character  of  the  river  bed  alongside  his  wharf.  In 
this  case  the  river  bed  was  not  in  the  wharfinger's  posisession 
or  under  his  control.    In  The  Bearn  (i)  trustees  of  a  harbour 


(c)  See  Mersey  Bocks  and  Har- 
bour Trustees  v.  Gibbs  (1866), 
L.  E.  ;  H.  L.  93;  The  Excelsior 
(1867),  Iv  B.  ,2  A.  &.E.  268,  270. 
AUter  {semble)  in  the  case  of  un- 
paid trustees  of  a  dock  or  navi- 
gation having  no  power  to  levy 
tolls:  Forbes  v.  Zea  Conservancy 
Board  (1879),  4  Ex.  D.  116. 

(e)  bormont  v.  Furrmsa  Rail. 
Co.  (1883),  11  Q.  B.  D.  496.,  Cf. 
The  Douglas  (1882),  7  P.  D.  151. 

(/)  40  &  41  Vict.  c.  16;  67  & 
68  Viet.  c.  60,  ss.  530  to  534;. 
10  &  11  Viet.  0.  27,  s.  66.     Dor- 


mount  v.  Furness  Rail.  Co.  (1883), 
11  Q.  B.  D.  496. 

(^)  Th^,  Crystal,,  (1894)  App. . 
Gas.  508  (The  Harbour,  Docks  and 
Piers  Plausea  Act,  1847  (10  &  11 
Vict.  c.  27),  and  tii©  Eemoval  of 
Wrecks  Act,  1877  (40  &  41  Vict. 
0.  16));  Howard  Smith  v.  Wilson,.  , 

(1896)  App..  C5^,  579  (a  colonial 
Act);.    Sarraclough     v.   .Brown, 

(1897)  App.   Clas.  615. 

(h)  (1888),  13  P.  D.  157;  14 
P.  D.  64. 

(i)  (1906)  P.  48.  Of.  The  Cal- 
liope,  (1891)  App.   Gas.   11.     Cf. 
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were  held  liable  foz*  not  taking  reasonable  care  to  ascertain , 
that  the  berfch  was  in  a  proper  condition. 

In  The  Queen  t.  Williams  (k)  the  executive  government  of 
a  colony  was  held  liable  for  injury  caused  to  a  ship  which 
lay  at  a  wharf  of  which  they  were  possessed,  and  for  the  use 
of  which  they  were  paid  by  the  shipowner.  The  injury  was 
done  by  a  snag  under  water,  of  the  existence  of  which  the 
harbour  authority,  the  government,  were  aware,  but  of  which 
they  gave  no  warning  to  the  ship.  The  decision  in, this  case 
followed  those  in  Parnahy  v.  Lancaster  Canal  Co.  (I),  and 
Mersey  Docks  <md  Harbour  Board  v.  Gibbs  (to). 

A  steamship  lying  in  Falmouth  harbour  had  occasion  to  be  Liability  of 
placed  on  shore  to  have  her  propeller  examined.    The  harbour  ^^t^*"^^  f^j. 
master,  at  the  request  of  her  owner  or  master,  went  on  board  damage  by 
and  gave  orders  as  to  getting  her  under  way  with  a  view  to  master, 
beaching  her.     By  his  order  the  anchor  was  let  go  in  an 
improper  manner,  so  that  the  vessel  grounded  on  it  and  was 
injured.      The  owners   sued    the  harbour  master   and   the 
harbour  authorities  as  his  employers.    Bye-laAvs  in  the  usual 
form,  made   under   the  powers    of  the  local  Act   and   the 
Harbours,  Docks  and  Piers  Clauses  Act,  1847  (10  &  11  Vict. 
c.  27),  empowered  the  harbour  master  to  regulate  the  mo\'e-  , 

ments  of  vessels  in  the  harbour,  and  required  vessels  to  obey 
his  directions.  It  w^s  held  that  the  harbour  master  was  act- 
ing in  his  capacity  of  harbour  master  when  lie  gave  the  order 
to  let  go  the  anchor;  that  tlie  ordar  was  a  grossly  wrong  and 
negligent  order;  and  that  both  he  and  his  employers,  the 
harbour  authorities,  were  liable  for  the  negligence  (n) . 

In  The  Apollo  (o),  the  foreman  docksman,  in  the  absence 
of  the  harbour  master,  gave  permission,  at  the  request  of  the 
ship's  agent,  to  put  the  ship  on  the  bottom  of  a  lock  leading 
into  the  harbour,  for  the  purpose  of  freeing  her  prop(iller, 
which  had  fouled  a  rope.     The  ship  was  damaged  through 

Wriaht    f.    Zethbridge    (1889),    6  (I)   (1840),  11  Ad.   &  El.   22'3. 

M.    C.    558.      Of,   The   Bin--  (m)   (1866),  L.  B.  X  H.  of  L. 


ling'ton  (1895),  8  Asp.  M.  C.  88.  93,  followed  in  Bede  Steamship  Co. 

(Jc)    (1884),   9   App.    Gas.    418;  v.     River     Wear     Commissioners, 

The    John    A.    Berhman,    6    Fed.  (1907)    1   K.   B.   310. 
E«p.    535.      See   also   Parnaby    v.  (»)      The     Khosina,      Edwards,. 

Lancaster  Omial  Co.  (1840),  11  A.  Mobertson  <?•  Co.  v.  Falmouth  Har- 

&  E.   223,  as  to  the  common  law  hour     Commissioners     (1885),     10 

liability   of   a   eanal   company   for  P.   D.   131. 
damage  by  sunken  craft.  (o)  (1891)  App.  Cas.  499, 
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sitting  upon  an  old  dock-sill,  the  existence  of  which  was 
unknown  to  the  foreman  docksman,  and  the  shipowners  sued 
the  dock  company  for  damagies.  It  was  held  by  the  House 
of  Lords,  with  some  difference  of  opinion,  and  after  con- 
flicting decisions  in  the  Courts  below,  that  the  foreman 
docksman  was  discharging  the  duties  of  the  harbour  master, 
and  that  it  was  within  his  duty\o  authorize  the  use  of  the 
lock  for  grounding  the  ship,  and  that  he  ought  to  have  told 
the  master  of  the  ship  that  it  was  not  fit  for  the  purpose. 
Consequently  the  dock  company  were  held  liable. 

In  Reneyv.  Magistrates  of  Kirkctidbright  {'p),  the  harbour 
master  ordered  a  ship  to  enter  the  harbour  on  an  ebb  tide. 
In  doing  this  she  grounded,  and  was  damaged.  Two  ](isher- 
men,  who  had  beto  taken  on  board  to  assist  in  bringing  the 
ship  into  harbour,  were  aware  of  the  risk  of  grounding,  but 
made  no  protest.  It  was  held  by  the  House  of  Lords  that, 
notwithstanding  the  presence  on  board  of  the  fishermen  and 
their  loiowledge  of  the  risk,  the  harbour  maflter's  order  wae 
alone  the  cause  of  the  damage,  and  that  the  harbour  authority 
was  liable. 

There  is  no  reported  decision  as  to  the  liability  of  a  port  or 
harbour  authority  for  a  collision  caused  by  the  insufficiency 
or  parting  of  moorings  laid  down  by  them  for  the  use  of 
ships.  The  owner  of  the  ship  which  goes  adrift  would  not, 
it  seems,  be  liable  in  such  a  case(g),  and  upon  proof  of 
negligence  it  would  probably  be  held  that  damages  could 
be  recbvered  against  the-  port  authority. 

An  action  in  personam  against  a  harbour,  port,  or  dock 
authority  must  be  commenced  within  six  months  of  the  act 
complained  of  {r) . 

It  has  been  attempted,  but  without  success,  to  make  a 
pilotage  authority  liable  for  the  negligience  of  a  pilot  licensed 
but  not  employed  by  them  (s).      And   in    a    recent   case, 


(p)  (1892)  App.  Cas.  264. 

(j)  The  Toward  and  The  Turki- 
stan  (1885),  13  Ct.  of  Sess.  Cas. 
4th  ser.  342,  where  a  ship  fast  to 
one  of  the  Clyde  Trustees'  buoys 
was  held  not  in  fault  for  its  carry- 
ing away.  See  also  The  William 
Lindsay  (1873),  L.  R.  5  P.  C.  338; 
The   Ambassador    (1877),    cited    2 


P.  D.  37 ;  The  Monkseaton  (1889), 
14  P.  D.  51;  The  Satata,  (1898) 
App.  Cas.  513. 

(>■)  The  Public  Authorities  Pro- 
tection Act,  1893  (56  &  57  Viot. 
c.  61);  The  Ydun,  (1899)  P.  236; 
The  Johannesburg,  (1907),  P.  65. 
Aliter  in  rem,  see  p.  277. 

(s)   Dudman      v.     Brawn     and 
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where  the  deputy  harbour  master  of  the  defendants  was  also 
a  pilot  licensed  by  them',  and  was  employed  by  the  plaintiffs 
to  pHot  their  ship,  which  was  lost  by  his  negligence,  the 
defendants  were  held  free  from  liability  on  the  ground  that, 
though  it  was  their  duty  to  license  pilots,  they  were  not 
authorized  by  their  statutes  to  enter  into  pilotage  contracts, 
or  to  employ  a  person  as  pilot  for  a  particular  vessel  (f). 
But  in  another  case  in  Scotland,  where  the  lose  was  caused 
by  the  fault  of  a  boatman,  not  licensed  as  a  pilot,  employed 
by  the  harbour  trustees  to  conduct  a  ship,  the  trustees  were 
held  liable  (m)  .  In  some  cases  the  Act  of  Parliament  con- 
stituting the  pilotage  authority  expressly  provides  that  it 
shall  not  be  liable  for  damage  caused  by  negligence  of  pilots 
licensed  by  them  (x) . 

In  the  ease  of  damage  done  by  a  King's  ship,  the  legal  Liability'm 
responsibility  attaches  to  the  actual  wrong-doer  alone  («/).  o^Usionwith 
If  the  ship  is  properly  in  charge  of  an  inferior  officer,  the  oneof  H.M. 
captain  is  not  liable  in  a  civil  action  {z) ;  nor  is  a  pilot  liable 
for  a  wrong  order  given  by  the  officer  in  command  (a) .    The 
appointment  of  all  officers  being  with  the  Government,  the 
superior   officer  .is  not   answerable  for  the  acts  of '  his  sub- 
ordinates. 

His  Majesty's  ships  and  public  ships  of  foreign  states  are 
not  subject  to  arrest  (&).  Foreign  Governments  frequently 
submit  themselves  to  the  jurisdiction  of  the  Admiralty  Court, 

Dublin    Port    and    Docks    Board  The    Sam    Pareil,  (1900)  P.  267; 

(1873),  Ir.  Eep.  7  O.  L.  518.  The  Hero,  (1911)  P.  128;    (1912) 

(i)    Shaw,  Savill   ^   Albion   Co.  App.  Oas.  300;   The  Olympic  and 

V.  Timaru  Earbour  Board  (1889),  H.M.S.    Smoke,    (1913)    P.    214; 

15  App.   Obb.  429.     The  question  JS. M.S.    King    Alfred,    (19U)F. 

was    raised,   but    not    decided,  in  84,  are  instances  of  actions  against 

Parker  v.  North  British  Rail.  Co.  King's  ships. 

(1898),  25   Ot.   of  Sess.    Cas.   4th  (z)  Nicholson  v.  Mouncey  (18l2), 

ser.  1059.  15    East,    384.      See    The    Cybele 

(«)   Holman  v.   Irvine  Harbour  (1878),    3    P.    D.    8;     Wright  v. 

Trustees  (1877),  4  Ct.  of  Seas.  Cas.  Lethbridge  (1889),  6  Asp.  M.  C. 

4th  ser.  406   (Eettie).  558   (an  action  'against  a  Queen's 

(x)  B.g.,  25  Vict.  c.  29  (local),  harbour   master), 

s.  43  (Brean  Down);  25  Vict.  e.  31  (a)  Start  v,   Clements  (1792),  1 

(local),      s.     65      (Berwiok-upon-  Peake,   107. 

ijVeed)  (*)  The  Athol  (1840),  1  W.  Eob. 

(y^  The    Mentor    (1799),    1    C.  374;   The   Comus   (1816),  2  Dods. 

Rob.  179;  2'he  Athol  (1842),  1  W.  464.      In     America,     (Jovernment 

Bob.   374;   The   Volcano   (1844).,  2  ships  are  subject  to  Admiralty  pro- 

W      Rob.     337;     The    Birkenhead  cess:   The  Siren,  7  Wall.  152;  The 

(1849),  3  W.  Eob.  75;  The  Belle-  Fidelity,  16  Blatch.  569. 
rophon  (1876),  3  Asp.  M.  O.  58; 
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and  iipon  so  doing  they  subject  themselves  to  the  ordinary 
rules  of  law  (d) . 

The  liability  to  arrest  of  vessels  belonging  to  a  civil  de- 
partment of  the  Government,  and  employed  for  the  special 
purposes  of  the  department,  and  of  privately  owned  vessels 
in  the  employ  of  Governments,  British  or  foreign,  under 
requisition  or  on  charter,  is  considered  below,  pp.  230,  280. 

Owners  of  cargo  on  board  a  ship  in  fault  for  a  collision 
are  not  liable  for  the  damage  done  hy  the  ship;  but  tha 
cargo  may  be  arrested  in  order  to  secure  for  the  benefit  of  the 
suffered  in  the  collision  the  payment  of  freight  due  to  the 
Sihipowner  (e).,  ^ 

The  shipowner  is  not  discharged  from  his  liability  by  the 
sinking  of  his  ship  (/),  though  in  such  a  case  no  action  in 
rem  can  be  brought.  ' 

Part  owners  of  a  ship  in  fault  for  a  collision  are  at  law 
severally  liable  afi  joint  wrong-doers,  or  joint  employers  of 
the  actual  wrong-doer.  One  of  them  may  be  sued  alone  (g); 
but  if  judgment  is  recovered  against  on©  part  owner,  it  seems 
that  no  action  can  be  bi^ought  against  the  others,  tj^ough 
the  judgment  is  unsatisfied  (A) . 

The  rule  that  there  is  no  contribution  between  wrong-doers 
does  not  prevent  a  part  owner  who  has  been  compelled  to 
pay  the  whole  of  the  damages  from  recovering  in  an  action 
for  contribution  against  his  co-owners  (^) .  And  money  so 
paid  for  damages,  where  the  owner's  liability  is  limited, 
may  be  brought  into  account  as  money  disbursed  for  the 


(d)  See  Th^  Printz  FredericJi 
(1817),  2  Dods.  451. 

(e)  Supra,  p.  90. 

(/)  The  Norma^y  (1871),  L.  R. 
3  A.  &  E.  152;  The  Calcutta 
(1869),  17  W.  R.  744. 

(,9)  Mitchell  V.  Tarbutt  (1794), 
5  T.  R.  649.  As  to  the  liability 
of  part  owners  by  the  civil  law, 
see  supra,  p.  77,  note  (J).  By  the 
maritime  law  a  part  owner  was 
liable  only  to  the  extent  of  his 
interest  in  th«  ship:  Emerigon, 
Contr.  J.  la  grosse,  Chapter  TV. 
8.  11;  Grotius  de  jur.  belli  et  pacis, 
lib.  2,  ch.  11,  s.  13.  Semble,  this 
was  once  the  law  of  the  English 
Admiralty:    see  Alleson  v.   Marsh 


(1688),  2  Ventr.  181;  Gull  v. 
Carswell,  infra,  p.  163,  note  (e); 
and  (semble')  is  liow  the  law  in 
France. 

(A)  Brinsmead  v.  Harrison 
(1872),  L.  R.  7  C.  P.  547.  As  to 
the  several  liability  where  two  ships 
are  sued  in  Admiralty,  see  The 
Atlas,  5  Otto,  302;  The  Jtmiata, 
3  Otto,  33T;  The  Alabama  and  The 
Gameeoejs,  2  Otto,  695.  A  part 
owner  who  has  given  a  bond  for 
the  release  of  his  ship  has  a  right 
to  contributjoh  if  called  on  to  pay 
any  money  in  respect  of  the  bond. 

(i)  1  Smith's  Lead.  Caa.  11th  ed. 
p.  156. 
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use  of  the  ship  (fc).  Nor  does  the  doctrine  of  no  contribution 
between  wrong-doers  prevent  one  of  two  ships  in  fault  for  a 
collision  recovering  from  the  other  part  of  the  damages  which 
sho  has  been  compelled  to  pay  to  a  third  ship,  agains:t  Avhich 
she  was  driven  by  the  first  Gollision  (?) .  Contribution  for 
damages  paid  for^  loss  of  life  or  personal  injuries  can  be 
recovered  from  the  ovsTiers  of  another  vessel  held  partly  to 
blame,  but  only  when  the  parties  recovering  such  damages 
could  have  sucoessfully  sued  the  owners  of  the  other  vessel 
for  them  in  the  first  instance  (m) . 

If  a  collision  occurs  between  two  sihips  belonging  to  the  CoUiKion 
same  owner,  his  only  remedy  is  against  the  actual  wrong-  shi>^ownrd 
doer.    And  the  case  seems  to  be  the  same  where  the  two  ships  by  the  same 
have  one  or  more  part  pwners  in  common.     But  the  owners 
of  cargo,  or  passengers,  on  board  either  ship  can  recover  in 
an  action  of  tort  against  the  shipowners,  subject  to  this, 
that  where  both  ships  are  to  blame,  and  the  shipowners  are 
protected  by  the  terroB  of  their  contract  against  the  negli- 
gence of  their  servants,  the  right  to  recover  is  limited  to  a 
proportion  of  the  loss  sustained  (n),  and  that  where  (as  is 
not  ordinarily  the  case)  the  protection  extends  to  the  negli- 
gence of  the  shipowner's  servants,  as  well  on  board  the  carry- 
ing ship  as  on  board  other  ships  of  the  same  owners,  there 
is  no  right  to  recover  at  all  (o) . 

The  remedy  of  the  officers  and  crew  for  loss  in  a  collision 
between  their  own  ship  and  another  of  the  sam'e  owners  is  not 
affected  by  the  fact  that  the  officers  and  crew  of  both  ships 
are  in  the  employment  of  the  same  employers.    The  crews  of 

(A)     Merchant     Shipping     Act,  good  v.  Bryan  (1849),  8  0.  B.  115, 

1894,  s.  505.  but  upon  what  Dr.  Lushington  be- 

(t)    The    Frankland,   (1901)     P.  lieved  to  be  the  ancient  practice  of 

161.      And    so    in    America,    The  the    Admiralty    Court.      See    The 

Mariska,  107  Fed.  Eep.  989;  The  Milan  (1860),  Lush.  388,  and  per 

Hudson,  16  Fed.  Eep.  162.  Lindley,  L.  J.  (1883),  10  Q.  B.  D. 

(jn)   Maritime  Conventions   Act,  545.     It  would  therefore  seem  to 

1911   (1  &  2  Gfeo.  6,  o.  57),  n.  3.  be   unaffected   by   the  decision   in 

(n)  Maritime    Conventions    Act,  The  Bernina   (No.    2)    (1887),   12 

1911   (1  &  2  Geo.  5,  o.  57),  s.  1.  P.  D.  58;  13  App.  Gas.  1.    Se©';»w 

(o)   See     Chartered     Mercantile  the  M.  E.,  12  P.  D.  at  p.  83.    See 

Bank  of  India,  China  and  London  also  The  Bernina  (No.  1),  12  P.,D. 

V.  Netherlands  India  Steam  Navi-  36  (where  the  shipowners  were  not     i 

gation  Co.  (1883),  10  Q.  B.D._5_21.  protected  against  the  negligence  of 

The  law  as  here  laid  down,  limiting  their  servants,  and  were  liable  to 

the  damage3  recoverable,  doei  not  cargo    owners    in    contract),    and 

depend  upon  the  doctrine  of  Thoro-  infra,  p.  248. 
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the  two  ships  are  not  in  a  common  employment  in  the  sense 

that  injury  by  the  negligence  of   the  crew  of  one  of   the 

ves^ls  was  an  ordinary  risk  of  the  crew  of  the  other  (p). 

Liability  in  The  liability  of  the  shipowner  as  carrier  upon  the  contract 

special  cases.  .  •'  n-  •  i        r  j 

01  carnage  for  a  collision  whereby  goods  or  passengers  are 

injured  (q);  in  respect  of  collisions  abroad  (r);  in  respect  of 

collisions  with   or   between  foreign   ships,    or   in   foreign 

waters  (s) ;    of   collisions    where    one  or  both  ships  are  in 

tow  (t);    where  three  or  id  ore   ships   are  involved  in  the 

collision  (m)  ;    where  negligence  on  board  one  ship  causes  a 

collision  betweeaa  two  others,  or  injures  anotber  ship  (cc) ; 

'    and  in  respect  of  damage  done  to  a  pier  or  harbour  works  {y), 

are  considered  elsewhere. 

(p)  The  Petrel,  (1893)   P.   320.           (<)  p.  193  seq. 

(g)  p.  245  seg.  («)  p.  17. 

(r)  p.  219  seg.  (x)  p.  17. 

(s)  p.  221  seg.  (y)  pp.  83,  93. 


CHAPTEE  IV. 

PERSONS    ENTITLED    TO   RECOVER. 

All  persons  injured  in  their  persons  or  property  in  a  collision 
caused  by  the  fault  of  one  or  both  ships,  and  who  have  not 
themselves  or  through  their  agents  been  guHty  of  negligence 
causing  the  loss  (a),  are  entitled  to  recover  damages.  Such  • 
persons  are  usually  of  one  or  other  of  the  following  classes: 
owners  of  the  injured  ship,  whether  they  are  registered  as 
owners  or  not(&);  pa/ssengers,  master,  or  crew  losing  their 
clothes  or  effects  (c) ;  owners  or  consignees  of  cargo  on  board 
either  ship;  persons  entitled  under  Lord  Campbell's  Act  to 
recover  damages  for  relatives  killed  (d),  or  persons  on  board 
either  ship  who  are  hurt  in  the  collision  (e) ;  the  indorsee  of 
a  bill  of  lading,  even  though  the  cargo  hals  been  sold  (/) ; 
bailees,  and  other  persons  having  a  special  property  in,  or 
temporary  possession  of,  the  ship  or  cargo  (g) . 

It  seems  that  part  owners  of  the  injured  ship  might  recover  Actions  by 
damages  for  their  respective  losses  in  successive  actions  (h) ;  consoUdation 
and  the  defendant  would  not,  it  seems,  be  entitled  to  have  the  «*  aotious. 
other  co-owners  added  as  plaintiffs,  at  any  rate  without  their 

(b)  As  to  the  division,  of  loss  in  A.  &  E.  97.    A  bailee  may  recover 

cases  where  both  ships  are  in  fault,  damages,  though  not  himself  liable 

see  below,  p.   136.  to  his  bailor  for  loss  or  damage: 

(b)  The  Ilos  C186T),  S-wah.  100.  The     WinJcfield,     (1902)     P.     42; 

(e)   The   Cumberland    (1862),   5  overruling  CTan^^i^e  v.  5to;^orrfsMe 

L.  T.  496.     As  to  a  passenger  by  Tramways    Co.,   (1892)     1     Q.   B. 

ferry  in  charge  of  his  own  mare,  422.      In    The    Charlotte,     (1908) 

see  WiLloughby  v.  Sorridge  (1862),  P.   206,  underwriters  suing  in  the 

12  C.  B.  N.   S.  742.  name  of  the  sellers  of  a  cargo,  who 

((f)   9  &  10  Vict.  c.  93;    infra,  had  been  paid  by  the  buyers,  were 

p.  133.,    A  posthumous  child  may  held  entitled  to  recover  the  value  of 

recover  for  the  loss  of  its  father:  the  goods  from  the  wrong-doer.    In 

The   George   and  Richard   (1871),.  an  'American    ca=e    damages    were 

L.  R.  3  A.  &  B.  466.  recovered,  although  aU  interest  in 

(e)  As  to  members  of  the  crew  eo  the  injured  ship  had  been  trans- 
hurt,  see  The  Borodino  (1845),  5  ferred  to  a  foreigner,,  whereby  the 
Li.  T.  291 ;  Taylor  V.  IJewaj- (1862),  ship  was  forfeited  to  the  State: 
2  B.   &  S.  58.  The  Nabob,  Brown,  Ad.   llo. 

(f)  The  Marathon  (1879),  40  (h)  Addison  v.  Overend  (1796), 
L    T    163.                                                  6  T.  R.  766;   Sedgworth  v.   Over- 

\gj  The  Okehampton,  (1913)  P.       end   (1797),   7   T.   R.   280. 
173;   The  Minna  (1868),  L.   R.  2 

M.  8 
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consent  in  writing,  nor  to  have  the  proceedings  stayed  until 
this  was  done,  so  that  he  should  not  be  vexed  by  more  than 
one  action  {i) .  If  a  part  owner  dies  after  the  collision  and 
before  action  brought,  the  right  of  action  survives  to  the 
other  part  owners  (fc). 

The  underwriters  upon  a  ship.  A.,  sunk  by  collision  with 
B.,  cannot  sue  B.  or  her  owners  in  their  own  nam'es.  Their 
only  right  of  action  is  by  subrogation  to  the  rights  of  the 
owners  of  A. ;  and  they  must  sue  in  the  names  of  the  owners 
of  A.  (Z). 

There  was  formerly  doubt  whethgr  a  person  injured  on 
board  a  ship  which  is  herself  in  fault  can  recover  at  common 
law.  This  doubt,  originating  in  the  well-known  case  of 
Thorogood  v.  Bryan{m),  was  set  at  rest  by  the  House  of 
Lords  in  The  Bernina  (No.  2)  (ra).  Thorogood  v.  Bryan 
was  there  overruled.  It  had  never  been  r6cognized  as  law  in 
the  Court  of  Admiralty,  Dr.  Lushington  having  held  that, 
Thorogood  v.  Bryan  notwithstanding,  the  owners  of 'cargo  on 
board  a  ship  in  fault  could  recover  half  their  loss  against  the 
other  ship  being  also  in  fault  (o). 

Thorogood  v.  Bryan  was  decided  in  1849  by  a  very  strong 
Court  (Coltman,  Vaughan  Williams,  Maule,  Cresswell,  JJ.). 
It  held"  that  the  representatives  of  a  pajseenger  in  an 
omnibus,  who  was  killed  by  the  combined  negligence  of  the 
driver  of  the  carrying  omnitus  and  the  driver  of  anothei* 
omnibus,  could  not  recover  against  the  employer  of  the  latter 
driver.  The  jiegligence  in  the  carrying  omnibus  consisted  in 
setting  the  passenger  down  in  the  middle  of  the  street,  and 
not  drawing  up  to  the  kerb:  the  negligence  in  the  other 
omnibus  was  carelessly  driving  over  the  passenger  after  he 
had  been  set  down.  The  ground  of  the  decision  was  that  the 


(t)  Ord.  XVI.  r.  2,  11;  Jackson 
V.  Kruger  (1885),  54  L.  J.  Q.  B. 
446;  Tryon  v.  The  National  Pro- 
vident Institution  (1886),  16  Q.  B. 
D.  678. 

(A)  See  ifea  v.  Oolleotor  of  Cus- 
toms (1813),  2  M.  &  S.  223; 
Martin  v.  Crompe  (1697),  1  Ld. 
Raym.   340. 

(t)  Simpson  v.  TJwmpfon  (1877), 
3  App.  Cas.  279. 

(m)  (1849),  8  O.  B.  115;  Cattlin 
V.  Hills,  ibid.    See  also  Armstrong 


T.  Lancashire  and  Yorkshire  Rail. 
Co.  (1876),  L.  E.  10  Ex.  47;. 
Adams  v.  Glasgow  and  8.  TV.  Rail. 
Co.  (1875),  3  Ct.  6f  Sess.  Cas. 
4ai  ser.  215. 

(«)  Nom.  Mills  >.  Armstrong 
(1887),  13  App.  Cas.  1;  followed 
in  Mathews  v.  London  Street 
Tramways  Co.  (1889),  68  L.  J. 
Q.  B.   12. 

(o)    The    Milan    (1860),    Lusli.  , 
388;      The     City     of     Manchester 
(1880),  6  P.  D.  3;  ibid.  221. 
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pasBenger  was   "identified"   with  tke   driver  of   his   own 

omnibus  in  the  matter  of  negligence,  and  therefore,  having 

by  his  own  (i.e.,  his  driver's)  negligenoe  partly  caused  the 

accident,  he  could  recover  nothing.     This  case,  though  often 

questioned,  did  not  come  before  a  higher  Court  for  review 

until  1888,  when  the  House  of  Lords,  affirming  the  decision 

of  the  Court  of  Appeal,  ovearuled  Thorogoodv.  Bryan.  The 

facts   in   The   Bernina   were   that  Toeg,  a  passenger,  and  ^^^  Bemina. 

Armstrong,  an  engineer  on  board  The  Bushire,  were  killed 

in  a  collision  between  The  Berniim  and  The  Bushire,  caused 

by  faults  in  both  vessels,  but  without  fault  in  Armstrong  or 

Toeg.     It  was  held  that  the  representatives  of  Toeg  and 

Armstrong  could  recover  full  damages  against  the  owners 

of  The  Bernina  (p) . 

A  servant  cannot  recover  against  his  employer  for  injury  Shipowner's 
sustained  in  the  courae  of  his  employment  through  the  negli-  orew.^  ^ 
genoe  of  a  fellow-servant  (q) .  Therefore  a  seaman  or  a  ship's 
officer  cannot  recover  against  the  shipowners  for  loss  or  injury 
caused  by  the  fault  of  one  of  themselves  or  of  the  master  (r) . 
But  he  may  recover  for  loss  or  injury  suffered  in  a  collision 
with  another  ship  of  the  same  owneiis;  and  not  the  less  so 
because  the  collision  was  caused  by  'the  fault  of  the  crew  of 
the  other  ship  in  the  employment  of  his  own  employers  (s) . 
But  a  compulsory  pilot  is  not  a  servant  of  the  shipowner,  and 
the  rule  above  stated  does  not  prevent  him  from  recovering 
against  the  owner  (t) .     A  shipowner  who  has  paid  a  claim 

(jo)   Lord    Bramwell    considered  (»•)  Leddy  v.   Gibson  (1873),  11 

that     Thorogood    v.     Bryan     was  Sess.  Cas.  3rd  ser.  329;  Kedley  v. 

rightly    decided  upon    a   point   of  Pinclcney  ^-  Sons  S.S.  Co.,  (1894) 

pleading,  and  that  the  decision  of  App.  Gas.   222,  where  Ramsey  v. 

the   House  of  Lords  involved  the  Quimi  (1874),  Ir.   Eep.   8   C.   L. 

overruling     of     Waite    v.     North  322,  suggesting  a  distinction  in  the 

Eastern   Rail.    Co.    (1858),   E.   B.  case  of  the  master,  was  not  fol- 

&  E.   719.  lowed.    In  America  the  master  and 

{g)  Priestly  v.  Fowler  (1837),  3  crew    recovered    half    their    losses 

M.  &  W.  1 ;  Chitty  on  Contr.  10th  against  the  other  ship,  where  both 

«d.    537.      See    Wilson    v.    Merry  were  in  fault;  but  the  amount  re- 

(1866),    L.    E.    1    Sc.    App'.    326.  covered  by  the  master  went  to  re- 

The     Employers'     Liability     Act,  compense  cargo  owners:   The  City 

1880,  does  not  apply  to  seamen  or  of  Neio  York,  25  Fed.  Eep.  149; 

apprentices   to   sea   service,   or,   it  cf.  The  Titan,  23  Fed.  Eep.  413, 

seems,  to  an  ofBcer.     See  the  Em-  where  the  fault  was  the  pilot's, 

ployers'  Liability  Act,  1880  (43  &  (s)    The  Petrel,    (1893)    P.   320, 

44  Vict.   c.   42),  s.   8;    Employers  supra,  p.  112. 

and  Workmen  Act,  1875  (38  &  39  (0  Smith  v.  Steele  (1876),  L.  E. 

Vict.   c.  90),  ss.   10,  13.  10  Q.  B.  125. 
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under  the  Workmen's  Compensation  Act,  1906,  may,  in  an 
action  in  personam  in  the  Admiralty  Division  or  in  an 
action  for  indemnity  under  sect.  6  of  the  Act,  recover  such 
amount  from  the  ovirner  of  the  wrong-doing  ship  (m),  but  in 
an  action  in  rem  for  damages  by  collision  a  claim  for  the 
amount  paid  under  a  virorkman's  compensation  award  was. 
I  disallowed,  the  award  was  held  not  binding  on  the  Court,  and 
■  the  injury  alleged,  being  by  fright  caused  by  seeing  the 
defendant's  ship  looming  out  of  a  fog  and  bearing  down  on 
the  plaintiff's  vessel,  held  too  remote  and  "  not  damages  done 
by  any  ship"  within  the  Admiralty .  Court  Act,  1861  (20 
Vict.  c.  100)(a!). 

(«)  The  Annie,   (1909)  P.  176;  As  to  whether  such  payments  can 

Cory  #  Sons,  Ltd.  v.  Trance,  Fen-  be  claimed  as  damages  in  an  action 

ioick  ^  Co.,  (1911)  1  K.  B.  114.  in  rem,  see  further,  p.  280,  infra. 

(a;)    The   Rigel,    (1912)    P.    99. 
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CHAPTER  V. 


DAMAGES. 


The  wrong-doer  in  a  collision  is  liable  for  aU  the  reasonable  What 

oonsequenoes   of   hie   negligence —"  such  damages   as   flow  te^TveSd^ 

directly  and  in  the  usual  course  of  things  from  the  wrongful  general  rule. 

act  "(a).      This   is  the   general  principle,    and   where   the 

daonages  claimed  are  in  respect  of  loss  or  injury  to  ship  or 

goods,  occurring  at,  or  immediately  after,  the  collision,  there 

is  little  difficulty  in  applying  the  rule.     But  where  the  loss, 

though  consequent  upon  and  connected  with  the  defendant's 

negligent  act,  was  not  immediately  caused  by  it,  there  is 

often  great  difficulty  in  deitemnining  whether  damages  in 

respect  of  such  loiss  can  be  recovered  as  having  been  caused 

by  the  negligence.     The  question  is  closely  connected  with 

that  discussed  in  a  former  chapter  as  to  the  legal  consequences 

of  negligence. 

Assuming  that  there  is  a  good  cause  of  action,  there  is  a 
difficulty  in  many  cases  of  determining  the  measure  of 
damages,  and  the  proper  items  to  be  taken  into  account  in 
estimating  them.  As  'similar  facts  giving  rise  to  similar 
claims  for  damages  are  constantly  recurring  in  collision 
actions,  it  will  be  convenient  to  collect  the  decisions  upon 
this  pubject. 

The  geniea'al  rule  was  thus  stated  by  Dr.  Lushington  in  The  JiatUutio  in 
Clarence  (b): — "The  party  who  has  sustained  a  damage  by  "''^"S"'"'"- 
collision  is  entitled  to  be  put,  as  far  as  praotioable,  in  the 
same  condition  as  if  the  injury  had  not  been  suffered."  This 
appears  to  be  the  meaning  of  th'e  phrase  used  in  some  of  the 

(a)  Per  feowen,  L.  J.,  The  222.  The  "  usual  course  of  thingB " 
Argentina  (1888),  13  P!  D.  191,  includes  the  probable  and  reason- 
201 ;  afld.  14  App.  Gas.  519 ;  The  able  conduct  of  those  on  board  a 
dotting  SUl  (1884),  9  P.  D.  105;  ship  in  collision:  The  City  of  Lin- 
Victorian  Railway  Commissioners  coin  (1890),  15  P.  D.  15,  18. 
v.    Cotatas   (1888),   13   App.   Cas.  (6)  (1850),  3  W.  Rob.  283,  285. 
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cases  that  the  sufferer  ie  entitled  to  restitutio  in  integrum  (c). 
There  is  no  differenoe  between  the  Admiralty  and  common 
law  rules  ,as  to  what  damages  are  i-^eooveirahle  (<?).  He  is 
entitled  to  be  paid  the  cost  of  the  repairs,  though  he  has 
become  bajikrupt  since  they  were  executed,  and  has  not  paid 
the  ehipwright  who  executed  them(e).  Where  a  vessel  is 
damaged  iu  a  collision  by  the  fault  of  two  other  vessels  and 
recovers  her  loes  from  the  vessel  with  which  she  has  been 
in  coDiision,  such  damages  form  part  of  the  "  damage  or  loss  " 
caused  to  the  vessel  paying  them  under  the  provisions  of,  the 
Maritime  Conventions  Act,  1911,  and  she  can  recover  a  pro- 
portiomal  part  from  the  other  vessel  partly  to  blame  (/) . 
Cost  of  The  owner  of  a  ship  wrongfully  injured  in  a  ooillision  jis 

repairs.  entitled  to  have  her  fuUy  and  completely  repaired;  and  if 

the  necessary  consequence  of  this  is,  that  the  value  of  the 
ship  is  increaaed,  so  that  the  owner  receives  more  than  an 
indemnity  for  his  loss,  he  is  entitled  to  that  benefit.  No 
deduction  is  made  from  the  damages  recoverable  on  account 
of  the  increased  value  of  the  ship,  or  the  substitution  of  new 
for  old  materials  {g) .  In  this  respect  the  owner  of  a  ship 
injured  by  ooUision  is  in  a  different  position  from  an  owner 
claiming  an  indemnity  under  the  ordinary  marine  policy 
of  insurance  (^).  But  where  slight  damage  might  have 
been  effectually  made  good  by  bolts  and  braces,  it  was  held 
in  America  that  the  expense  of  an  entirely  new  beam  should 
not  be  aUowed  {i) .  And  the  cost  of  repairs  must  not  be 
inflamed  by  delay  or  intermediate  voyages  (fc). 

Where,  in  order  to  effect  repairs  consequent  on  collision,  it 
was  necessary  to  dry  dock  the  ship,  it  was  held  that  the  owner 

(e)  See  this  subject  discussed  at  (/)  The  Cairnbahn,  (1914)  P.  25. 

length,      Eoscoe'a      Measure      of  (j)  The  Pactolus  (1857),  Swab. 

Damages   in  Actions   of  Maritime  173,;     The    Gazelle    (1844),  2  W. 

'              OoUisions,  p.  5.     See  also  The  In-  Rob.    279;    The  Bernina   (No.   3) 

flexible    (1857),   Swab.    200;    The  (1886),  6  Asp.  M.  C.  65;  and  see 

Clyde  (1856),  Swab.  23;  Ths  Iron-  The  Star  of  India  (1876),  1  P.  D. 

master    (1859),    Swab.    441;    The  466,  471. 

Columbus  (1849),  3  W,  Bob.  158;  (A)  As  to  the  rule  of  "one-third 

The   Gazelle    (1844),    2   W.    Bob.  new   for  old "  in  insurance  oases, 

279,  280;   cited  by  Sir  R.   Philli-  see  Lohre  v.   Aitohison   (1879),   4 

more  in  The  Bailey  (1868),  L.  E.  App.  Cas.  755.          * 

.2  A.  &  B.  3,  7.            ,  («■)   The  J.   T.    Easton,  24  Fed. 

(d)  The   Argmtino    (1888),    13  Rep.  95. 

P.  D.   191,  195,  200.  (A)    The    Henry   M.    Clark,   22 

(e)  The   Endeavour    (1889),     6       Fed.   Rep.   752. 
Asp.  M.  0.  511. 
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was  entitled  to  take  advantage  of  the  opportunity  to  fit  bilge 
keels  without  contributing  to  the  cost  of  the  dry  dock  (Z) . 

If  the  ship  is  totally  lost,  the  owner  is  entitled  to  recover  Value  of 
her  market  value  at  the  time  of  the  collision  (m);  and  her  *heiUo8t.^ 
value  at  her  home  port,  and  not  in  the  foreign  port  to  which 
she  is  taken  after  coUision,  is  to  be  taken  (n) .  Where  the 
ship  is  of  a  special  construction  or  character,  and,  although 
of  special  value  to  her  owner,  has  little  or  no  market  value, 
damages  must  be  estimated  by  considering  Vhat  is  her  value 
to  the  owner  as  a  going  concern  at  the  time  she  was  lost  (o) . 
Her  original  cost,  hei-  condition  at  the  date  of  her  lo^,  money 
spent  in  upkeep,  and  her  past  earnings,  have  all  to  be  con- 
sidered (p) .  Interest  on  the  amount  of  the  damages  is  allowed  interest,  or 
from  the  day  of  the  collision,  if  the  ship  was  not  earning  frgl^^twaa 
freight.  If  sbe  was  earning  freight,  the  owner  is  entitled  being  earned, 
to  the  estimated  value  of  the  ship  at  the  time  of  her  loss, 
together  with  the  freight  she  would  have  earned,  less  the  cost 
of  completing  the  voyage  or  charter,  and  taking  into  account 
contingencies,  wear  and  tear,  and  the  special  terms  of  the 
charter-party  (pp) .  If  the  voyage  or  charter  would  have  beexi 
completed  before  payment,  the  owner  is  also  entitled  to 
interest  from  the  probable  date  of  completion.  If  payment 
is  made  before  that  time,  an  allowance  is  made  for  discount. 
If,  however,  the  plaintiff's  loss  eixceeds  the  amount  of  the 
defendant's  statutory  liability,  interest  runs  from  the  date 
of  the  collision,  whether  freight  was  being  earned  or  not  (g). 
If  at  the  time  of  her  loss  the  ship  was  upon  a  voyage  to  a 
port  from  which  she  was  under  charter  to  carry  a  cargo,  and 
is  totally  lost,  she  is  entitled,  in  addition  to  her  value,  to  tho 

(0  The  Acanthus,  (1902)  P.  17,  (pp)    The    Philadelphia,    (1917) 

following  The  Ruabon  SS.   Co.  v.  P.  101;  The  Kate,  (1899)  P.  165; 

London     Assurance     Co.,      (1900)  The  Racine,  (1906)  P.  273. 
App.   Cas.  6.     Cf.   The  Reiher,  2  (?)     The    Northumbria    (1869), 

Pr.    Ad.    Dig.    1747;    The    Alfred  L.  E.  3  A.  &  E.  6;  The  Empress 

(1849),  3  W.  Rob.  232,  239.  of   Britain    (1913),    29   T.   L.    E. 

(m)  The  Philadelphia,  (1917)  P.  423.     For  a  full  statement  by  Sir 

101;  The  Clyde  (1856),  Swab.  23;  E.  Phillimore  of  the  principle  upo^n 

The  Ironmaster  (1899),  Swab.  441 ;  which  compensation  to  the  injured 

The  Columbus  (1849),  3  W.  Eob.  party  is  made  in  cases  of  collision, 

158;    The   Clarence   (1850),   3   W.  see  The  Northumbria,  ubi  sup.  \i; 

Eob.  283;  The  Laura  Lee,  14:.  Fed.  see  also  The  Canada  (1860),  Lush. 

Bep.  483.  586;  The  Clyde  (1856),  Swab.  23; 

(n)  The  Blenheim,  17  Fed.  Eep.  The  Ironmaster  (1859),  ibid.  441; 

608.  The  Columbus  (1849),  3  W.  Eob. 

(o)  TAe  Saj-wjomrfes,  (1903)  P.  1.  158;    The    Clarence    (1850),    ibid. 

(p)  Of.  La  Normandie,  58  Fed.  283. 
Eep.   427. 
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Loss  of 
injiired  ship 
after  collision 
presumed  to 
have  been 
caused  by 
collision. 


profits  she  would  have  made  under  the  charter,  but  not  to 
uncertain  and  speculative  profits,  where  no  employment  is 
contracted  for  (r).  Thus  when  a  trawler  was  sunk  a  claim 
for  loss  of  expected  fishing  profits  was  jiot  allowed  (s). 

The  principle  upon  which  interest  is  allowed  in  Admiralty 
was  discussed  in  The  Kong  Magnus  (t) .  In  that  case  interest 
on  the  damages  was  allowed  from  the  probable  termination  of 
the  voyage  on  which  the  ship  was  engaged  at  the  time  of  the 
collision  (19th  April,  1878)  to,  the  date  of  payment,  the 
action  not  having  been  brought  until  nearly  eleven  years 
(8th  January,  1889)  after  the  collision.  In  the  same  case  it 
was  held  that  there  is  no  limitation  to  six  years'  interest  by 
analogy  to  the  Statutes  of  Limitation. 

The  Admiralty  practice  as  to  allowing  interest  on  damages 
applies  to. common  law  actions  which,  before  the  Judicature 
Acts,  the  Admiralty  Court  had  not,  but  which  the  Admiralty 
Division  has,  jurisdiction  to  entertain;  also  to  actions  trans- 
ferred by  consent  to  the  Admiralty  Division  (m). 

Where  the  ship  is  damaged  but  not  sunk  in  the  collision, 
and  she  afterwards  receives  further  injury  or  is  totally  lost, 
the  presumption  ordinarily  is  that  the  subsequent  injury  or 
loss  was  caused  by  the  defendant's  negligence,  and  the  burden 
is  in  theory  upon  the  wrong-doer  in  the  collision  to  prove 
that  it  was  not  eo  caused,  but  in  practice  the  plaintiff  fre- 
quently at  any  rate  sets  out  to  prove  his  oasie  (x) . 

Where  a  ship  was  partially  disabled  in  a  collision  for  which 
she  was  not  in  fault,  and  subsequently  drove  ashore  in  con- 
sequence of  the  parting  of  her  cable,  it  was  held  that  the  ship 
in  fault  for  the  collision  was  liable  for  the  loss  by  the 


stranding  («/) .  In  this  case  Dr.  ■  Ltishington  said:  "  It  is 
admitted  that  The  Pensher  is  to  blame  for  the  coUision,  and 
the  consequence  of  this  is,  that  aU  the  damage  arising  from 


,  (r)  The  Philadelphia,  (1917)  P. 
101,  where  the  cases  are  con- 
sidered; The  Kate,  (1899)  P.  165; 
The.  Racine,  (1906)  P.  273;  The 
Clyde  and  The  Cohiinbus,  ubi 
supra,  note  (g').  . 

(«)  The  Anselma  de  Larinaga 
(1912),  29  T.  L.  E.  587;  The  City 
of  Rome  (1890),  8  Asp.  M.  C. 
542,  n. 

(0  (1891)  P.  223.  ' 


(u)  The  Gertrude;  The  Baron 
Aberdare  (1888),  JS  P.  D.  105. 

(a)  As  in  The  Bruxellesville 
(1907,  Fob.  i323,  329),  (1908)  P. 
312.  ■  This  point  does  not  appear 
in  the  report:  see  also  The  Beta, 
U  Fed.  Eep.  389. 

(y)  The  Pensher  (1857),  Swab. 
211,  213;  The  GovinO,  6  •  Quebec 
L.  E.  57. 
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the  colJisioiii  must  be  borne  by  The  Pensher,  unless  it  can  be 
shown  by  clear  and  positive  evidence  that  any  part  of  that 
subsequent  damage  arose  from-groee  negligenoe  or  great  want 
of  skill  on  the  piart  of  those  on  board  the  vessel  damaged." 

In  The  Mellona  (z),  the  ship  having  been  disabled  in  the 
collision  went  ashore,  and  was  totally  lost.  It  was  con- 
tended tliat  she  need  not  have  gone  ashore  if  she  had  been 
hove  to,  and  proper  skiU  had  been  shown  by  those  on  board; 
but  Dr.  Lushington  held  that  prima  facie  the  loss  was 
attributable  to  the  collision.  Where  one  vessel  is  found  in 
fault  for  a  collision,  and  the  other  is  subsequently  lost,  the 
presumption  of  law  is  that  the  latter  was  lost  in  consequence 
of  the  collision.  "In  all  questions  of  this  description  that 
is  the  primd  facie  presumption;  and  great,  indeed,  would  > 
be  the  inconvenience,  and  stiU  greater  the  difficulty,  if,  in  all 
cases  of  this  kind  when  the  vessel  did  not  go  down  immedi- 
ately, but  was  subsequently  lost,  the  Court  had  to  enter  into 
an  investigation  whether  all  the  measures  adopted  on  board 
the  damaged  vessel  were  right,  or  whether,  if  other  measures 
had  been  pursued,  the  vessel  might  not  have  been  saved  "  (a). 

In  another  case  a  ship  was  run  into  whilst  brought  up  and 
riding  with  two  anchors  down.  One  cable  having  parted  in 
the  collision,  the  other  failed  to  hold  her,  and  she  drove 
a«hore.  It  was  held  that  the  loss  from  her  going  ashore  was 
recoverable  as  damages  in  the  collision  action  (&). 

So  where,  bad  weather  having  come  on,  the  injured  ship 
went  ashore  twenty-one  hours  after  the  collision,  the  repre- 
sentatives of  some  of  the  crew  who  were  drowned,  but  who 
might  have  been  saved  if  they  had  gone  on  board  other 
vessels  which  offered  assistance  after  the  collision,  were  held 
entitled  to  recover  against  the  wrong-doing  ship(o). 

A  steamship  in  the  North  Sea  ran  into  and  cut  off  the 
quarter  of  The  Albatross,  a  barque.  The  barque's  binnacle 
compass,  log  line,' log  glass,  and  working  charts  were  lost  in 
the  collision,  and  her  huU  was  damaged,  so  that  she  ^aa 

(z)  The  Mellona   (1847),  3  W.  (1881),-  6  P.  D,   178. 

j{q|,    7    X3  (c)    The    George    and    Richard 

(a)  See  ^so  The  JCinda  (1857),  (1871),  L.  E.  3  A.  &  E.  466     See 

Swab    306.  S'lso  as  to  this  subject,  per  Martm, 

rj")    The    Despatch    (1860),    14  B.,   in    WUson  v.    Newport  Dock 

Moo.  P.  O.  83;  The  Maid  of  Kmt  Oo.  (1866),  L.  K.  1  Ex.  177,  18T. 
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Those  on 
board  the 
injured  ship 
must  exhibit 
ordinary  skill 
and  courage 
in  standing 
by  her. 


They  must 
take  assist- 
ance, if 
necessary. 


Unjustifiable 
abandonment, 


partly  unmanageable.  Those  on  board  tried  to  take  her  into 
the  Thames  with  a  spare  compass.  Without  negligence  on 
their  paxt,  and  in  consequence  of  the  loss  of  their  chart  and 
the  damaged  condition  of  the  hull,  she  went  ashore  and  was 
lost.  It  was  held  that  the  steamship  owners  were  liable  for 
her  loss  (d) . 

Where,  in  consequence  of  the  coUision,  a  steamship's 
condenser  cover  blew  off,  and  water  came  into  the  ejection 
pipe,  which  'vvas  plugged,  but  the  plug  gave  out  as  the  ship 
was  being  towed  into  dock,  and  the  ship  sank,  it  was  held 
that  the  loss  was  caused  by  the  collision  (e). 

JBut  the  fact  of  a  ship  being  injured  by  the  negligence  of 
another  does  not  justify  those  on  board  in  neglecting  to  take 
all  reasonable  measures  to  save  the  ship  (/),  and  lessen  the 
effects  of  the  collision.  They  must  exhibit  ordinary  courage- 
in  standing  by  their  vessel,  and  show  proper  skill  and  seaman- 
ship according  to  the  circumetanoes  of  the  case.  The  Court, 
however,  will  make  reasonable  allowance  for  the  excitement 
which  usually  attends  a  ooUision,  and  those  on  board  will  not 
be  expected  to  be  so  acute  in  their  judgment,  or  to-  act 
with  the  same  skill  and  coolness,  as  if  there  had  been  na 
coUision  (g). 

Where  the  injured  ship  went  ashore,  and  those  in  charge 
wilfulty  refused  assistance  to  get  her  off,  it  was  held  that 
her  ovmers  could  not  recover  for  loss  arising  from  the 
obstinacy  of  those  on  board  (h). 

If  the  injured  vessel  is  abandoned  unjustifiably,  the  otlier 
vessel,  though  in  fault  for  the  collisiion,  is  not  liable  for 
a  total  loss,  but  only  for  the  actual  damage  done  in  the 
collision  (i) . 

The  question  whether  the  abandonment  of  a  ship  injured 
by  collision  was  justifiable  is  for  the  Court  to  decide  upon  the 
ptoticular  circumistances  of  each  case.  In  considering  it  thei 
Court  will  not  be  exacting  in  requiring  .those  on  board  to 


(d)  The  City  of  TAncoln  (1890), 
15  P.  D.  15. 

(e)  Beiacher  v.  Borwiok,  (1894)  2 
Q.  B.  548,  an  action  upon  a  policy 
for  loss  by  coUisioii. 

(/)'  Including  jettison,  and  acts 
which  may  give  rise  to  general 
average  contribution  from  the  ship- 
owner.    See  The  Marpessa,  (1891) 


P.  403;  The  Toward,  infra,  p.  131, 
note    (A) . 

($')  The  Hannah  Park  and  The 
Lena  (1866),  14  L.  T.  675;  l^he- 
Thuringia  (1872),  1'  Asp.  M.  C. 
283 

(h)  The  Flying  Fish  (1864),  Br. 
&  Lush.  436.  , 

(«)  The  Thuringia,  ubi  supra. 
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stand  by  her.  In  The  Blenheim  (h)^  Dr.  Luehington  said: 
"  When  a  oollisicm  takes  place  on  a  dark  night,  particular^ 
at  a  tempestuous  period  of  the  year,  and  when  tlie  'vessel 
producing  the  coUision  is  of  greater  burden  than  the  one 
struck,  I  cannot  possibly  settle,  with  satisfaction  to  my  own 
mind,  or  security  to  justice,  what  ought  to  be  the  reasonable 
extent  of  fear  and  apprehension  to  the  crew  of  the  vessel 
so  struck.  It  is  impossible  for  any  Court  of  justice  to  say, 
with  any  degree  of  certainty,  what  are  the  precise  circum- 
stances that  would  justify  the  abandonment  of  a  vessel.  If 
there  be  any  reasonable  prospect  that  the  lives  of  the  crew 
are  endangered,  I  have  determined,  and  I  wiU  do  so  until  I 
am  overruled,  that  they  are  justified  in  quitting  the  vessel, 
and  the  consequences  must  fall  on  the  wrong-doer"  (J). 

If  a  ship  is  improperly  abandoiied  after  a  collision,  hei' 
owner  will  not  be  entitled  to  recover  as  damage  caused  by 
the  collision,  either  the  value  of  the  ship  or  salvage  expenses 
payable  upon  her  being  brought  into  port  (m) . 

The  Thuringia,  a  steamship  which  had  been  run  down  bj- 
the  fault  of  another  vessel,  was  improperly  abandoned,  and 
subsequently  sank.  It  was  held  that  she  could  recover  no 
more  than  the  expense  which  would  have  been  incurred  in 
making  /good  the  damage  caused  by  the  collision  (w).  The 
collision  occurred  sixteen  or  eighteen  miles  from  Heligoland 
in  fine  weather;  the  ship  remained  afloat  three  hours  after 
the  coUiision,  and  might  have  been  taken  to  Heligoland. 

In  another  case  (o)  no  attempt  was  made  to  repair  the  Neglect  to 
damage  received  in  the  collision,  such  damage  consisting  in  a  received  in'^ 
small  hole  which  might  easily  have  .been  stopped.    In  conse-  the  ooUisioc. 
quence  of  the  hole  being  left  unstopped  the  trawler  sank. 
It  was  held  that  the  defendant,  who  admitted  liability  for 
the  collision,  was  only  liable  for  the  original  damage.     In  a 
similar   case    (p),   where  neglect  to   stop    the   hole  caused 
damage  to  the  cargo  by  water,  it  was  held  that  the  cargo 
owner  could  not  recover  damages  against  the  other  ship, 

(A)  (1834),  1   Sp.   285,  289.  (n)    The    Thuringia    (1872),    1 

(J)  See  also  The  Linda  (1857),  Asp.  M.  O.  283. 

Swab.    306;    The   Lindsay    (1867),  (o)  The  Egyptian,  (1910)  P.  38. 

Ir.   Bep.   Ad.   1   B4.   259.  (p)  The  Eolides  (1832),  3  Hag. 

(«)    The    Linda    (1857),    Swab.  367. 
306. 
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although  she  was  in  fault  far  the  ooUision.  The  duty  of  the 
master  of  the  injured  ship  to  take  proper  steps  to  preserve, 
and,  under  some  circums'tanceis,  to  sell,  an  injured  cargo, 
has  been  considered  in  several  cases  (g).  It  was  held  negH- 
genoe  in  a  master  not  to  have  discharged  a  cargo  of  beans 
which  were  wetted  in  a  coUision  (r) .  Where  a  cargo  wais 
damaged  partly  by  the  collision  and  partly  by  the  master's 
negligence  in  not  carrying  it  on  to  the  port  of  dischairge 
without  delay,  it  was  held  that  damages  for  loss  arising  from 
the  latter  cause  were  not  recoveraible  in  the  collision 
action  (s) .  The  Court  will  not,  upon  the  application  of  the 
owner  of  a  ship  damaged  in  collision,  order  her  sale  (t) . 

A  stearoship  at  anchor  in  the  Elbe  (800  feet  wide)  was  run 
into  by  the  negligence  of  another  ship.  It  was  held  that 
her  owners  were  not  entitled  to  recover  as  damages  the  cost 
of  raising  her.  She  sank  some  hours  after  the  collision,  and 
no  water  reached  the  engine  room  for  half  an  hour  after 
the  coUision.  There  was  evidence  that  she  might  and  ought 
to  have  been  beached  (u) .  But  where  beaching  was  not 
reasonably  possible,  it  was  held  that  there  was  no  con- 
tributory negligence  on  the  part  of  the  crew  of  a  barge  in 
failing  to  beach  her  after  the  damage  was  done.  The  barge, 
moored  in  Tilbury  Dock  ajstern  of  a  steamship,  was  struck 
by  the  propeller  and  sank  (a?).  So  a  mistake  of  judgment 
in  not  beaching  is  not  necessarily  negligence  (y) . 

Again,  where  insufficient  mieaeuree  were  taken  to  repair  a 
vessel,  so  that  after  being  repaired,  she  sank  at  sea,  it  was 
held  that  the  owners  could  not  recover  for  a  total  lose  (z) . 

Where  a  ship  is  sunk  at  sea  by  ooUieion,  there  is  no 
obligation  upon  the  owner  to  raise  her,  even  if  it  would  be 
possible  to  do  so  (a) .     But  if  she  is  sunk  in  shoal  water,  or 

6  Asp.  M.  0.  641;  and  The  Henri 
IV.,  13  Quebec  L.  R.  379. 

(a:)  The  Hornet,  (1892)  P.  361. 

(y)  The  Froatburg,  26  Fed.  Rep. 
451 ;  The  Dauntless,  116  Fed.  Eep. 
543,  where  the  ship  was  in  tow. 

(z)  The  Bruxellesville,  (1908)  P. 
312.  1 

(a)  The  Columbus  (1849),  3  W. 
Rob.  168;  The  Franconia,  16  Fed. 
Rep.  149;  PeMie  v.  Boston  Tow- 
Boat  Co.,  49  Fed.  Rep.  464. 


(g')  See  Cargo  ex  Argos  (1880), 
L.  R.  5  P.  C.  134,  165,  and  cases 
there  cited. 

(r)  Notara  v.  Henderson  (1872), 
L.  B.  7  Q.  B.  225;  and  see  The 
Elma  (1880),  5  P.  D.  237,  note; 
The  Bernina  (1886),  12  P.  D.  36. 

(s)  The  Mma  (1880),  5  P.  D. 
237,  note. 

(«)  The  Wexford  (1888),  13 
P.  D.  10. 

(m)  The  Hansa  (1889),  6  Asp. 
M.  0.  268.    Cf.  The  Scotia  (1890), 
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in  a 'position  in  which  there  is  no  difficulty  in  raising  her, 
her  owner  would  not  be  justified  in  at  once  abandoning 
her  (&).  Where  an  anchor  and  chain  were  slipped  to  avoid 
collision,  and  the  cost  of  recovering  them  would  have  been 
more  than  they  were  worth,  their  f  uU  value  was  recovered  as 
damages  (c) .  If  he  elects  to  raise  her,  and  it  turns  out 
upon  a  survey,  that  she  is  not  worth  repairing,  he  is  entitled 
to  recover  as  damages  the  expense  of  mising  and  docking  her. 
less  her  value  in  the  dock.  If  he  repairs  her  at  a  cost 
exceeding  her  value  before  collision,  he  cannot  recover  the 
cost  of  repairs  beyond  sudh  value;  nor  anything  in  th^ 
nature  of  demurrage  {d) .  Where  there  was  such  delay  in 
raising  her,  that  it  was  impoBsible  to  determine  the  amount 
of  the  damage  done  by  the  collision,  the  claim  was  dis- 
missed (e) .  If,  acting  as  a  prudent  owner,  he  elects  not 
to  repair,  and  sells  her,  he  is  entitled  to  recover  her  value 
at  the  time  of  collision,  less  the  proceeds  of  sale,  together 
with  interest  from  the  date  of  the  collision  (/) . 

Where  a  ship  is  sunk  by  collision,  and  the  owner  pays  to 
the  wreck-raising  authority  the  cost  of  raising  her,  the  sum 
so  paid  is  damages  recoverable  from  the  wrong-doer  (g) . 

Damages  for  loss  occurring  during,  or  after,  and  in  conse-  Damage* 

quenoe  of,  the  collision,  but  caused  partly  by  negligence  of  ^aintiff's  ^ 

the  plaintiff,  cannot  be  recovered  as  having  resulted  entirely  negligence 

^  ,.  1  •  1  1     1  IT   ■  after  collision, 

from  the  defendant  s  negligence  which  caused  the  collision. 

Where,  by  the  omission  to  cut  a  lanyard  which  held  together 

two  shipe  which  had  been  in  collision,    the  damage  was 

increased,  it  was  held  to  have  been  caused  partly  by  the 

plaintiff's  negligence  in  not  cutting    the  lanyard  (^).     So 

damage  to  one  vessel  by  the  fluke  of  the  other's  anchor  was 

(J)    Of.   The   EavUah,   50   Fed.  Burr,  (1898)  P.  382,  approving  The 

Eep.  331;  The  Baltimore,  8  WaU.  North  Britain,   (1894)  P.  77.     As 

377  •  The  Thomas  P.  Wray,  28  Fed.  to  the  liability  of  the  owner  of  the 

Rep     626.  sunken  ship  for  such  expenses,  see 

(c)  Johanssen  v.  The  Elvina,  4  The  Crystal,  (1894)  App.  Oaa.  508; 

Fed    Hep.  573.  Howard  Smith  v.    Wilson,   (1896) 

(i)     The       Empress       Eugenie  App.  Gas.  579. 
(1860)    Lush.  138.     Cf.  The  Min-  (A)  The  Massachusetts  (1840),  1 

nie    26'  Fed.   Hep.   860:    Summers  W.  Bob.  371.    See  also  The  Flyinr/ 

V    The  Oneida,  ii  Fed.  Eep.  716.  Fish    (1864),    Br.    &    Lush.    436; 

fa')  The  Atlee,  12  Fed.  Rep.  734.  Grill  v.  General  Iron  Screw  Collier 

(fi  The  South  Sea  (1857),  Swab.  Co.    (1866),  L.   R.   1  C.   P.   600; 

■^^^f  ibid.  3  0.  P.  476. 

(g)   The    Engineer,    Tatham    v. 
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held  to  have  been  caused  by  the  negligence  of  both  ships, 
though  the  collision  was  caused  entirely  by  the  fault  of  the 
injured  vessel,  the  circumsfcancee  being  such  that  the  colli- 
sion would  have  been  harmleeis  but  for  the  fact  that  the 
other  vessel's  anchor  was  in  an  improper  position  (i) . 

If  the  damage  received  in  a  collision  is  greater  than  would 
ordinarily  be  the  case  because  the  injured  sh.ip  was  in  a  weak 
condition,  the  other  is  not  the  lass  liable  for  the  entire  loss,  if 
she  is  in  fault  for  the  collision.  The  principle  is,  that 
if  a  part  of  the  damage  was  clearly  attributable  to  the  wrong- 
doer, and  it  is  impossible  to  draw  the  line  with  precision,  and 
to  say  how  much,  the  wrong-doer  must  make  good  the  whole 
loss  (k) ;  but  where  the  damage  occasioned  by  the  collision 
can  be  easily  discriminated,  defects  disclosed  in  consequence 
of  the  collision,  though  existing  prior  to  it,  cannot  be  charged 
against  the  defendant  {l).  In  America,  however^  it  has  been 
held  that  where  a  canal  boat  foundered  after  the  collision, 
because  she  was  so  weak  before  the  collision  that  she  could 
not  go  into  dry  dock  with  her  cargo  on  board  to  be  repaired, 
the  loss  of  cargo  wais  not  proximiately  caused  by  the 
def endiant's  negligence  (m) .  In  other  American  oases  ,{n) 
half  damages  were  given  in  such  a  case;  amd  it  is  held  to  be 
negligence  for  the  ownOT  of  an  old  tod  weak  craft  to  expose 
her,  without  giving  warning  to  other  vessels,  to  the  ordinary 
risks  of  contact  with  other  craft  at  the  wharves  and  slips  of 
New  York  Ixarbour  (o) . 

What  have  been  called  consequential  damages — that  is  to 
say,  damages  beyond  the  value  of  the  ship  or  the  ooist  of 
repairs — ^may  in  some  cases  be  recovered  (p) . 

Where  a  smack  was  run  down  whilst  engaged  in  perform- 


(0  The  Margaret  (1881),  6  P.  D. 
76;  of.  The  Yotmg  America,  54 
Fed.  Eep.  410  (damage  by  jagged 
iron  on  a  ship's  side). 

(A)  The  Egyptian  (1864),  10 
L.  T.  910;  The  Young  America, 
supra;  The  Syracuse,  18  Fed.  Eep. 
828;  The  Howard,  30  Fed.  Rep. 
280,  and  cases  there  cited;.  The 
Bernina  (No.  3)  (1886),  6  Asp. 
M.  C.  66;  The  Sam  Gaty,  5  Bissel, 
190. 

(V)  The  Princess  (1886),  5  Asp. 
M.  C.  451. 


(ot)  The  New  York,  40  Fed.  Eep. 
900;  hut  see  The  I.  M.  North,  37 
Fed.  E«p.  270,  aliter. 

(»)  The  Gilson,  35  Fed.  Eep. 
333;  The  City  of  Augusta,  30  Fed. 
Eep,  844. 

(o)  The  Syracuse,  18  Fed.  flep. 
828;  The  N.  B.  Starhuch.  29  Fed. 
Eep.  797;  The  Beba,  22  Fed.  Eep. 
546. 

(jp)  As  to  wheiiher  ttie  question 
of  consequential  damages  is  for  the 
Court  or  the  registrar  and  mer- 
chants, see  below,  p.  285. 
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ing  a  salvage  eervioe,  she  recovered  the  sum  ^e  would  have 
received  as  salvage  reward  had  she  not  been  prevented  from 
oompleting  the  ,servioe  (g). 

So  freight  which  the  injured  ship  is  at  the  time  of  the  Loss  of 
■collision  .engaged  in  earning,  or  under  contract  to  earn,  less  '^^ 
the  charges  which  would  have  been  incurred  in  earning  it, 
together  with  interest  from  the  probable  termination  of  the 
voyage,  is  always  allowed  as  damages  (r).  "Lobs  by  contact 
is,  ajnongst  other  things,  loss  of  the  freight  which  the  ship 
would  have  earned  if  she  had  not  been  crippled  by  the  colli- 
sion" (s).  But  reasonable  efforts  must  be  made  to  obtain 
other  freight  when  the  vessel  is  able  to  earn  it  (t).  Where  a 
ship  was  run  down  whilst  on  a  voyage  to  Norway  to  bring 
home  a  cargo  of  lobsters,  and  another  ship  was  taken  up  for 
the  purpose,  it  was  held  that  the  freight  of  the  lobsters  was 
recoverable  as  consequential  damages  (u) .  But  a  claim  for 
loss  of  expected  fishing  profits  'during  the  time  it  took  to 
replace  the  lost  vessel  has  been  disallowed  (x) . 

So  the  increase  in  value  of  cargo  on  board  and  belonging 
to  the  owner  of  the  injured  ship,  which  would  have  arisen  had 
the  cargo  been  carried  to  the  port  of  discharge,  and  which  by 
the  collision  the  owner  is  prevented  from  earning,  may  be 
recovered  ,as  damages  in  the  ooUision  action  (y) . 

If  the  injured  ship  sinks  in  consequence  of  the  collision,  Salvage 
'the  expenses  of  raising  and  docking  her  are  recoverable  as    ■*^^^° 
damages  (z) .  And  isalvage  or  towage  (a)  expenses,  whether 
incurred   by   the  owiier,   or    paid   by   him   to   salvors,   are 
recoverable  as  damages,  if  they  are  properly  incurred  in 
■consequence   of   injury   received   in   the   collision  (&).      In 

(q)  The  Betsy  Caines  (1825),  2  (y)  The  Thyatira  (1883),  8  P.  D. 

Hagg.  Ad.  28.  155. 

(r)    The   ' Northumbria     (1869),  (z)     The       Empress       Eugenie 

L     R     3   A.    &   E.   6;    The  Kate,  (1860),    Luah.     138;     The    Annie 

(1899)  P.  165;  The  Macine,  (1906)  (1887),  12  P.  D.  50. 

p.  273.                    '  (a)  The  Inflexible  (1857),  Swab. 

'(«)    Per  Erie,    C.   J.,   Heard  v.  200;  The  Fletcher  and  Th'e  Grape- 

Bolman  (1865),  19  C.  B.  N.  S.  1,  shot,  42  Fed.  Eep.  504;  The  Ben- 

10.      As   to   the   cost   of   carrying  jamin  F.  Hunt,  Jr.,  34  Fed.  Rep. 

ffoods  to  their  destination,  see  Rose  816.    See  also  The  Young  America, 

V.  MUes  (1816),  4  M.  &  S.  101.  26  Fed.  Rep.  174;  The  Cepheus,2i 

(t)  The  G.  P.  Raymond,  28  Fed.  Fed.   Eep.  507;   The  Fannie  Tut- 

Tlep.  765.  W^^.  17  Fed.  Rep.  87. 

(«)    The    YorTeshireman    (1825),  (6)    The    Linda    (1857)^    Swab. 

2  Hagg.  Ad.  30,  note.  306;    The   Diana    (1874),    2   Asp. 

(ai)    The   Anselma   de    Larinaga  M.  C.  366;  The  WUliamina  (1878), 

(1912),  29  T.  L.  E.  587.  3  P.  D.  97,  99. 
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America  tbe  expenses  of  rescuing  and  sending  ashore  the 
crew  of  the  wrong-doing  ship,  and  of  the  consequent  delay, 
to  the  other  ship,  wene  allowed  as  damages  (c) .  And  the 
costs  of  both  parties  in  a  salvage  action  have  been  re- 
covered (d) ;  'but  in  a  later  case  siome  doubt  was  thrown  upon 
this  decision  (e).  The  expense  of  bail  in  a  salvage  action 
is  .recov£irable  (f ) . 

If  ,a  vessel  is  damaged  by  the  fault  of  two  otharB  and 
brings  'aja  action  against  one  and  recovera,  the  vessel  sued 
cannot  recover  any  proportion  of  the  costs  of  the  suit  if 
she  has  defended  it  unreasonably  (g) . 

The  cost  of  detaining  the  ship's  officers  whilst  the  ship  was 
being  repaired  has  been  allowed  as  damages,  where  it  was 
piroved  that  the  custom  of  the  trade  was  not  to  discharge  the 
officers  at  the  end  of  the  voyage  (h) .  In  America  the  cost  of 
detaining  the  crerw  afteir  the  ooUision,  and  of  attempts  to 
save  the  cargo,  has  been  allowed  (i). 

Where  it  was  proved  that  the  market  value  of  a  yacht  sunk 
in  a  coEision  was  diminished,  it  was  held  in  Ireland  that,  in 
addition  to  the  sum  required  for  repairs,  the  difference 
between  her  market  value  before  and  after  the  collision  was 
recoverable  as  damages  (fc) . 

Where  the  owners  suffer  loss  by  the  enforced  idlraiess  of 
their  ship  which  has  been  injured  in  a  collision,  demurrage  is 
allowed  by  way  of  damages  whilst  the  necessary  repairs  are 
being  effected,  and  whilst  any  other  business  which  is  ren- 
dered necessary  owing  to  the  collision  is  being  transacted 
which  necessarily  delays  the  vessel,  such  as  making  a  protest 
and  obtaining  the  necessary  official  documents  (?) .     Where. 


(c)  Leonard  t.  Wkitwell,  19  Fed. 
Eep.  547. 
.  (d)  The  Legatus   (1856),  Swab. 
168,    notwithstanding    Tindall    t. 
Bell  (1843),  11  M.  &  W.  228. 

(e)  Th«  British  Commerce 
(1884),  9'P.  D.  128. 

(/)  Ord.   XII.  c.   21a. 

(^)  The  Gairnbakn  (No.  2) 
(1914),  30  T.  L.  R.  309,  C.  A. 
In  the  Court  below  Evans,  P.,  laid 
down  an  Admiralty  rule  of  prac- 
tice disentitling  the  owners  of  the 
vessel  sued  to  add  the  costs  to  the 
damages  paid  in  making  up  their 
claim  against  the  other  ship  partly 
to  blame.  The  Court  of  Appeal  did 


not  pronounce  on  this  rule. 

(h)  The  Inflexible  (1857),  Swab. 
200. 

(»)  Ilo-ffman  v.   Union  Ferry  of 
Brooklyn,  68  New  York  Eep.  385.  ■ 

(V)  The  Georgiana  and  The  An- 
glican  (1873),  21  W.  E.   280. 

.  (V)  The  City  of  Buenos  Ayres 
(1871),  \  Aap.  M.  O.  169;  The 
Clarence  (1850),  3  W.  Eob.  283; 
The  Inflexible  (1857),  Swab.  200; 
The  Star  of  India  (1876),  1  P.  P. 
466.  As  to  demurrage  where  the 
injured  ship  is  one  of  a  line  ad- 
vertised to  sail  at  fixed  dates,  see 
The  Black  Prince  (1860),  Lush. 
568.       In    The     City    of    Peking 
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two  coHLsions  have  occurred  each  of  which  renders  it  necee- 
eajy  for  the  veeeel  to  be  repaired  the  loss  of  time  will  be 
attributed  to  that  which  is  first  in  time  (to)  . 

Where  a  dredger  was  sunk  by  the  defendant's  steamship,  other 
and  afterwards  raised  and  repaired,  the  owners  were  held  ^^P®"^®'- 
entitled  to  damages  not  only  for  the  period  during  which 
they  had  hired  anotheir  dredger,  hut  also  for  the  period  during 
which  they  had  lost  the  use  of  their  own  dredger  (w) . 

A  series  of  decisions  in  the  House  of  Lords  has  made  it  Vessels 
clear  that  a  public  body  not  working  for  mercantile  gain,  pubSfbodies 
which  is  temporarily  deprived  of  its  B.hip  by  a  wrong-doer, 
is  entitled  to  substantial  damages,  irrespective  of  the  special 
use  which  it  might  have  made  of  her  during  the  time  she 
was  under  repair.  Earlier  decisions  of  the  Admiralty  Court 
and  of  the  Court  of  Appeal,  to  the  effect  that  pecuniary 
loss  only  is  recoverable  as  damages,  ore  no  longer  law.  In 
The  Greta  Holme  (o),  a  dredger,  belonging  to  the  Mersey 
Docks  and  Harbour  Board,  and  The  Mediana  (p),  a  light- 
ship belonging  to  the  same  owners,  was  run  down  and  injured 
by  the  negligence  of  the  defendant  ship.  The  Board  had 
no  spare  dredgesr,  and  in  conisequenoe  of  her  detention 
whilst  under  repair  mud  accumulated  in  the  harbour,  which 
had  afterwards  to  be  removed.,  As  regards  the  lightship, 
the  Board  had  at  considerable  expense  provided  a  spare  light- 
ship to  take  the  place  of  this  or  other  lightships  which, 
owing  to  collision  or  other  cause,  had  to  be  withdrawn  from 
their  stations.    It  was  held  in  both  cases  that  the  Board  were 

(1890),     15     App.     Cas.     438,     a,  Ross,  50  Fed.  Eep.  845.     Of.  The 

claim     for     demurrage,     whilst     a  Cayuga,     7     Blatohf.     383;     The 

substituted  vessel  belonging  to  the  Osoeola,  34  Fed.  Eerp.  921.  Where 

same    owners     did   .the  '  work    of  the  injured  ship   lost  her   charter 

the  injured  vessel,  was  disallowed:  and  got  a  new  and  less  profitable 

.see-  the  observations   on  this   case  one,    the    difference    between    the 

in  The  Mediana,  (1900)  A.  O.  113,  values    of    the    two    charters    was 

119    aeq.,   distinguishing     it    from  allowed  as  damages:    The  Belgen- 

The  Greta  Eolme,  infra,  and  The  land,  36  Fed.  Rep.  504.    The  rate 

Mediana.     If  the   injured  ship  is  of  demurrage  depends  on  the  cir- 

a  passenger  ship  running  in  an  ad-  oumstanoes  of  each  case,  and  on  the 

vertised     service,    it    is     held    in  profitableness  of  the  employment  of 

Amerioa  that  the  owner  is  entitled  the  ship  near  the  time  of  collision, 

to  receive  as  damages  the  probable  (»)   The     Ilaversham     Grange, 

cost  of  hiring  another  vessel  to  per-  (1905)  P.  307;  10  Asp.  156. 

form  her  service;   and  not  the  less  (»)     The     Tugela     (1913),     30 

so    because  he   has   another   vessel  T.  L.  E.  101. 

kept  as  a  stand-by  to  be  used  in  (o)  (1897)  App.  Oas.  596. 

case  of  accidents:  The  Emmu  Kate  (?)  (1900)  App.  C^s.  113. 
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entitled  to  substantial  and  not  merely  nominal  damages  for 
the  detention  of  their  craft  whilst  under  repair  in  conse- 
quence. These  cases  were  followed  hj  The  Marpessa  {q) 
when  the  previous  decisions  weire  approved,  but  clearly 
limited  to  non-mercantile  claimants  (r),  the'  latter  having 
stiU  to  prove  an  actual  loss  (s),  and  the  principles  laid  down 
have  been  applied  to  the  case  of  a  warship  {t). 

Where  damages  are  estimated  upon  the  footing  of  a  total 
loss,  lalthough  in  fact  the  ship  is  subsequently,  saved  .and 
repaired,  with  the  exceptions  mentioned  above,  nothing  will 
be  allowed  for,  or  in  the  nature  of,  demurrage  (m)  . 

In  some  of  the  cases  (a;)  where  damages  were  allowed  in 
respect  of  the  loss  of  a  specific  voyage,  demurrage  during 
the  probable  duration  of  the  voyage  appears  .to  have  been 
allowed;  this  was  clearly  wrong  (t/).  Thus  in  The  Star  of 
India,  where,  in  consequence  of  the  collision,  a  vessel  lost  the 
benefit  of  a  charter,  damages  were  allowed  for  the  loss  of  the 
•  charter-party  in  addition  to  demurrage  (2) . 
Loss  of  The  principle  upon  which  loss  of  a  charter  is  allowed  as 

damages  is  that  the  value  of  the  charter  is  an  accurate 
measure  of  the  value  of  the  ship  to  the  owner  during  the  time 
she  is  under  repiair,  or  is  otherwise  by  reason  of  the  collision 
prevented  from  earning  money  or  being  of  use  to  her  owner. 
Where  at  the  time  of  the  collision  there  is  no  existing  charter, 
but  there  is  a  contract  under  which  the  ship  is  engaged  to 
sail  upon  a  profitable  voyage,  the  probable  earnings  of  the 
ship  under  the  contract  wiU  be  allowed  as  damages.  The 
Argentino,  at  the  date  of  the  collision,  was  under  an  engage- 
ment to  take  in  a  cargo  at  Antwerp  for  Baboum,  taking  the 
place  of  one  of  a  line  of  ships  advertised  to  sail  between 
Antwerp  and  Batoum.    It  was  held  "by  the  House  of  Lords, 

((?)    (1907)   A.  0.   241;    10  Asp.  (t)   The    Astrakhan,   (1910)    P. 

197,  232.  172. 

(r)  American  decisions  are  hardly  («)  The  Cohmibua  (1849),  3  W. 

in  accordance  with  The  Mediana.  Rob.   158. 

Cf.  The  Conqueror,  166  U.  S.  Rep,  {x)  The  Star  of  India  (1876),  1 

110   (a  yacht  run  down);   Fisk  v.  P.  D.  466;  The  Consett  (1880),  5 

City  of  New  York,  119  Fed.  Rep.  P.  D.   229. 

256;  The  Providence,  98  Fed.  Rep.  {y)    The   Argentino    (1888),    14 

133;    The   George   W.    Soby,   111  App.  Cag.  519,  523. 

Fed.   Rep.  601.  {z)  The  Star  of  India,  ubi  supra; 

(s)    The    Bodlewell,    (1907)    P.  The  Consett,  ubi  supra. 
286;    10  Asp.   479. 
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.affirming  the  decision  of  Bowen  and  Lindley,  L.  JJ.  (diss. 
Lord  Esher,  M.  B..),  that  there  should  be  allowed  as  damages 
hj  the  collision  "the  ordinary  and  fair  eaminge  of  such  a 
ship  as  The  Argmtino,  having  regard  to  the  fact  that  she 
■was  put  up  as  one  of  W .  &  L .  'e  line  of  steamers  trading  t,o  the 
Black  Sea,  and  advertised  as  such"  (a).  The  Kate  (b)  wae 
sunk  upon,  her  outward  voyage  to  a  port  from  which  she  was 
under  charter  to  carry  a  cargo.  Her  owner  recovered  her 
probable  value  at  the  end  of  the  voyage,  plus  the  profits  of 
the  charter.  This  principle  was  subsequently  extended  to  the 
ease  of  a  second  charter  (c) . 

A  fishing  smack  recovered,  beisides  the  value  of  her  nets  Loss  of 
and  gear  which  she  was  obliged  to  cut  adrift,  the  amount  she  ^^^^°s 
might  reasonably  have  expected  to  earn  during  the  rest  of 
the  season  (d),  and  on  the  principle  of  the  above  cases  this 
appears  to  be  the  correct  principle  of  assessment.  But  in  a 
case  where  a  trawler  was  sunk  a  claim  for  the  loss  of  fishing 
profits  during  the  time  it  took  to  replace  her  was  not 
allowed  (e). 

The  value  of  an  anchor  and  chain  properly  slipped  in  the  Anchor 
hope  of  avoiding  oollieion  will  be  recoverable  as  damiages,  *  ^^^ 
whether  the  step  is  successful  or  not  (/) . 

In  America,  average  charges  incurred  by  a  cargo  owner  in  Average 
a  foreign  port,  by  reason  of  a  collision  in  Amierican  waters, 
were  recovered  as  damages  caused  by  the  collision  (g) .     In 
this  country   a  similar  claim  by  the  shipowner    was  dis- 
allowed (h) . 

Damages  which,  although  consequent  upon  the  collision.  Remoteness 
do  not  immediately  or  necessarily  flow  from  it,  cannot  be  °    *™a&e- 

(o)    T/ie    Argentina    (1889),    14  3  W.  Bob.  283,  286;  The  Eisoluto 

App.  Gas.  519.     As  to  a  contract  (1883),  8  P.  D.   109. 

under  which  the  owner  of  the  in-  (e)   The    Anselma   de   Larinaga 

jured  vessel  is  able  to  run  another  (1912),  29  T.  L.  E.  587. 

of  his  owta  ships,  see  The  City  of  (/)  Johanssen  v.   The  Elvina,  4 

Alexandria,  40  Fed.  Rep.  697.  Fed.    Rep.    573; 


(S)    (1899)     E.    165.       Of.    The  Boyd,  supra,  p.  39  (/). 
Breeze,    The     Appendix,    H.M.S.  (g)  The  Energia,  66  Fed.  Rep. 

Fork,  and  distinguish  The  Undine,  604. 

The    Kaihovra,   all     cited   in   The  {K)  The  Marpessa,  (\%%V)'S .4SS%. 

Kate.  It  was  doubted  by  Gorell  BaJ^ne3, 

(c)  The  Racine,   (1906)  P.  273;  J.,  in  The  Toward,  8th  May   (or 
10  Asp.  300.  April?),  1899,  whether  the  balance 

(d)  The  Gleaner  (1376),  3  Asp.  of  general  average  can  ever  be,  as 
M.   C.   582;    The  Clarence  (1850),  was  suggested  in  The  Marpessa,  in 

the    shipowner's   favour. 

9(2) 
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Tecovered  against  the  ship  in  fault  for  the  collision  (i) . 
Where  the  master  and  part-owner  of  a  vessel  lost  by  collision 
claimed  his  probable  future  earnings  as  master,  and  profits  as 
part-owner,  it  was  held  that  he  was  entitled  to  nothing  more, 
by  wiay  of  damages,  than  the  value  of  the  ship  at  the  time 
of  the  collision  (fc) .  And  where  a  vessel  put  into  port  for 
repiairs  necessitated  by  collision,  and  her  cargo  of  fruit  was 
necessarily  discharged  to  enable  the  repairs  to  be  made,  and 
reloaded,  damage  occasioned  partly  by  handling  and  partly 
by  natural  decay  during  the  delay  was  held  not  to  be  damage 
"  consequent  upon  collision,"  within  the  meaning  of  a  policy 
of  insurance  (Q.  A  claim  for  the  amount  payable  under 
a  workman's  compensation  award  for  incapacity  caused  by 
fright  at  seeing  the  defendant's  ship  looming  out  of  a  fog 
and  bearing  down  on  the  plaintiff's  veseel  was  disallowed 
on  the  grounds  that  the  damage  was  not  "  done  by  any  ship" 
within  the  meaning  of  the  Admiralty  Court  Act,  1861  (24 
Vict.  c.  10),  and  was  too  remote  (to).  Where  the  repairs  to 
a  vessel  were  delayed  by  a  strike,  damages  for  the  loss  of  the 
vessel  during  the  peiriod  in  which  the  repairs  were  inter- 
rupted were  held  a  consequence  of  the  collision  and  re- 
coverable (n). 
LosB  of  It  -vvas  not  the  practice  to  give  damages  for  loss  of  market 

for  cargo  on  board  a  ship  injured  by  collision  (o) .  The- 
difference  between  the  price  of  the  goods  when  they  arrive 
at  the  port  of  discharge  and  the  price  when  they  ought  to 
have  arrived,  and  but  for  the  collision  would  have  arrived, 
was  regarded  as  so  uncertain  that  it  was  held  not  to  be  the 
reasonable  consequence  of  the  collision,  but  this  hard  and  fast 
rule  is  no  longer  in  force,  since  the  question  now  appears  to 

(t)  As  to  remoteness  of  damages,  (m)  The  Rigel,  (1912)  P.  99. 

see  Mayne  on  Damages,  7th  ed.  48  On)  H.M.S.   London,   (1914')   P. 

seq.;  2  Smith's  L.  0.  11th  ed.  523  72. 

seq. ;  and  per  Martin,  B.,  in  Wilson  (o)  The  Parana  (1877),  2  P.  D. 

V.  Newport  Dock  Co.  (1866),  L.  E.  118,  124;  The  Nottmg  Hill  (1884), 

1   Ex.    177,   187;    of.   The   Gertor  9  P.  D.  105;  Smith  v.  Gondry,  1 

(1894),  7  Asp.  M.  O.  472.     As  to  How.   28;    The  Jos.    W.   Dyer  v. 

whether  remoteness  is   a   question  National  Steamship  Co.,  14  Blatchf . 

for  the  re-'istrar  or  the  Court,  see  483.       See,     however,     France    v. 

infra,  p.  285.  Gaudet  (1871),  L.  R.  6  Q.  B.  199^ 

(*)  The  Columbus  (1849),  3  W.  where  the  price  of  goods  con- 
Bob.  158;  and  see  The  Clarence  traoted  to  be  sold  at  a  profit  was 
(1849),  3  W.  Rob.  283.  recovered  in  an  action  for  conver- 

(t)  Pink  V.  Fleming  (1890),  25  sion. 
Q.  B.  D.  396. 
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be  one  of  fact,  namely,  whether  the  loss  of  market  is  a 
reasonable  consequence  of  the  collision,  which  is  the  subject 
of  the  action  (p) . 

Carnages  for  loss  of  life  are  now  recoverable  under  Lord  Damaged  for 
Campbell's  Act  (q)  by  the  relatives  or  legal  personal  repre-  ^°**  "^  ^'^*" 
sentatives  of  persons  killed  in  a  collision,  either  in  a  personal 
action  against  the  person  liable,  or  in  proceedings  w  rem  (r); 
and  notwithstanding  the  provisions  of  Lord  Campbell's  Act, 
by  wliich  an  action  to  recover  damages  for  loss  of  life  must 
be  commenoed  within  twelve  calendar  months  after  the  death 
of  the  deceased  person,  it  has  been  held  that  the  effect  of 
sect.  8  of  the  Maritime  Conventions  Act,  1911,  is  to  make 
the  action  maintainable,  if  brought  within  two  years  (s) . 
In  Canada  the  Vice-Admiralty  Courts  Act,  1863  (26  Vict. 
0.  24),  s.  10,  has  been  held  not  to  give  Admiralty  jurisdiction 
in  case  of  personal  injury  (i).  There  being  no  civil  action 
at  common  law  for  the  death  of  a  human  being,  a  claim  by 
the  Lords  Commissioners  of  the  Admiralty  for  the  capita- 
lised value  of  the,pensions  payable  to  the  relatives  of  the  crew 
of  a  submarine  sunk  by  the  negligence  of  the  defendants  was 
disallowed  (m)  . 

Carnages  recovered  by  the  shipowner  in  a  collision  action  Damages  not 

,  .  1    •        I.       T  p         1  •  J        J   eiilijeot  to  life 

are  not  subject  to  a  claim  for  Me  salvage  s-ervioes  rendered  salvage  claim. 

to  his  ship  in  consequence  of  the  collision  (x) . 

A  penalty  of  501.  in  addition  to  dalnages  can  be  recovered  Penalty  for 

against  a  ship  that  injures  a  light-ship  (y).  li'iht-sMp. 

Full  damaeres  may  be  recovered  by  the    injured  party  Damages 
,1  1    p        ji  11  _L      J!  ■where  loss 

though  he  has  been  compensated  tor  the  whole  or  part  ox  paid  by 

his  lose  by  his  insurers  (z).     But,  as  will  be  seen,  below  (a),  insurers. 

('P)  Sunn  T.  Buchnall  Brothers,  10  Asp.  149. 
(1902)  2  K.  B.  614.                            .      ■  (s)  The   Caliph,  (1912)   P.  213. 

(j)    9  &   10  Viot.   0.   93;    Fatal  (i)    The   Enrique,    Stockton,   V. 

Accidents  Act  (27  &  28  Viot.io.  95).  Ad.  Dig.  Canada,  157. 

As  to  assessment  of  damages  by  a  («)  The  Ameriha,  (1914)  P.  157, 

jury  in  the  Admiralty  Division,  see  affd.  (1917)  App.  Cas.  38. 

The  Orwell,  13  P.  D.  80.  («)  The  Arinie  (1887),  12  P.  D. 

(r)   The    Maritime    Conventions  50. 

Act,  1911   (1   &  2  Geo.  5,  c.  57),  (y)  57  &  58  Vict,  o.  104,  s.  666. 

s.  5,  see  irkfra,  pp.  154  seq.     For-  (z)    Yates   v.    Whyte    (1837),   4 

merly  only  by  action  in  personam,  Bing.    N.    0.    272;    Braaburn     v. 

see  The  Vera  Cruz  (No.  2)  (1884),  Great   Western   Sail.    Co.    (1875), 

9   P.    D.    96;    The   Theta,    (1894)  L.  R.  10  Ex.  1. 

P.   280;   The   Circe,   (1906)   P.   1;  («)  p.   258. 


134 


DAMAGES. 


.Damages  re- 
coverable by 
oargo-owner 
upon  the 
contract  of 
^carriage. 


Effect  of  the 
rule  as  to 
division  of 
loss  upon  the 
amount  of 
damages 
recoverable. 


he  is  bound  to  pay  to  his  insurers  such  damages  as  he  may 
recover,  to  the  extent  of  the  sum  received  from  his  insurers. 

D,amages  recoverable  by  a  cargo-owner,  or  by  a  passenger, 
upon  the  contract  of  carriage,  are  such  as  "  a  man  when 
making  the  contract  would  contemplate  would  flow  from  a 
breach  of  it"  (6).  This  somewhat  vague  rule  is  the  only 
one  to  be  extracted  from  the  cases.  It  is  beyond  the  scope  of 
this  work  to  discuss  the  general  subject,  and  it  is  sufficient 
here  to  state  that  a  brea,ch  of  the  contract  of  cari'iage, 
consisting  in  negligence  of  the  carrier  causing  collision  and 
lose  of  the  goods  carri'ed,  has  the  same  effect  as  regards 
liability  to  damages  as  a  breach  of  the  contract  in  any 
other  respect  (e). 

The  shipowner's  general  liability  as  carrier  is  considered 
elsewhere  (d). 

The  former  rule  as  to  division  of  loss  where  both  ships  were 
in  fault,  whilst  it  extended  the  right  to  recover  damages  by 
superseding  the  common  law  doctrine  of  contributory  negli- 
gence, also  limited  the  amount  of  damages  recoverable  to  one- 
half  the  claimant's  loss.  In  ithe  case  of  an  owner  of  cargo  on 
board  one  ship  suing  the  other  in  tort,  it  abridged  to  this 
extent  his  common  law  right  to  recover  full  damages.  But 
it  did  not  affect  his  right  to  recover  full  damages  upon  the 
contract  of  carriage  (e) .  And  if  part  of  the  loss  had  been 
recovered  against  the  owner  of  the  carrying  ship,  it  would 
seem  that  the  balance  up  to  one-half  the  lose  might  be  re- 
covered against  the  other  ship  (/).  .The  former  rule  of 
division  of  loss  is  superseded  by  the  Maritime  Conventions 
Act,  1911,. sect.  1,  by  which  when  two  or  more  vessels  are 


(6)  Per  Blackburn,  J.,  Hobbs  v. 
London  §  S.  W.  Rail.  Co.  (1875). 
L.  R.  10  Q.  B.  Ill,  121. 

(c)  As  to  the  subject  generally, 
see  Mayne  pn  Damages,  7th  ed. 
pp.  10  seq.  The  Parana  (1876), 
1  P.  D.  4^2;  2  P.  D.  118; 
McMahon  v.  TieU  (1881),  7  Q.  B. 
D.  591;  Lillgy  v.  Doubleday,  ibid. 
510,  are  amongst  the  later  cases 
on  the  subject. 

(d)  Infra,  p.  245.      , 

(e)  See     Chartered    Mercantile 


'Bank  of  India  -v.  Netherlands  India 
Steam  Navigation  Co.  (1882),  9. 
Q.  B.  D.  118;  10  Q.  B.  D.  521; 
The  Bushire  (1886),  5  Asp.  M.  O. 
416. 

(/)  In  The  Demetrius  (1872), 
L.  R.  3  A.  &  E.  523,  iij  does  not  • 
a;ppear  whether  the  plaintifl 
claimed  the  whole  or  half  fits  loas: 
The  Milan  (1860),  Lush.  388,  and 
The  Hector^  (1883),' 8  P.  D.  218,, 
seem  to  limit  his  right  to  half. 
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at  fault  damages  are  recovered  in  proportion  to  the  degree     o 
of  fault  of  each.    Tke  effect  of  the  rule  as  to  division  of  loss 
is  fully  considered  in  the  next  chapter. 

The  Acts  limiting  the  shipowner's  liability  largely  affect 
the  amount  of  damagea  recoverable  by  the  sufferer  in  a 
collision.  These  enactments  also  are  fully  csonsidered  in 
Chapter  VII. 
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CHAPTEE  VI. 


THE  RULE  AS   TO  DIVISION   OF  LOSS. 


Until  the  Maritime  Conventions  Act,  1911  (a),  was  passed, 
division  of  Iosb  in  cases  where  at  oammon  law  no  damages 
can  be  recovered  by  reason  of  contributory  negligence  on 
the  piart  of  the  plaintiff,  was  decreed  in  collision  cases  under 
a  rule  of  the  Court  of  Admiralty  extended  to  all  courts  by 
sub-sect.  (9)  of  sect.  25  of  the  Judicature  Act.  This  rule 
has  now  been  supenseded  by  statutory  enactment,  but  as  it 
would  appear  that  the  intention  of  the  Act  is  not  to  alter  the 
law  as  to  the  cases  in  which  loss  should  be  divided,  the 
history  of  the  rule  and  decisions  upon  it  remain  relevant, 
■nie  four  cases  "  Jn  the  first  plaoe  it  (coUision)  may  happen  without 
blame  being  imputable  to  either  party,  as  where  the  loss  is 
occasioned  by  a  storm  or  other  vis  major.  In  that  case  the 
misfortune  must  be  borne  by  the  party  on  whom  it  happens 
to  light,  the  other  not  being  responsible  to  him  in  any  degree. 
Secondly,  a  misfortune  of  this  kind  may  arise  where  both 
parties  are  to  blame — ^where  there  has  been  want  of  due 
diligence  or  of  skill  on  both  sides.  In  such  a  case  the  rule  of 
law  is  that  the  loss  must  be  apportioned  between  them,  as 
having  been  occasioned  by  the  fault  of  both  of  them. 
Thirdly,  it  may  happen  by  the  misconduct  of  the  suffering 
party  only;  and  then  tbe  rule  is  that  the  sufferer  must  bear 
his  own  burden;  Lastly,  it  may  have  been  the  fault  of  the 
ship  which  ran  the  other  down ;  and  in  this  case  the  innocent 
party  would  be  entitled  to  an  entire  compensation  from  the 
other"  (&). 

This  etatetment  of  maritime  law  of  England  as  to  the  inci- 

(o)  1  &  2  Geo.  5,  0.  57.    Sect.  1  (1815),  2  Dodat   83,   85.     In  The 

is  quoted  infra,  p.  143.  Lord    Melville     (1816),     cited     2 

(6)  Per  Lord  Stowell  (then  Sir  Shaw's  App.  Gas.  402,  is  a  dictum 

W.    Scott),    The    Woodrop    Sims  to  the  like  effect. 
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dence  of  loss  in  case  of  coUision  does  not  ooour  in  any 
sentence  or  judgment;  it  is  an  obiter  dictum  of  Sir  W. 
Scott,  afterwards  Lord  StoweU.  It  has,  however,  never 
been  questioned  as  an  accurate  statement  of  the  law;  it 
has  been  cited  with  approval  in  the  House  of  Lords  (c), 
and  it  has  frequently  been  acted  upon  by  the  Courts 
since  its  deliverance  in  the  year  1816.  It  is,  however, 
open  to  two  criticisms.  In  the  first  place,  it  is  not  in  accord- 
ance with  numerous  decisions  of  the  High  Court  of 
Admiralty  during  the  seventeenth  and  eighteenth  centuries. 
During  that  period  the  rule  of  division  of  loss  was  frequently 
applied  in  cases  where  the  causie  of  collision  was  uncertain, 
and  also  where  the  collision  was  purely  accidental  (d).  How- 
ever, whatever  doubts  there  may  be  as  to  the  scope  of  the  rule 
when  Sir  W.  Scott  thus  stated  it  in  1816,  thei-e  can  be  no 
doubt  that  in  modern  times  the  rule  applied  only  in  cases  of 
"both  to  blame."  Secondly,  recent  cases  show  that  the  lose 
is  not  divided  in  every  case  where  there  is  "  want  of  due  dili- 
gence or  of  skill  on  both  sides,"  but  that  a  ship  is  Kable  only 
for  such  want  of  diligence  or  skill  as  has  caused  or  contributed 
to  the  loss.  Upon  this  point  there  heiB  been,  if  not  an 
alteration  of  the  law^  an  increasing  disposition  to  disregaxd 
negKgence  which,  though  connected  with  the  collision;  is  not 
its  proximate  cause  (e). 

The    earliest   trace  (/)  of  the  rule  as  to  division  of  loss  History  of 

apipears  in  the  Laws  of  Oleron,  a    code  of  maritime  law    .,^  ^  ®" 

1  , «  ,  /    s  ■      t  The  Laws  of 

attributed    to    the    twelfth   century  {g),  and  recognised  as  Oleron. 

(c)   Hay  V.   Ze  Neve   (1824),  2  the  dead  shall  be  his  own."     Of. 

Shaw,  So.  App.   Cas.  409.  Laws  of  Alfred:   "If  an  ox  wound 

(<f)  The  authorities  for  the  state-  another  man's  ox,   and  it  die,  let 

ment  in  the   text  are  a  series  of  them  sell  the  live  ox,  and  have  the 

cases    (unreported)   collected   from  worth  in  common,  and  also  the  flesh 

the  Admiralty  Court  books.     They  of  the  dead  one."     In  the  seven- 

aje  set  out  in  the  note  at  the  foot  teenth  century,  a  seaman,  seeing  a 

of  this  chapter.  ship     that    bore   marks  of  having 

(e)  See  cases,  supra,  p.  30.  been  in  collision,  says  to  her  crew, 

(/)  The  Book  of  Exodus,  ch.  xxi.,  "I  think,  brothers,  you  have  been 

TV.   35,  36,  is  cited  by  Oleirac  in  bulling    it   somewhere " ;     and   we 

support  of  the  rule.    The  passage  is  are  told  that  the  word  "  bulling," 

as  follows :   "  And  if  one  man's  ox  in  common  acceptation  with  seafar- 

hurt  another's,  that  he  die;    then  ing  men,  is  where  one  ship  runs  foul 

they     shall    sell   the   live   ox,   and  of  another:  Ad.  Ct.  Misoell.  Books, 

divide   the  money   of  it;    and  the  300,  5th  Nov.  1677.    "Mo.ses'law" 

dead  ox  also  they  shall  divide.     Or  was  also  a  term  in  use  with  seamen 

if   it  be  known  that  the  ox  hath  (ifiid.  No.  302,  29th  Jan.  1691—2), 

used  to  push  in  time  past,  and  his  and  perhaps  refers  to  this  matter. 
Qwner   hath  not  kept  him   in;    he  ((7)    1  Pardessus,   Collection  des 

shall   surely  pay,  ox   for  ox;    and  Lois  Maritimes,  pp.  283  seq. 
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aathoritative  in  this'  countiy  at  least  as  early  as  the  four- 
teenth century  (7i).  This  code  contains  a  pirovision  (Art.  15) 
that  when  &  ship  at  anchor  is  damaged  by  a  ship  under  way^ 
the  lose  on  the  ship  shall  be  divided  between  the  owners  of 
the  two  ships,  and  the'' loss  on  the  cargo  bet-Ween  the  mer- 
chants (i),  provided'  the  master  and  mariners  of  the  ship, 
under  way  swear  that  they  did  not  do  the  damage  wit- 
tingly (fc). 

This  provision  for  distributing  the  loss  in  case  of  collision 
appears  in  various  forms  in  the  lawB  of  Wisby  and  other 
Northern  Codes,  in  the  Consolato  del  Mare,  in  the  Ordonnance 
de  la  Marine  of  Louis  XIV.,  and  in  almost  every  code  of 
maritime  law  since  the  Middle  Agee.  The  division,  however, 
is  not  by  all  the  codes  made  in  equal  ishares;  and  in  some  the 
loss  appears  to  have  been  distributed  in  the  way  of  general, 
average  contribution  (I) .  The  principle  or  idea  underlying 
the  rule  seems  to  have  been  that  collision  was  a  peril  of  the 
sea — a  common  misfortune  to  be  borne  by  all  parties,  either 
equally  or  rateably  according  to  their  interests  at  risk. 

The  English  The  rule  of  dividing  the  loss  being  found  in  the  Laws  of 
''■  Oleron  and  the  early  codes,  the  judges  of  the  English 
Admiralty  were  at  a  lose  to  find  reasons  for  applying  it  when 
negligence  was  proved  against  oiie  or  both  ships.  The  idea, 
of  a  collision  having  been  caused  by  negligence  does  not 
seem  to  have  been  present  to  tJhe  minds  of  the  framers  of  the 
Laws  of  Oleron;  and  it  is  not  very  distinct  in  the  later  codes... 
When,  in  the  early  part  erf  the  seventeenth  century,  collision 
cases  became  frequent  in  the  Admiralty  Court,  the  question 
of  negligence  comes  into  prominence;  and  it  is  just  at  this, 
time  that  sentences  dividing  the  loss  first  appear  in  the 


(h)  The  Record  or  Roll  D«  Supe-  these  laws  dating   from  the  early- 

rioritate  Maris  et  Jure  Admiralif-  part   of  the-  14th   century:    Black 

tat^  Aneflite  of  12;  Ed.  3.(1338),  Book,  of  the  Admiralty,  feolls  Ser. 

refers  to  I^a  Ley  Oleyroun  as  the  vol.  1,  Ixxxii. 
la-w-  of  the  Eiiglish  Admiralty:  see  (»)  "Le  dommage  doit  eatre  ap- 

Prynne,    Animadv.    109;    Selden's  prisie  et  party  par  moitl6  entre  lea 

Mare  Claiisum,  1.  2,  o.  24.    A  re-  deux   nefa,   et   les    vins   qui   sbnt 

cord  set  out  by  Prynne,  Animadv.  dedena  les  deux  nefa  doivent  partir 

110,   117,  shows   that  the  Law  of  du  domma«e  entre  lea  marchaunta" : 

Oleron    was   administered    in     the  Black  Book,  i.  108;  ii.  229,  1449; 

local  Court  of  Bristol  in  24  Ed.  3  iii.  21. 
(1350).     There  are  extant  in  the  (K)  De  bon  grfi. 

archives  of  the  Oity  of  London  and  (I)  See  further,  as  to  these  codes>. 

elsewheM  in  thia  ooun'try  MSS.  of  the  note- at  the  foot  of  thia  chapter. 
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records.  Whether,  previously  to  this  date,  loss'  arising  from 
collision  .was^  in  practice  and  in  fact,  divided,  is  uncertain. 
There  is  no  record  earliea-  than  the  seventeemth  century  of 
loss  by  collision  having  been  divided  by  a  sentence  of  the 
EngKsh  Admdralty.  In  the  seventeenth  century  there  are 
many  sentemces  dividing  or  apportioning  the  loss;  but  the 
reasons  given  for  dividing  the  lose  are  various  and  inoon- 
sktent.  Sometimes  it  is  because  the  collision  was  not  wilful, 
sometimjBB  because , of  tlie  difficulty  of  proving  negligence  (m), 
SQimetimes  because  of  the  difficulty  of  apportioning  the  loss  to , 
the  degi^ee  of  fault.  As  the  idea  of  liability  for  negligence 
developed  and  nautical  experts  were  called  in  to  assist  the 
Admiralty  judges  in  dealing  with  questions  of  seamanship, 
so  the  necessity  for  finding  some  intelligible  reason  for  the 
arbitrary  rusticu-m  jvdicium  became  apparent.  So  late  as 
1648  a  sentence  occurs  in  which  its  application  is  expressed 
to  depend  upon  the  principles  of  general  average  contribu- 
tion. Not  until  the  last  century  is  it  expressly  applied  to  a 
case  .where  both  ships  axe  found  to  be  in  fault;  and  as  late  as 
1789  it  is  applied  where  neitheo;  ship  was  in  fault.  The 
development,  in  the  common  law  courts,  of  the  doctrine  of 
contributory  negligence  probably  supplied  a  plausible  reason 
for  the  application  of  the  rule  in  the  case  of  "  both  to 
blame";  and  also  for  confining  its  application  to  that  case 
alone.  Further  information  as  to  the  history  of  the  rule  in 
mediaeval  law,  and  in  the  English  Admiralty,  will  be  found 
in  the  note  at  the  foot  of  the  present  cliapter. 

As  to  the  policy  and  justice  of  the  rule,  theire  has  been  Policy  of 
much  difference  of  opinion.    Oleirac  approves  of  it  upon  the 
questionable  ground  that  the  law  must  not  give  any  induce- 
ment to  the  owners  of  old  ;and  worthleea  ships  to  get  them 
run  down  for  the  eaie  of  the  damages  they  may  recover  (w) . 

(ot)  Of.  Gtrotiua,  De  jure  belli  et  part  et  d'autre  est  jug6  avarie  oom- 

pacis,   1.   2,   0.   17,   §   21;   Loocen-  mune." 

tius,   1.   3,  c.   9,   §   11;    Valin,  aur  (n)  "Est   oonsidfirable    que    lea 

I'Ordonnance,  1.  3,  tit.  7,  Art.  11,  gens;  de    mer    sont   ordinairement 

vol.  2,  183,  "  par  la  difBcultd  de  re-  enolins  au  mal  et  h  la  baraterie  ": 

connoitre  de  quel  c8t6  est  la  faute,  Oleirao,  Us  et  Coustumes  de  la  Mer, 

et  jnger  mSme  si  la  faute  est  de  p.  68;  Boulay  Paty,  tit.  12,  s.  6 — 

nature  k  m6riter  que  celui  S,  qui  a      low     estimate      of     maritime 

elle  est  imputge  supporte  elle  ^om-  morality,  shared  by  judges  of  the 

mage  en  entier,  U  arrive  presque  Admiralty  in  recent  times.    Seejjcc 

toujours  que  le  dommage  re9U  de  Dr.  Lushington,  The  JJady  Camp- 
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That  iie  had  not  a  high  opinion  of  its  justice  seems  probable 
from  his  etigmatizing  it  as  judicium  rusticorwm^o),  a  term 
applied  to  it  also  by  Chancellor  Kent  (p).  In  the  courts  of 
this  country  it  has  been  much  abused.  Lord  Denman,  C.  J., 
said  lof  it:  "  It  is  an  arbitrary  provision  of  the  law  of  nations, 
not  dictated  by  natural  justice,  nor,  possibly,  quite  consistent 
with  it"  {q).  And  more  repeatly  Lord  Selborne,  C,  spoke 
of  it  in  similar  terms  (r).  The  argumients  adduced  in  its 
favour  .are  as  fanciful  as  they  are  divergent.  The  reason 
given  iby  Cleirac,  that,  but  for  it,  shipowners  would  purposely 
get  their  ships  run  down,  on  the  chanoe  of  recovering  exces- 
sive damages,  seems  far-fetched.  That  the  rule  conduces  to 
safety  at  sea,  by  encouraging  shipmasters  to  take  every 
possible  precaution  (s),  or  thit  it  makes  masters  of  large 
ships  more  careful  of  small  ones  {t),  as  has  been:  suggested  by 
other  authoriti'ss,  is  ftt  least  doubtful.  That  it  tends  to 
avoid  interminable  litigation,  as  has  beea  stated  by  a  high 
authority  in  this  country  (m),  is  not  evident.  Lindley,  L.  J., 
is  of  opinion  that,?  where  the  negligence  of  the  two  ships  is 
equal,  it  works  better  justice  than  the  rule  of  the  common 
law.  "  Why,  in  such  a  case,  the  damages  should  (at  common 
law)  pot  be  apportioned,  I  dp  not  profess  to  understand  "  (x). 
In  some  cases,  however,  as  applied  in  this  country,  it  worked 
positive  injustice.  It  prevented  the  innocent  owner  of  cargo 
on  boaxd  either  ship  from  recovering  from  the  wrong-doing 
owner  of  either  ship  more  than  a  part  of  his  loss  {y) :  and  it 

bell   (1825),   2   Hag.   Ad.   5;    and  (iq)  Se  Vatccs  v.  Salvador  (ISSS), 

Sir  R.  Phillimore  in  The  Macleod  4  Ad.  &  El.  420. 

(1880),  5  P.  D.  254.  (r)  (1881),  7  App.  Cas.  799. 

(o)  "  Les  iurisconsulte3  nomment  (s)  Celle-oi  est   fondle  sur  une 

et    qualifient    cette    decision    par  raison   d'inl6r§t   public,    ^   iin   de 

moiti6  judicium  rustioorum  .  .  .  et  rendre  lea  mattres  des  navires  plus 

se  prattique  ordinairement  par  les  sfeigneux  h  prendre  toutea  les  prfi- 

arbitres,   aibitrateursj  et   amiables  cautions   possibles  pour   6viter  oet 

compositeurs,  lors  et  quand  l'int6-  abordage:   Pothier,  vol.  4,  p.  444, 

rieur  des  parties,  ou  le  motifs  de  Avaries,  §  155. 

'    la  question  n'est  pas  k  descouvert  (t)  See  Bell's  Comm.  (ed.  1870, 

et  conneu;   ou  bien  quand  il  y  a  by  McLaren),  i.  627. 

de    la    ooulpe  de  part  et  d'autre  («)     See    per    Lord    Blackburn 

— aut  qiuindo  sunt  diverscB  judicum  (1881),  7  App.  Cas.  819. 

opiniones   hine    et    inde  probabU.  (x)  The  Bernina  (1887),  12  P.  D. 

Boer.    dec.   42,    n.    32— tel   fnt   le  58',  89. 

jngement  reoonneu  tant  juridic  du  (y)    See    i>er    Lord    Blackburn, 

sage  Roy  Salomon,  qu'il  donna  sur  ibid.;    The    Milan    (1860),    Lush, 

la    question    naturele    entre    deux  388;    The   Drumlanriq,    (1910)   P. 

mers"  {no).  249;    (1911)    App.    Cas.    16;    but 

(p)  3  Kent's  Comm.  §  231. 
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worked  in  an  arbitrary  and  uncertain  manner  when  com- 
bined with  the  statutory  limitation  of  liability  (z)..  Similar 
criticisms  might  be  made  on  the  revised  rule  embodied  in 
the  M.aritime  Conventions  Act,  1911,  but  whether  equitable 
or  not  the  rule  is  now  sanctioned  by  an  Act  of  Parliament. 

By  IT  &  18  Vict.  c.  104,  S..298,  where  both  ships  infringed  Merchant 
the  statutory  steering  rule,  the  Admiralty  rule  as  to  division  fss*^"*^  '*"'*' 
of  loss  was,  in  effect,  repealed.  Where  one  of  the  ships,  A., 
infringed  the  statutory  rule,  and  the  other,  B.,  was  in  fault 
in  some  other  respect  (e.g.,  look-out),  A.  could  recover 
nothing,  wbile  B.  recovered  half  liis  lose.  If  both  ships  were 
in  fault  cargo  owners  could  recover  half  their  lose  in  all  cases . 
This  unsatisfactory  state  of  the  law  was  put  an  end  to  by 
the  Merchant  Shipping  Amendment  Act,  1862(a). 

Before  the  passing  of  the  Judicature  Act  the  rule  as  to  Judicature 
division  of  loss  had  no  application  except  in  the  Court  of 
Admiralty.  Elsewliere  the  rule  that  a  person  cannot  recover 
damageis  for  loss  caused  wholly  or  in  part  by  his  own 
negligence  was  applied  in  collision  as  in  all  other  cases.  The 
Judicature  Act  (36  &  37  Viet.  c.  66),  s.  25,  sub-s.  9,  now 
repealed  by  the  Maritime  Conventions  Act,  1911,  s.  9  (3), 
enacted  that  the  rules  in  force  in  the  Court  of  Admiralty 
should  be  applied  in  all  ca^es  arising  out  of  a  collision  between 
two  ships,  if  both  ships  were  found  to  blame,  and  the  law  as 
to  the  incidence  of  loss  became  the  same  in  all  the  Courts  (&). 

The  rule  prevailed  in  some,  but  not  in  all,  the  colonies  and  Colonial  law. 
dependencies  of  Great  Britain.      In  Canada  it  was  applied 
in    1880    by    statute  (c),    in   the   common    law    as    well  as 

see  The  Bernina   (1887),  13  App.  original   draft  of    the  Act  it  was 

Cas.    1;     The    Franhland,    (1901)  provided  that  the  common  law  rule 

P.    161,    167;    and   supra,  p.   Ill,  should  prevail;  but  in  the  passage 

note     (b),     as     to     the    authority  of  the  bill  through  the  House  of 

of  The  ilUan.     The  question  as  to  Commons  the  Admiralty  rule  was 

the  right  of  an  innocent  owner  of  reinstated,  and  ultimately  made  the 

cargo  to  recover  no  more  than  part  law  of  the  land.     The  reasons  for 

of   his  loss   appears   to  have   been  preferring    the   Admiralty    to    the 

finally  settled  in  The  Drwmlanrig,.  common  law  rule  are  not  apparent. 

uhi  supra,  and  is  now  governed  by  It   appears  to   have  been  thought 

sect.  1  of  the  Maritime  Conventions  that  the  former  was  more  in  accord 

Act    1911.  with  the  law  of  foreign  countries. 

(z)    The    Voorimarts    and    The  See   Hansard's  Pari.   Debates,  3rd 

Khedive  (1882),  7  App.  Cas.  795.  ser.  vol.  216,  pp.   1800,  1801.      A 

(a)    25  &   26   Vict.   c.   63.     See  short    summary    of    foreign     laws 

further  as  to  this,  supra,  p.  56.  upon  the  point  is  appended  to  this 

(6)  At  the  passing  of  the  Judi-  chapter.     It  will  be  seen  that  they 

oature    Acts    the    Admiralty    rule  are  widely  divergent, 
narrowly  escaped  abolition.    In  the  (c)  43  Viot.  o.  29,  s.  8  (Canada). 
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It  applies  to 
All  coUisiohe, 
-vrhatever  the 
nationality  of 
the  ships,  and 
irhereyer  the 
oollision 


The  loss  is 
apportioned  in 
«qual  shares, 
whatever  the 
degree  of 
fault  in  each 
ship. 


Admiralty  Courts.  In  St.  Lucia  it  was  applied  where  the 
cause;  of  ooUision  was  unknown,  where  both  ships,  were  in 
fault,  and  also  in  the  case  of  inscrutable  fault  (d) . 

The  rule  applied  to  all  collisions,  whatever  the  nationaJlity 
of  the  ships,  and  wherever  the  collision  occurs.  Thus  it  has 
been  applied  where  both  the  ships  were  British  (e);  bbth 
foreign  (/) ;  one  British  and  one  foreign  (jg) ;  where  the 
collision  was  in  British  waters  {h) ;  in  foreign  waters  (i) ; 
and  on  the  high  seas(fc).  And,  as  stated  above,  it  applied 
whether  the  action  wasiin  Admiralty  or  in  a  Court  not  having 
Admiralty  jurisdiction  (Z).  Whether  the  rule  was  lex  loci 
or  lex  fori  does  not  appear  to  have  been  decided .  No  question 
has  'been  raised  in  any  case  as  to  its  universal  appliaa/tion. 
In  the  Court  of  Admiralty  it  'was  administered  as  part  lOf 
the  law  maritime;  though  it  is  doubtful  whether  it  ever 
formed  part  of  any  general  system  of  maritime  law. 

As  has  been  already  stated,  the  law  apportioned  the  loss 
whert'  both  ships  were  in  fault  by  obliging  each  wrong-doer  to 
pay  half  the  loss  of  tlie  other.  Thuis,  if  the  loss  on  ship  A. 
was  IjOOOZ.  and  that  on  B.  was  2,000Z.,  A.  could  recover  50QI. 
against  B.,  and  B.  could  recover  1,000Z.  against  A.  The 
Courts  made  no  attempt  to  administer  distributive  justice  by 
apportioning  the  loss  according  to  the  degree    of  fault  of 


(d)  QvE  Code  of  St.  Lucia 
(1876),  Art.  2360.  "If  the  cause 
of  collision  be  unknown,  or  it  be 
impossible  to  determine  by  whose 
fault  it  was  caused,  or  if  both  ships 
are  in  fault,  the  damages  are  borne 
in  equal  portions  by  both  ships." 

(e)  The  M.  L.  Alston  (1883),  8 
P.  D.  5;  The  Monte  Rosa,  (1893) 
P.  23;  The  Vera  Cruz  (1884),  9 
P.  D.  88,  96. 

(/)  The  North  American  arid  The 
Tecla  Carmen  (1858),  Lush.  79; 
Chartered  Mercantile  Bank  of 
India,  ^c.  v.  Netherlanqls  India 
Steam.  Navigation  Co.  (1883),  10 
Q.  B.  D.  521;  The  Washington 
(1841),  5  Jur.  1067;  The  Monarch 
(1840),  1  W.  Bob.  31. 

(17)  The  Voorwaarts  and  The 
Khedive  (1881),  7  App.  Ois.  795,; 
Chapman  v.  Moyal  Netherlands, 
^6.  Co.  (1879),  4  P.  D.  157;  The 
Bona  and  The  Ava  (1874),  2  Asp. 
M.  C.  182;  The  Vera  Cruz  (1884), 


9  P.  D.  88;  The  Seringapatam 
(1849),  3  W.  Rob.  38. 

(A)  See  note   (e),  above. 

(i)  Eay  v.  Le  Neve  (1824),  2 
Shaw's  (Sc.)  App.  Cas.  395;  the 
collision  was  in  Scotland. 

(A)  The  Rorm  and  T}ie  Ava 
(1874),  2  Asp.  M.  C.  182.  In  The 
Monarch  (1840),  1  W.  Eob.  21, 
the  collision  was  "  at  sea  ";  in  The 
Washington  (1841),  5  Jur.  1067, 
off  Berry  Head;  in  The  Seringa- 
patam  (1849),  3  W.  Eob.  38,  off 
Beachy  Head. 

(T)  It  was  held  by  the  Queen's 
Bench  Division  to  be  applicable  in 
the  case  of  a  collision  between 
Singapore  and  Sourabaya  between 
two  ships  belonging  to  the  same 
owners,  British  subjects,  but  regis- 
tered under  a  foreign  flag:  Char- 
tered Mercantile  Bank  of  India,  #c. 
V.  Netherlands  India  Steam  Navi- 
gation Co.  (1883),  10  Q.  B.  D. 
521. 
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which  each  ship  was  guilty  (m) .  "  Until  the  case  of  Ray  v.  Le 
Neve  .  .  .  there  was  a  queetion  in  the  Admiralty  Court 
whether  you  were  not  to  apportion  it  (the  lose)  according  to 
the  degree  in  which  they  (the  two  ships)  were  to  blame. 
But  many  years  ago  the  rule  of  the  Admiralty  was  settled, 
that  if  there  is  blame  causing  the  accident  on  both  sides 
they  ;are  to  divide  the  loss  equally;  just  as  the  rule  of  law  is, 
that  if  there  is  blame  causing  the  accident  on  both  sides, 
howevier  smiaJl  that  blame  may  be  on  one  side,  the  Loss  lies 
where  jt  flails"  {n).  The  principle  of  the  rule  was  said  to 
be  equality  of  participation  in  a  loss  arising  from  a  common 
fault  (o). 

By  the  Maritime  Conventions  Act,  1911,  the  equal  divi-  Maritime 
sion  of  loss  in  all  cases  was  abolished,  and  by  sect.  1  it  is  acW9iT"* 
enacted  :—  (i  iSr2  Geo.  5, 


1. —  (1)  Where  by  the  fault  of  two  or  more  ve.-isels,  damage 
or  loss  is  caused  to  one  or  more  of  those  vessels,  to  their  cargoes 
or  freight,  or  to  any  property  on  board,  th©  liability  to  miake 
good  the  damage  or  loss  shall  be  in  proportion  to  tlie  degree  in 
which  each  vessel  was  in  fault:  Provided  that — 

(a)  if,  having  regard  to  all  the  circumstances  of  the  case, 

it  is  not  possible  to  establish  different  degrees  of 
fault,  the  liability  shall  be  apportioned  equally;  and 

(b)  nothing  in  this  section  shall  operate  so  as  to  render 

any  vessel  liable  for  any  loss  or  damage  to  which 
her  fault  has  not  contributed;  and 

(c)  Nothing  in  this  section  shall  affect  the  liability  of  any 

(rn)   Trew  o.   Peiroe,  The  Mary  America  on  this  point,  see  infra, 

of  Poole  and  The  Mary  of   Wey-  p.  163,  note  («). 

mouth.    Ad.     Ot.    7th   July,   1692,  (n)  Per  Lord  Blackburn,  Cayzer 

infra,  p.  162;  The  Petersfield  and  y.Carron  Co.  (1883),  9  App.  Oas. 

The  Judith  Randolph  (1789),  cited  873,  881. 

in  the  next  case;  Say  \.  Le  Neve  (o)  See  per  Lord  Stowell  in  The 

(1824),  2  Shaw's   (So.)  App.  Cas.  Woodrop  Sims  (1815),  2  Dodg.  83; 

393,  and  see  the  cases  mentioned  per    Lord    Selbome,    C,    in    The 

below,    pp.    156    seg. ;    per    Lord  Voorwaarts      and      The      Khedive 

Blackburn,  The  Khedive  and  The  (1881),  7  App.  Cas.  795,-801.     See 

Voorwaarts    (1881),    7    App.    Cas.  also    The    Lima     (1858),    4    Jur. 

795,  808;   The  Margaret  (1884),  9  N.    S.    147;     The   Aurora    (1860), 

P.  D.  47,  51;  The  Meteor  (.1875),  Lush.    327;    The   Seringapatam,   5 

Ir.  Rep.  9  Bq.  567.     The  dictum  Not.  of  Oas.  66;  The  Celt  (1832), 

of  Lord  Campbell  in  The  Friends  3  Hag.  328;  and  per  Lopes,  L.  J., 

(1842),  4  Moo.  P.  C.  314,  322,  to  The  Bernina  (1887),  12  P.  D.  58, 

the   effect    that    the    loss    may    be  95   (joint  liability  for  joint  negli- 

apportioned  according  to  the  de-  genoe).     See,  however^   infra,   pp. 

gree  of  fault  in  each  ship,  is  with-  156   seq.,   for  other-  reasons  given 

out  authority.     As  to  the  law  in  for  the  rule  in  early  cases. 
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person  under  a  contract  of  carriag-e  or  any  contract, 
or  shall  be  construed  as  imposing  any  liability  upon 
any  person  from  -which  he  is  exempted  by  any  con- 
tract or  by  any  provision  of  law,  or  as  affecting  the 
right  of  any  person  to  limit  his  liability    in    the 
manner  provided  by  law. 
(2;  For   the   purposes  of   this   Act,  the  expression   freight 
includes  passage  money  and  hire,  and  references  to  damage  or 
loss  caused  by  the  fault  of  a  vessel  shall  be  construed  as  in- 
cluding references  to  any  salvage  or  other  expenses,  consequent 
upon  that  fault,  recoverable  at  law  by  way  of  damages. 

Scope  of  the  The  Act  applies  to  prooeedings  in  ielU  Courts  and  to  all 
vessels,  and  by  sect.  10  is  to  be  construed  as  one  with  the 
Merchant  Shipping  Acts,  1894  to  1907.  A  vessel  is  defined, 
by  sect.  742  of  the  Merchant  Shipping  Act,  1894,  as  includ- 
ing "any  ship,  boat,  or  other  description  of  vessel  used  in 
navigation."  Therefore  the  liabilities  arising  from  contact 
between  a  "  vessel "  and  a  pier  or  other  fixed  object,  or  a  craft 
or  other  floating  object,  not  within  this  definition  are  not 
affected.  A  gas  float  used  as  la  floating  beacon,  though 
capable  of  being  moved  on  the  faae  of  the  waters  (p),  a  non- 
descript square  craft  used  in  dredging  (q),  and  an  electric 
launch  in  which  passengers  were  taken  for  hire  on  an  arti- 
ficial lake  three  feet  deeip  (r),  have  h&ea  held  not  to  be"  vessels 
used  in  navigation."  In  the  preamble  the  Act  is  deolaxed 
to  be  enacted  because  conventions  have  been  signed,  and  it 
is  desirable  to  amend  the  law  relating  to  merchant  shipping, 
to  enable  effect  to  be  given  to  the  conventions.  The  Act 
would,  therefore,  seem  not  to  apply  to  King's  ships.  The 
Crown  is  not  mentioned  in  the  Act,  but  it  is  possible  that 
the  provisions  of  sect.  1  at  any  rate  may  be  treated  as  part 
of  the  lex  fori  and  applied  in  the  case  of  a  oollision  between 
a  King's  ship  and  a  merchantman.  The  Act  applies  to  all 
waters,  and  its  application  is  not  limited  to  waters  navigable 
by  sea-going  vessels  where  the  Collision  Regulations  are 
in  force  (s) . 

(p)   Gas  Float  Whitton  (No.  2),  (»•)     Southport     Corjmration    v. 

(1897)    App.   Oas.    337;    T7ie    Up-  Morriss,  (1893)  1  Q.  B.  359. 

cerne,  (1912)  P.  160.  (s)  Preliminary  Article,  Kegula- 

(?)  The    Blow-boat,   (1912)    P.  tions,  p.  312. 
217. 
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The  Aot  is  not  apparently  Hmited  to  cases  of  actual  con-  Cases  in 
tact  betweem  vessels  causing  damage  {t).  The  words  of  Tp^pi^^s";* 
sect.  1  are  wide  enough  to  cover  any  damage  caused  by  the 
fault  of  a  vesBed  {i.e.,  of  her  owner  or  those  in  chaxge  of 
her)  to  any  other  vessel  {i.e.,  to  those  interested  in  her  or 
her  cargo  or  freight),  but  will,  it  is  submitted,  be  limited  to 
cases  of  damage  within  the  terms  of  the  convention  relating 
to  ooUisions  referred  to  in  the  preamble.  The  extension  of 
the  rule  of  division  of  loss  to  cases  w'here  there  has  been  no 
actual  collision  was  undertaken  in  the  convention,  Art.  13 
of  which  refers  to  damage  whether  caused  "  by  the  execution 
or  non-execution  of  a  manoeuvre,  or  by  the  non-observance 
of  the  regulations,  even  if  no  collision  had  actually  taken 
place"  (m). 

The  Act  contains  no  definition  of  fault,  and  it  is  submitted 
that  the  intention  of  the  Aot  is  not  to  alter  the  law  as  to 
what  acts  cause  vessels  to  be  held  partly  to  blame  for  damage 
done,  but  only_  to  change  the  proportions  in  which  the  loss 
has  to  be  borne  in  cases  of  unequal  blame.  As  we  have  seen 
in  Chapter  I.,  for  two  ships  to  be  held  to  blame  both  must  be 
guilty  of  negligence  contributing  to  the  loss  {x) .  But  the 
common  fault,  or  rather  the  acts  of  negligence  committed 
by  the  ships  respectively,  need  not,  it  seems,  be  both  faults 
contributing  to  the  collision.  Thus  a  schooner  at  anchor, 
whose  sole  fault  consisted  in  having  her  anchor  suspended 
from  her  hawse  in  a  position  likely  to  do  damage  if  a  collision 
occurred,  was  held  liable  for  half  the  loss  suffered  by  the 
other  vessel,  a  dumb  barge,  that  negligently  went  foul  of 
the  schooner,  and  was  pierced  and  sunk  by  the  schcwner'e 
anchor  {y) .  Nor  is  it  neoessiary  that  there  should  be  a  colli- 
sion, in  the  sense  that  one  or  both  ships  must  be  under  way. 
A  steamship  and  a  dumb  barge  were  moored  at  the  same 
buoy.     The  fluke  of  the  steamship's  anchor,  which  was  im- 

(«)   In  The  Cairnbahn,  (1914)  P.  the  text  of  the  Collision  Convention 

25,  Lord  Parker    of    Waddington  is  printed  infra,  p.  550. 
expres.-ed  the  opinion  that  sect.  1  (a;)  The  Frankland  (1872),  L.E. 

was  not  confined  to  colli  Jon  eases,  4  P.   O.  529,  533;   The  Mona  and 

and  in  the  same  ca  e  it  was  pointed  The  Ava  (1874),  2  Asp.  M.  C.  182; 

out  that  where  doubt  exidted  as  to  Cayzer   v.    Carron    Co.    (1884),    9 

the  interpretation  of  the  Act  the  App.  Cas.  873. 
conventions  could  be  referred  to.  (y)    The     Margaret     (1881),     6 


(«)   The  English   translation  of       P.  D.  76. 


M. 
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The  Act 
applies  where 
the  two  ships 
are  not  in 
collision. 


Where  rhe 
•hip  in  oulli- 
sion  is  in  ton-. 


properly  hanging  from  the  hawse  pipe,  holed  and  capfiized 
the  barge,  as  the  steamship  rose  in  the  water  in  consequence 
of  her  cargo  being  discharged.  The  barge  had  been  negli- 
gently left  with  no  one  on  :board  her,  and  the  damage  might 
have  been  avoided  by  slacking  her  headfasit.  Both  steam- 
ship and  barge  were  held  in  fault,  and  the  loss  divided  (z). 
So  where  {a)  the  negligence  of  one  ship  consisted  in  not 
beaching  the  injured  craft  after  the  collision,  and  where  (6) 
the  plaintiff,  though  not  in  fault  for  the  collision,  might 
have  leseened  the  consequent  loss,  the  damages  were  divided. 
Damages  have  also  been  divided  in  the  case  of  a  collision 
between  a  ship  being  launched  and  another  under  way,  where 
the  fault  in 'the  former  was  committed  by  the  people  ashore 
in  starting  her  on  the  ways  at  an  improper  moment  (c) . 

Whether  the  former  rule  applied  where  the  two  ships  were 
both  in  fault  for  the  collision,  but  the  oallision  was  not 
between  themselves,  was  not  clear.  But  the  words  of  sect.  1 
of  the  Maritime  Conventions  Act,  1911,  cover  the  case. 
There  is  nothing  in  the  section  about  the  two  vessels  at  fault 
being  themselves  in  collision  with  each  other,  so  that  where 
one  of  two  vessels  oomes  into  collision  with  a  third  vessel, 
both  the  vessels  at  fault  are  liable  for  a  proportion  of  the 
damage  caused;  the  rule  that  there  is  no  right  of  contribu- 
tion between  joint  tortfeasors  does  not  apply,  and  one  guilty 
vessel  who  has  paid  the  damage  ishe  has  caused  can  recover 
the  'adjudged  proportion  of  what  she  has  paid  and  of  the 
damage  to  herself  from  the  other  guilty  vessel  (d) .  Simi- 
larly, it  is  submitted,  that  where  three  ships  are  in  fault 
for  a  collision  between  two  of  them,  the  loss  will  be  divided 
between  all  three  (e). 

The  application  of  the  rule  where  one  of  the  ships  in  col- 
lision is  in  tow,  and  both  are  in  fault,  has  not  been  fully 
considered  in  this  country.     It  seems  that,  whether  the  ship 


■(«)  The  Simstanborough,  (1892) 
P.  363,  note.  It  is  difficult  to  re- 
concile this  case  with  The  Monte 
Rosrt,-  (1893)  P.  23.  Cf.  The 
MoCallum  and  The  Odette,  7  Duval 
(Canada),   36. 

(a)  The  Scotia  (1890),  6  Asp. 
M.  C  541;  dist.  The  Hornet, 
(1892)  P.  361. 

(6)  The  B.  i  0.,  18  Fed.  Hep. 
513. 


(c)  The  United  States  (1865), 
12  L.  T.  33. 

(rf)  The  Cairnbahn,  (1914)  P. 
25.  In  The  Frankland,  (1901)  P. 
161,  is  a  dictum  to  the  same  effect 
under  the  o;d  rule. 

(e)  There  is  no  precedent  for 
such  an  extension  of  the  former 
rule  in  this  country,  but  in  America 
the  lo  s  i;  so  divided:  The  Pa^hiigo, 
25  Fed.  488.       ' 


MARITIME  CONVENTIONS  ACT,  1911.  1*'' 

in  tow,  or  her  tug,  is  alone  in  fault,  or  whether  both  tow  and 
tug  are  in  fault,  the  tow  is,  in  a  case  of  ordinary  towage,, 
Kable  for  half  of  the  damage  to  the  third  ship  (/) . 

A  barque  in  tow  sank  or  injured  a  third  ship.  An  action 
in  rem  was  brought  against  the  barque  and  heir  tug.  Judg- 
ment by  default  for  4,146Z.  10s.  Q,d.,  the  amount  of  the  loss 
on  the  third  ship,  went  against  the  barque.  The  action  pro- 
■oeeded  against  the  tug,  and  judgment  given  that  both  tug 
and  third  ship  were  in  fault.  It  was  held  that  the  tug 
owners  weore  liable  for  2,073Z.  without  deducting  therefrom, 
as  they  claimed,  a  sum  of  855Z.  5s.  Id.,  the  net  prooeeds 
of  the  sale  of  the  barque,  which  had  been  paid  out  of  Court 
to  the  plaintiffs  {g) . 

In  place  of  the  former  rule  under  which  losses  were  in  all  Liability  in 
<3ases  equally  divided,  the  Maritime  Conventions  Act,  1911,  to  fault, 
enacts  that  the  liabdKty  to  make  good  damage  and  loss  {h) 
shall  be  in  proportion  to  the  degree  in  which  each  vessel  is 
in  fault,  with  the  proviso  that  if,  having  regard  to  all  the 
circumstances  of  the  case,  it  is  impossible  to  establish  the 
degree  of  fault,  the  liability  shall  be  apportioned  equally  (i). 
The  fault  to  the  degree  of  which  liability  is  to  be  propor- 
tional must  be  fault  causing  or  contributing  to  the  colli- 
sion (fc) .  If  the  evidence  is  such  that  the  blame  cannot  be 
with  any  certainty  apportioned,  the  liability  sihould  be  appor- 
tioned equally,  but  the  decision  of  the  judge  of  first  instance 
should  not  be  lightly  interfered  with  'by  the  Appellate 
Court  (Z).  In  this  case  the  trial  judge  found  both  vessels 
to  blame,  one  much  more  than  the  other,  and  apportioned 
the  liability  at  four-fifths  and  one-fifth.  The  Court  of 
Appeal,  afiirm'ed  by  the  House  of  Lords,  varied  this  decision 
and  apportioned  the  liability  equally.  Where  both  vessels 
were  in  fault  for  excessive  speed  in  a  fog,  but  where  the 
"initial  fault"  lay  with  the  defendants,  they  were  con- 
demned to  pay  sixty  per  cent,  of  the  total  damage  caused 

(/)    The  Englishman    and    The  Chapter  V.,  supra,  p.  117,  seq. 
Australia,  (1894)  P.  239,  where  the  (t)    1   &  2  Geo.   5,  o.   1,  supra, 

<iollision  was  between  tug  and  third  p.   143. 
gjjjp  (A)  The  Peter  Bertoit  (1915),  84 

(g)    The   Morgengry     and     The  L.    J.   P.    87,   per    Piokford    and 

Blackcoch,  (1900)  P.   1.  ^^°^^'',  ?^-  ^^k:,     .,„,.v     -,„    . 

(A)    What  can   be   recovered   as  (l)  Ibid.;  aftd.   (1915),  13  Asp. 

•damae'es     has    been    considered   in       M.  C.   203. 

10  (2) 
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THE  RULE  AS  TO  DIVISION  OF  LOSS. 


Application 
of  the  former 
rule  where 
Kability  is 
limited. 


The  Voor- 
warts  and 
The  Ehedire. 


by  the  coUkiofla  and  the  plaintiffs  to  pay  the  other  forty  per 
cent.  (m).  The  owners  of  cargo  upon  a  vessel  adjudged 
entitled  to  recover  three-fourths  of  her  damage  from  another 
vessel  jointly  to  blame  for  the  collision,  can  recover  no  more 
than  three-quarters  of  the  damage  to  their  cargo  from  the 
other  veseel  («).  Sect.  1  of 'the  Act  incorporates  the.  doctrine 
of  The  Milan  (o)  and  The  Drumlanrig  (p)  upon  this  point, 
save  as  to  the  proportions  of  the  division  of  loss. 

The  application  of  the  Admiralty  rule  produced  singular 
results  where  one  or  both  ships  limited  their  liability  under 
the  Merchant  Shipping  Acts.  Two  ships,  The  Yoorwaarts 
land  The  Khedive,  having  been  in  collision,  the  owners  of 
The  Yoorwaarts  brought  an  action  in  rem  in  the  Admiralty 
Division  against  the  owners  of  The  Khedive,  who  counter- 
claimed  for  the  amount  of  the  loss  suffered  by  their  'own 
ship  (q).  Both  ships  were  held  in  fault  for  the  collision. 
The  owners  of  The  Khedive  brought  an  action  in  the 
Admiralty  Division  to  limit  their  liability  and  paid  the 
amount  of  their  statutory  liability  into  Court.  The  damage 
to  The  Yoorwoiorts  was  greater  than  that  to  The  Khedive, 
and  the  fund  in  Court  was  not  suiEcient  to  satisfy  aU  the 
claims  for  which  the  owners  of  The  Khedive  were  answer- 
able. It  was  held  by  the  House  of  Lords  (r),  overruling  a 
previous  decision  of  the  Court  of  Appeal  (s),  that  the  owners 
of  The  Yoorwaarts  were  entitled  to  pnove  against  the  fund 
in  Court  for  a  moiety  of  their  lose,  less  a  moieity  of  the  loss 
of  The  Khedive,  and  to  be  paid  out  of  the  fund  in  respect 
of  the  balance  pari  passu  with  the  othier  daimants.  By  the 
decision  of  the  Court  of  Appeal  (s),  it  had  been  held  that 


(m)  The  Rosalia,  (1912)  P.  109. 

(»)  The  Vmona,  (1914)  P.  141, 
145. 

(o)  (1860),  Lush.   388. 

(p)  (1911)  App.  Cas.  16. 

(?)  Stoomvaart  Maatachappy 
Nederlnnd  v.  Peninsular  and 
Oriental  Steam  Navigation  Co. 
(1882),  7  App.  Cos.  •793. 

(r)  Lord  Br^mwell  (in  an  opinion 
which  was  written  by  him,  but  not 
delivered;  see  7  App.  Cas.  note, 
pp.  826,  827)  points  out  that  some 
of  the  results  following  from  the 
decision  of  the  House  of  Lords  are 
of  doubtful  equity  or  justice;  that 
by  it  the  owners  of  The  Yoorwaarts 


were  as  well  off  as  if  their  ship 
were  blameless.  And  BaggaUay, 
L.  J.  (4  P.  D.  170),  points  out 
that  the  loss  to  the  owners  of  The 
Khedive  was  the  same  as  if  their 
ship  were  alone  in  fault.  Thus, 
where  both  ships  are  in  fault,  and 
one  limits  her  liability  under  the 
statute,  l^er  owners,  inasmuch  as 
they  lose  the  right  to  recover 
damages  against  the  other  ship,  are 
indirectly  answerable  in  damages 
to  a  greater  amount  than  the  statu- 
tory limit. 

(«)    Chapman  v.   Royal  tleiher-  ^ 
lands  Steam  Navigation  Co.  (1879), 
4  P.  D.  157. 


APPLICATION  WHEN  LIABILITY  LIMITED.  H9 

the  ship  pi-ovitig  against  the  fund  in  Court  was  entitled  to 
prove  for  half  her  loss,  without  deducting  anything  iii 
respect  of  her  liability  to  the  other  ship. 

The  question  to  be  decided  weis  whether  in  such  cases  there 
are  two  liabilities  in  damages,  one  on  the  part  of  each  ship- 
owner to  the  other  shipowner  for  half  the  loss  of  the  latter, 
or  only  one  liability,  namely,  a  liability  on  the  part  of 
the  owner  of  the  ship  that  had  done  the  greater  damage,  for 
the  difference  between  half  the  loss  of  the  one  ship  and  half 
the  lose  of  the  other— in  the  wo^rds  of  Lord  Selborne,  "a 
moiety  of  the  excess  of  the  aggregate  loss  beyond  the  point 
of  equaiity."  It  was  held  that  the  terms  in  which  the  rule 
of  the  Admiralty  was  laid  down  in  The  Woodrop  Sims,  The 
.Lord  Melville,  The  Peters  field,  The  Judith  Randolph, 
and  Hny  v.  Le  Neve,  showed  that  in  substance  there  was 
but  one  action  and  one  final  judgment;  and  that  such  final 
judgment  was  for  the  balance  between  a  moiety  of  the  loss 
of  the  one  and  a  moiety  of  the  loss  of  the  other.  The  later 
oases  of  The  Washington  and  The  Catherine (t),  The.Serin- 
gapatam  (m),  and  T'he  Tecla  Carmen  {x),  were  cited  as  con- 
firming this  view. 

The  eifect  of  this  decision  wiU  be  best  seen  by  an  illus- 
tration. Let  the  loss  on  ship  A.  be  10,000?.,  the  loss  pn 
ship  B.  20,000Z.,  the  lose  on  cargo  on  board  B.  40,000?., 
and  the  statutory  liability  of  A.  24,000Z.  According  to  the 
decision  of  the  House  of  Lords  the  owners  of  B.  are  entitled 
to  jtidgment  for  £5,000,  viz.:  £10,000,  half  their  loss,  less 
£6,000,  half  the  loss  of  A.  The  cargo-owners  being  entitled 
to  half  their  loss,  the  total  provable  against  the  fund  in  court 
is  £25,000,  and  B.'s  £5,000  being  one-fifth  of  the  total,  her 
owners  recover  £4,800,  one-fifth  of  £24,000.  In  practice 
the  proportions  are  seldom  so  simple,  but  the  above  facts 
sufiiciently  illustrate  the  existing  law,  tlie  main  feature 
of  which  is  that  the  higher  claim,  less  the  opponent  claim,  is 

(i)  (1851),  5  Jur.   1067.  for  the  balance  of  loss.     See  infra, 

lu)  (1849),  3  W.  Bob.  38,  U.  p.  162.     In  Holland  the  same  de- 

l,a;)  (1858),  Lush.  79.     To  these  oision   was    arrived   at   in   a   case 

may  be  added  the  early  cases  of  mentioned  in  Bynkershoek,  Qu'sest. 

Williams   u.    Marten   and   Rennen  Jur.   Priv.   1.  4,  c.   21.     See  also 

0.  Rumble,  Ad.  Ot.  1675  and  1698,  The  Sapphire,  18  Wall.   51;    The 

where  the  sAitenoe  was  in  terms  Manitoba,  15  Davis,  97.    * 
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Bight  of 
insured  under 
running- 
down  clause. 


Has  the 
Metritime 
Conrantions 
Act,  1911, 
altered  the 
rule  of  one 
liability  '■: 


recoverable  against  the  fund  in  Court.  Another  result  of 
the  decision  of  the  House  of  Lords  is  that,  where  the  loss  on 
each  ship  is  the  same,  and  each  ship  limits  her  liability,  the 
whole  of  the  sum  paid  into  Court  is  divisible  between  the 
owners  of  cargo  on  board  the  two  ships,  whilst  the  shipowners 
get  nothing. 

It  followed  from  the  above  decision  that  where  both  ships 
were  to  blame  there  arose,  not  cross  liabilities,  but  a  single 
liability  for  a  balance  upon  the  owners  of  the  ship  that  had 
sustained  the  smaller  damage;  and  therefore  the  shipowners 
to  whom  the  balance  was  payable  were  not  entitled,  whether 
on  behalf  of  them'selves  or  of  their  underwritei's  on  ship,  to 
recover  against  underwriters  who  had  agreed  to  indemnify 
them  against  "loss  or  damage  to  any  other  vessel,"  they 
being  under  no  liability  in  respect  of  such  loss  or  damage  (?/) . 

The  words  of  sect.  1  of  the  Maritime  Conventions  Act, 
1911,  are  "the  liability  to  make  good  the  damage  or  loss 
shall  be  in  proportion  to  the  degree  in  which  each  vessel  was 
at  fault."  Now,  as  we  have  seen  above,  the  effect  of  the  de- 
cisions on  the  old  Admiralty  rule  is  that  in  cases  where 
liability  is  limited  under  the  Merchant  Shipping  Acts  and 
losses  are  unequal,  it  may  happen  that  neither  of  the  vessels 
to  blame  makes  good  in  proportion  to  her  degree  of  guilt ;  she 
may  have  to  pay  as  much  as  if  she  were  solely  to  blame,  or  as 
little  as  she  would  if  ishe  were  blameless.  Under  the  former 
rule  the  form  of  judgment  used  has  long  been  that  the 
defendant  should  pay  a  moiety  of  the  plaintiff's  claim  and 
the  plaintiff  a  moiety  of  the  defendant's  counterclaim,  but 
only  the  difference  between  the  claim  and  the  counterclaim 
was  paid,  as  the  rule  imposed  only  one  liability.  The  Mari- 
time Conventions  Act,  1911,  has  repealed  sub-sect.  9  of 
sect.  25  of, the  Judicature  Act  and  in  place  of  the  old  rule 
enacted  that  the  liability  to  make  good,  i.e.,  to  pay,  losses 
shall  be  in  proportion  to  the  fault  of  each  vessel,  and  it  is 
submitted  that  this  enactment  may  be  construed  as  imposing 
a  liability  on  each  vessel,  unless  proviso  (c)  to  sub-sect.  (1) 


(y)   The  London  Stearriship  As- 
surance Association  v.   The  Gram- 


pian    Steamship'   Co.     (1890),    24 
Q.  B.  D.  32;  on  appeal,  ibid.  663. 
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of  sect.  1  preserves  the  old  rule  of  one  liability.  That 
proviso  provides  that  nothing  in  the  section  shall  be  con- 
strued as  imposing  any  liability  upon  any  person  from 
which  he  is  exempted  by  any  provision  of  law.  It  is  sub- 
mitted that  a  decision  based  on  the  terms  of  the  superseded 
rule  is  not  a  provision  of  law  exempting  a  person  from 
liability  {z) . 

Before  January  1st,  1918,  when  sect.  15  of  the  Pilotage  Division  of 
Act,  1913  (a),  came  into  operation,  where  two  ships,  .1.  and  Jj^esM^Ts 
B.,  were  both  in  fault  for  a  collision,  and  the  fault  of  B.  in  charge  of 
was  entirely  that  of  the  compulsory  pilot  (b)  in  charge  of  pjio™^   ^°^ 
hei-,  the  owners  of  B.  could  recover  half  their  loss  against 
A.,  whilst  the  owners  of  A.  could  i-ecover  nothing.      Her 
owners  were  not  liable  at  law,  and  no  damage  lien  attached 
to  the  ship.     But  the  fault  of  the  pilot  affected  the  owners 
of  B.,  and  the  owners  of  cargo  on  board  her,  to  this  extent: 
it  brought  into  operation  the  rule  as  to  division  of  loss,  and 
prevented  them  from  recovering  more  than  half  their  loss  (c) . 
Moreover,  though  successful  upon  their  defence  of  "com- 
pulsory pilot,"  they  obtained  no  costs  {d).     In  the  case  last 
mentioned  the  owners  of  the  ship  in  charge  of  the  compulsory 
pilot  were  entitled  to  judgmient  for  half  their  loss,  without 
deducting  anything  on  account  of  the  lose  of  the  other  ship. 
The  principle  of  the  decision  in  The  Khedive  (e)  did  not 
apply  in  such  a  case. 

The  case  of  The  Hector  (/),  in  which  these  points  were  The  Seetor. 
decided,  was  as  follows: — A  collision  occurred  between  The 
Augustus  and  The  Hector,  caused  by  the  fault  of  the  crew 
of  The  Augustus  and  the  fault  of  the  compulsory  pilot  of 
The  Hector.  The  rule  as  to  division  of  loss  was  applied. 
The  loss  of  The  Augustus  was  3,000Z.;  that  of  The  Hector 
8,000Z.  It  was  contended  that  the  owners  of  The  Hector 
could  recover  only  2,500Z.  {i.e.,  half  her  loss,  namely,  4,000L 

(a)   The    reasons    given  in  The  218.      That   the   owners   of   cargo 

Cairnbahn,   (1914)   P.   25,   for  the  on  board  B.  can  recover  only  half 

decision  in  that  case  support  this  their  loss  follows  from  The  Milan 

construction  of  the  proviso.  (1860),   Lush.    388. 

(a)  2  &  3  Geo.  5,  c.  31.  (d)  The  Eigborgs  Mmde  (1883), 

(J)  See  below,  p.  236,  as  to  com-  8  P.  D.  132. 
.  pulsory  pilotage.  (e)  (1882),  7  App.  Cas.  795. 

(c)  The  Hector  (1883),  8  P.  D.  (/)   (1883),  8  P.  D.   218. 
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cargo. 


The  rule  gives 
and  also  takes 
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remedy. 


less  1,500L,  balf  the  lose  of  The  Augustus);  that  this  resulted 
from  the  decision  in  the  caee  of  The  Khedive  {g),  considered 
with  reference  to  the  Merchant  Shipping  Act,  1854  (h), 
s.  388.  The  Court  of  Appeal  declined  to  apply  the  principle 
of  the  decision  in  The  Khedive,  a  case  where  the  owners  of 
both  ships  were  liable,  to  the  case  before  them,  in. which  the 
owners  of  only  one  ship  were  Kable(i). 

An  agreement  between  the  shipowners  that  both  ships,  A. 
and  B.,  were  in  fault,  does  not  prevent  tlie  owneo-  of  cargo 
on  board  B.,  in  an  action  by  the  owner  of  A.  to  limit  his 
liability,  from  asserting  that  A.  was  alone  in  fault;  and  he 
is  entitled  to  an  issue  upon  that  question  (fc) . 

The  rule  as  to  division  of  loss  where  both  ships  are  in  fault 
has  been  held  to  apply  where  a  cargo-owner  was  suing 
the  shipowner  for  loss,  incurred  in  a  collision  between  the 
carrying  ship  and  another 'ship  belonging  to  the  same 
owners,  caused  by  the  fault  of  both  ships  (Z).  The  ship- 
owner was  protected  from  liability  for  the  negligence  of 
those  in  charge  of  the  carrying  ship  by  the  terms  of  the 
bill  of  lading.  It  was  held  that  he  was  nevertheless  liable  in 
tort  (m)  for  the  negligence  of  those  on  board  the  other  ship; 
but  his  liability  was  for  half  only  of  the  loss;  in  respect  of 
the  other  half  of  the  loss,  it  was  held  that  he  was  relieved  by 
the  bill  of  lading.  The  right  to  this  relief  under  the  present 
law  is  preserved  by  proviso  (c)  to  sub-sect.  (1)  of  sect.  1 
of  the  Maritime  Conventions  Act,  1911. 

It  follows  from  the  above  considerations' that  the  statute 
directing  division  of  loss  does  not  merely  impose  a  restric- 
tion upon  the  common  law  doctrine  of  contributory  negli- 


(^)  Stoomvaart  Maatscliappy 
Nederland  v.  i".  S;  0.  Steam  Navi- 
gation Co.  (1882),  7  Apj(.  Gas.  795. 
.  (Ji)  17  &  18  Vict.  c.  104. 

(»)  The  dictum  of  Brett,  L.  J., 
in  Chapman  v.  Royal  Netherlands 
Steam  Namigoition  Co.  (1879),  4 
P.  D.  157,  184j  to  the  effect  that 
the  phrase,  "  answerable  in  dam- 
ages "  in  sect.  54  of  the  Merchant 
Shipping  Amendment  Act,  1862 
(25  &  26  Vict.  c.  63),  is  applicable 
to  the  last  stage  of  the  litigation 


between,  the  ships,  that  is,  to  half 
the  difference  between  the  losses 
on  the  two  ships  respectively,  can- 
not, after  this  decision,  be  sup- 
ported. 

Qc)  The  Kara  (1888),  13  P.  D. 
24. 

Q)  Chartered  Mercantile  Bank 
of  India  v.  Netherlands  India 
Steam  Navigation  Co.  (1883),  10 
Q.  B.  D.  521. 

(mi)  Cf.  Sayn  v.  CulUford- 
(1878),  4  C.  P.  D.  182. 


CAKGO-OWNER8 


rsa 


genee.    It  not  only  gives  a  remedy  where  by  the  common  law 

there  is  none,  but  it  also  abridges  a  right  which  formerly 

existed  at  law,  but  now  does  not.     When  both  ships  were 

in  fault,  the  innocent  owner  of  cargo  on  board  either  ship 

could   formerly,  in    a  common   law    action  for    tort,    have 

recovered  the  whole  of  his  loss  against  the  owners  of  either 

ship.     In  Admiralty  he  could  recover  no  more  than  part  of  Cargo-owner 

his  loss  against  the  owner  of  the  other  ship  (n) ;   and  tha  only  half  his 


(m)  The  Milan  (1860),  Lush.  . 
388.  So  also  in  Oanada:  The  Eliza 
Keith  and  The  Langshaw,  3  Quebec 
L.  R.  143.  Qu.  whether  these 
cases  ane  affected  by  The  Semina 
(1887),  12  P.  D.  58,  83;  The 
Frankland,   (1901)   P.   161,  167. 

The  American  Courts  have  not 
followed  The  Milan:  see  The 
Britannic,  39  Fed.  Rep.  395;  The 
Atlas,  3  Otto,  302;  The  Jvmiata, 
ibid.  337;  The  New  York,  175 
U.  S.  Rep.  187.  It  is  held  that 
the  cargo-owner  is  entitled  (subject 
to  the  statutory  limitation  of  the 
shipowner's  liability)  to  recover 
the  whole  of  his  loss  against  one 
or  other,  or  both,  of  the  shipowners. 
In  the  first  instance  the  decree  goes 
against  each  shipowner  for  half  the 
loss;  but  each  shipowner  has  a 
remedy  over  against  the  other  in 
respect  of  any  balance  of  the 
damages  which  the  latter  fails  to 
discharge:  see  Coombs  v.  Duncan, 
1  Fed.  Rep.  733;  The  Boris  Ech- 
hoff,  41  Fed.  Rep.  156.  This 
applies  also  to  damages  for  loss  of 
life  or  personal  injury,  where  such 
damages  are  recoverable:  The  Max 
Morris,  30  Dav.  1.  But  if  one  of 
the  shipowners,  pending  suit,  pur- 
chases at  an  i^ndervalue  the  claims 
of  his  cargo-owners,  he  cannot 
prove  against  the  other  ship  for 
more  than  the  price  he  paid  for 
such  claims:  The  Portia,  64  Fed. 
Rep.  811.  In  The  Victory  and  The 
Plymothian,  68  Fed.  Rep.  395, 
where  the  fault  of  The  Victory  was 
greater  than  the  fault  of  The  Ply- 
mothian, the  decree  went  against 
The  Victory  for  her  full  value, 
though  it  was  more  than  half 
the  value  of  the  cargo  lost  in  The 
Plymothian,  and  against  The  Ply- 
mothian for  the  balance.  On 
appeal,  however,  the  Supreme  Court 
Yaried  this  decree  by  finding  The 


Victory  alone  in  fault:  S-  C.  on 
app.,  168  U.  S.  Rep.  4lt). 

In  The  Mary  Ida,  20  Fed.  Rep. 
741,  the  damages  were  apportioned 
between  the  two  ships  in  the  ratio 
of  three  to  one,  according  to  the 
degree  of  fault  in  either  ship. 
Whether  this  case  would  be  upheld 
by  the  Supreme  Court  seems  doubt- 
ful. See  The  Mating,  110  Fed. 
Rep.  227;  TJie  David  Doios,  16 
Fed.  Rep.  154.  In  The  Hercules, 
20  Fed.  Rep.  205,  the  owner  of 
one  of  the  ships,  against  whom  his 
eargo-ownenS  had  recovered  full 
damages,  was  allowed  to  deduct 
half  the  amount  from  the  damages 
payable  by  him  to  the  owner  of  the 
other   ship. 

The  cargo-owner  is  entitled  to 
full  indemnity,  and  is  in  no  case 
liable  for  loss  on  the  other  ship; 
not  even  when  he  is  owner  of  ship 
as  well  as  of  the  cargo  in  her. 
And  in  the  same  case,  and  for  like 
reasons,  he  cannot  set  6ff  his  loss 
on  cargo  against  damages  payable 
by  him  in  resgeot  of  injury  to  the 
other  ship:  T%e  Bristol,  29  Fed. 
Rep.   867. 

Where  the  two  ships  are  both  in 
fault  for  collision  with  a  third,  they 
are  jointly  and  severally  liable;  and 
if  one  only  is  sued,  the  decree  goes 
against  her  for  the  whole  of  the 
damages:  The  Atlas,  3  Otto,  302; 
The  Charles  Allen,  11  Fed.  Rep. 
317;  but  there  is  a  right  of  con- 
tributioij  between  them ;  and  either, 
it  sued  separately,  may  apply  to 
bring  in  the  other:  see  infra, 
p.  217. 

The  rule  as  to  division  of  loss  has 
a  wider  application  in  America, 
and  is  not  confined  to  the  case  of 
collision,  and  has  been  applied 
where  a  ship  ^as  lost  ashore  by  the 
fault  of  lier  tug  and  third  parties: 
The  Young  America,  26  Fed.  Rep. 
174. 
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The  rule  not 
applicable  in 
case  of  joint 
toit-feasoTs. 

ActionB  under 
Lord  Camp- 
bell's Act  lie 
for  personal 
injuries. 


I'ulo  is  now  the  same  at  law  (o).  In  an  action  upon  the  con- 
tract of  carriage,  the  rule  as  to  division  of  loss  has  no  appli- 
catipn.  The  cargo-owner  can,  subject  to  the  terras  of  the 
bill  of  lading,  recover  full  damages  (p). 

The  rule  of  division  of  loss  does  not  apply  where  two 
ships  are  to  blame  for  a  collieion  with  a  third;  in  such  a  case 
she  can  recover  her  whole  lose  from  either  or  both  (q). 

The  Admiralty  rule  did  not  apply  to  actions  under  Lord 
Campbell's  Act;  consequently  the  plaintiff,  if  not  himself 
in  fault,  could,  although  both  ships  were  in  fault,  recover 
full  damages.  The  High  Court  of  Admiralty  had  no  juris- 
diction to  entertain  these  actions,  and  the  Judicature  Act, 
1873,  s.  25,  sub-sect.  9,  did  not  apply  the  rule  of  division 
of  loss  to  them  (r) . 

The  rights  of  parties  claiming  under  Lord  Campbell's  Act 
and  for  personal  injuries,  and  of  shipowners  against  whom 
such  claims  are  made,  have  been  enlarged  by  the  Maritime 
Conventions  Act,  1911.    Sects.  2,  3  and  6  are  as  follows:  — 


2.  Where  loss  of  life  or  personal  injuries  are  suffered  by 
any  person  on  board  a  vessel  owing  to  the  fault  of  that  vessel 
and  of  any  other  vessel  or  vessels,  the  liability  of  the  owners  (s) 
of  the  vessels  shall  be  joint  and  several: 


(o)  Since  the  ,  Judicature  Acts, 
and  now  by  the  Maritime  Conven- 
tions  Act,   1911. 

(^)  The  Bushire  (1886),  6  Asp. 
M.  C.  416;  the  dictum  of  Brett, 
M.  R.  (10  Q.  B.  D.  538),  applies 
to  actions  in  tort. 

(y)  The  Devonshire,  (1912)  App. 
Cos.  634.  The  Cairnbahn,  (1914^ 
F.  2S,  is  an  instance  of  such  a  case 
since  the  Maritime  Conventions  Act, 
1911,  came  into  operation.  The 
Avon  and  The  Thomas  JoUiffe, 
(1891)  P.  7;  The  Englishman  and 
The  Australia,  (1894)  P.  239; 
(1895)  P.  212.  But  see  p.  201 
as  to  the  terms  of  the  Couventioii. 

()■)  Tlie  Bernina  (No.  2)  CISST), 
11  P.  D.  31;  12  P.  D.  58;  H.  L., 
nom.  Mills  v.  Armstrong  (1887), 
13  App.  Cas.  1.  In  The  Vera 
Cruz  (No.  1)  (1884),  9  P.  D.  88, 
Butt,  J.,  applied  the  vie  in  such  an 
action  where  the  proceedings  were 
in  rem.  This  part  of  his  judgment 
was   rendered  inoperative  by    the 


Court  of  Appeal  holding  that  there 
was  no  jurisdiction  in  rem  under 
luord  Campbell's  Act  (9  P.  D.  96). 
As  to  actions  for  personal  in- 
juries, see  The  Circe,  (1906)  P.  1, 
and  an  Irish  case  contra,  Boucher 
v.      The      Clyde      Shipping      Co. 


(1904),  2  Ir.  Eep.  129.  As  to  the 
law  in  America,  see  Selden  v. 
Chase,  43  Dav.  674,  691;  The 
Queen,  40  Fed.  Eep..  867  (seamen, 
common  employment) ;  The  Max 
Morris,  30  Dav.  1  (personal  in- 
juries). The  rules  as  to  contri- 
butory negligence  have,  it  is  held, 
no  application  in  a  Court  of  Ad- 
miralty, which  decides  according  to 
equity  and  conscience.  Thus, 
although  a  person  injured  on  ship- 
board, partly  by  his  own  fault,  does 
not  recover  f uU '  damages,  he  re- 
covers his  hospital  bill  and  loss  of 
wages:  The  Explorer,  20  Fed.  Eep. 
135;   The    Wanderer,  ibid.    140. 

(«)   "  Owners "     is     defined    by 
sect.  9   (4). 


FOE  LOSS  OF  LIKE  AND  PERSONAL  INJURY.  l''»fr 

Provided  tliat  nothing  in  this  section  shall  be  construed  as 
depriving'  any  person  of  any  right  of  defence  on  which,  inde- 
pendently of  this  section,  he  might  have  relied  in  an  action 
brought  against  him  by  the  person  injured  or  persons  entitled 
to  Sue  in  respect  of  such  loss  of  life,  or  shall  affect  the  right 
of  any  person  to  limit  his  liability  in  cases  to  which  this  section 
relates  in  the  manner  provided  by  law. 

3. — (1)  Where  loss  of  life  or  personal  injuries  are  suffered 
by  any  person  oil  board  owing  to  the  fault  of  that  vessel  and 
any  other  vessel  or  vessels,  and  a  proportion  of  the  damages  is 
recovered  against  the  owners  of  one  of  the  vessels  which  exceeds 
the  proportion  in  wliieh  she  was  in  fault,  they  may  recover  by 
way  of  contribution  the  amount  of  the  excess  from  the  owners 
of  the  other  vessel  or  vessels  to  the  extent  to  which  these  vessels 
were  respectively  in  fault: 

Provided  that  no  amount  shall  be  so  recovered  wliicli  could 
not,  by  reason  of  any  statutory  or  contractual  limitation  of, 
or  exemption  from,  liability,  or  which  oould  not  for  any  other 
reason  be  recovered  in  the  first  instance  as  damages  by  the 
persons  entitled  to  sue  therefor. 

(2)  In  addition  to  any  other  remedy  provided  by  law,  the 
persons  entitled  to  any  such  contribution  as  aforesaid  shall, 
for  the  purpose  of  recovering  the  same,  have,  subject  to  the 
provisions  of  this  Act,  the  same  rights  and  powers  as  the  persons 
entitled  to  sue  for  damages  in  the  first  instance. 

5.  Any  enactment  which  confers  on  any  Court  Admiralty 
jurisdiction  in  respect  of  damage  shall  have  effect  as  though 
references  to  such  damage  included  references  to  damages  for 
loss  of  life  or  personal  injury,  and  accordingly  proceedings  in 
respect  of  such  damages  may  be  brought  in  rem  or  in  personam . 

The  liabilities  of  the  owners  of  two  vessels  both  partly  to 
blame  being  declared  joint  and  several,  the  rule  of  division 
of  loss  enacted  in  sect.  1  does  not  apply  to  claims  in  respect 
of  death  or  personal  injury;  actions  to  enforce  such  claims 
must  be  commenced  within  two  years  (t) .  The  proviso  to 
sect.  2  would  appear  to  preserve  the  right  of  the  persons 
sued  to  set  up  the  defence  of  contributory  negligence. 

Though  the  owners  of  two  vessels  partly  to  blame  are 
each  liable  as  joint  tort-feasors,  they  are  given  a  right  of 
contribution  between  themselves  when  neither  had  a  defence 

(it)    Maritime    Conventions   Act,  1911,  ».  8.    See  supra,  p.  133. 
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to  the  original  action.  If,  for  instance,  a  seaman  who  could 
not  recover  against  the  owners  of  the  ship  on  which  he  is 
serving,  by  reason  of  such  a  defence  as  common  employment, 
successfully  sues  the  owners  of  the  other  ship  partly  to  blame 
for  his  injuries,  the  owners  of  the  other  ship,  cannot  obtain 
contribution  from  the  owners  of  the  ship  on  which  he  is 
serving.  Claims  for  contribution  can  be  enforced  by  action 
in  rem  by  virtue  of  sub-sect.  (2)  of  sect.  3.  Claims  for 
loss  of  life  or  personal  injury  can  now  be  brought  in  rem 
in  any  court  having  Admiralty  jurisdiction  in  damage.  This 
is  a  material  alteration  of  the  law,  and  it  would  seem  that 
such  a  claim  could  now  be  made  4n  rem  in  a  County  Court  (u) . 
The  jurisdiction  of  County  Courts  is  limited  to  "  collisions  " 
I  between  "ships."     The  Maritime  Conventions  Act,  1911, 

applies  not  only  to  "  ships,"  but  to  "  vessels,"  and  possibly  to 
cases  where  there  has  been  damage,  but  no  collision  {x) .  The 
language  of  sect.  5  can  be  construed  as  giving  a  right  of 
action  in  rem  in  County  Courts  in  respect  of  claimB  for 
death  or  injuries  arising  from  a  collision  between  vessels, 
in  which  case,  when  the  "vessels"  were  not  also  "ships," 
damage  claims  arising  from  the  same  collision  could  not  be 
entertained,  or  it  can  be  construed  as  giving  jurisdiction  in 
death  and  injury  claims,  only  in  cases  in  which  the  County 
Court  has  already  jurisdiction  in  damage  claims.  The  latter 
interpretation,  it  is  submitted,  is  the  better,  as  well  as  the 
more  convenient. 


Note. 
History  of  the  Rule  as  to  Division  of  Loss. 

A  provision  for  sharing  or  distributing  loss  to  ships  and  cargoes 
arising  from  collision  is  contained  in  many  of  the  codes  of  nxari- 
time  law  from  the  Rolls  of  Oleron  to  the  present  day.  Some 
early  codes  are  said  to  date  from  the  thirteenth  century;  but 
most,  if  not  all,  of  them  are  founded  upon  the  Oleron  Code. 

(«)   The   Admiralty  jurisdiotion  32  &  33  Vict.  u.  51).    See  Williams 

of  County  Courts  has  hitherto  been  and    Brilce's    Admiralty  Practice, 

limited  by  the  County  Court  Ad-  3rd  ed.   pp.   240 — ^248,  and  infra, 

miralty  Jurisdiotion  Acts,  1868  and  p.  287. 
1869    (31   &   32   Vict.    o.    71,   and  (a:)  See  stipra,  p.  145. 
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]n: 


Tlic  best  kaown  is  the  Code  of  Wisby,  a  town  in  Gottland,  and  The  Wisby 
au  important  centre  of  oommeroe  in  the  thirteenth  and  fourteenth 
centuries.    This  code  was  printed  in  1505,  and  an  English  trans- 
lation is  contained  in  the  "Dominion  of  th©  Sea"  (ed.  1705). 

The  provision  in  the  Wisby  Code,  and  in  the  other  codes  of 
northern  Europe,  usually  takes  the  form  of  a  special  enactment 
for  the  case  of  collision  between  a  ship  anchored  or  moored  iu 
^harbour  and  another  under  way  coming  into  the  harbour.  In 
such  a  case  the  ship  under  way,  is  required  to  malce  good  the 
whole  of  the  damage  to  the  ship  brought  up,  unless  her  master 
and  crew,  as  in  the  Oleron  Code,  swear  that  the  collision  was 
accidental,  in  which  case  she  is  to  pay  only  half  the  loss.  The 
provision  occurs  in  the  laws  of  Wisby  (Pardess.  i.  401,  501; 
iii.  114,  361;  Black  Book,  Eolk  Ser.  iv.  87,  125,  284);  of  Ham- 
burg (Pardess.  iii.  345,  348);  Riga  (Pardess.  iii.  606);  Lubeck 
(Pardess.  iii.  402;  Black  Book,  iv.  373);  Dantzic  (Black'" Book, 
iv.  435);  Bruges  (Black  Book,  iv.  435);  Damme  (Pardess.  i. 
379);  of  the  Hanseatic  League  (Pardess.  ii.  551);  and  of  the 
Netherlands  (Pardess.  iv.  34,  85);  and  in  some  of  these  codes  it 
is  not  confined  to  the  case  of  one  of  the  ships  being  at  anchor. 

The  language  of  the  different  codes  varies  as  to  details,  and  The  Hauw 
the  effect  of  the  rule  is  modified  in  different  ways.  Thus,  the  ^"atfc.'^^nd 
Hamburg  Code  provides  that  the  limit  of  liability  shall  be  the  other  Codea. 
value  of  the  ship  that  does  the  damage  and  her  apparel;  and, 
further,  that  the  cargo-owner  shall  in  no  oase  be  liable.  The 
Netherlands  and  Hanseatic  Codes  expressly  provide  that,  if  the 
ship  under  way  is  herself  damaged,  she  shall  bear  her  own^  loss ; 
and  this  is  implied  in  other  codes.  The  Hanseatic  Code  is  not 
clear  as  to  the  shares  in  which  the  loss  on  the  ship  at  anchor  is 
to  be  borne,  and  in  certain  oases  it  is  to  be  adjusted  by  arbi- 
trators. It  further  provides  that  if  a  ship  slips  from  her  anchor 
to  avoid  another  driving  on  her,  the  loss  of  anchor  and  cable  is 
to  be  general  average.  This  provision  seems  to  be  the  basis  of 
the  decision  in  the  groat  oase  of  Bury  c.  Gold,  infra,  Pj  160. 
The  Wisby,  Hanseatic,  and  the  Netherlands  Codes  contain  special 
provisions  as  to  damage  done  by  unbuoyed  anchors — a  fruitful 
source  of  mischief  in  the  shallow  and  dry  harbours  of  northern 
Europe.  If  the  unbuoyed  anchor  damaged  another  ship,  the 
ship  it  belonged  to  had  to  pay  the  whole  of  the  loss;  but  if 
the  buoy  had   been   accidentally  carried  •  away,  she   paid   half 

only. 

Danish  Codes  (Pardess.  iii.  237,  261,  289)  of  1508,  1561  and  Danish  Code. 
1683  divide  the  loss  of  an  accidental  collision  according  to  the 


158 


THE  HVLV.  AS  TO  DIVISION  OF  LOSS. 


Eastern 
codes. 


-Gongolato 
-del  Mare. 


Ordonnanoe 
-of  Louis  XIV. 


Equal  or 

proportionate 

-division. 


The  rule  of 
-diyiBion  of 
loss  in  Eng- 
liih  law. 


decision  of  arbitrators;  but  in  the  case  of  collision  between  a  ship 
under  way  and  another  at  anchor,  the  former  is  to  pay  one-third 
of  the  loss  to  the  latter.  A  similar  provision  occurs  in  a  Swedish 
code  of  the  seventeenth  century  (Pardess.  iii.  129,  173).  A  like 
division  of  loss  is  adopted  in  a  code  stated  to  have  been  in  force 
in  Malacca  in  the  thirteenth  century,  in  case  of  collision  in  bad 
weather  between  two  ships  sailing  in  company  {voyage  de  con- 
serve) for  protection  against  pirates.  In  another  Eastern  code 
tlie  proportion  of  her  loss  recoverable  by  the  injured  ship  is  two- 
thirds  (Pardess.  vi.  409,  459).  These  codes  are  said  to  be 
founded  on  customs  in  force  in  tlie  East.  They  purport  to  have 
been  promulgated  by  Mahmoud  Schah,  the  Mahomedan  con- 
queror of  the  Eastern  Islands. 

By  the  Consolato  del  Mare,  the  code  in  use  in  the  south  of 
Europe,  the  ship  under  way  is  to  pay  the  whole  of  the  loss  of 
the  ship  at  anclior  or  moored,  unless  the  collision  is  due  to  stress 
of  weather,  in  which  case  the  loss  is  to  be  borne  as  arbitrators 
shall  decide.  If  the  ship  at  anchor  shifts  her  moorings  after  the 
other  has  brought  up,  the  latter  is  to  pay  one-half  of  the  loss. 
(Pardess.  ii.  174  seq.) 

By  the  Ordonnance  of  Louis  XIV.  the  loss  was  divided  equally 
in  case  of  accidental  collision.  Some  doubt  existed  as  to  whether 
it  should  not  be  apportioned  as  general  average,  but  Valin  states 
that  the  better  opinion  was  in  favour  of  an  equal  division. 
(Valin,  Sur  I'Ordonnance  de  la  Marine,  1.  3,  tit.  7;  Arts.  10,  11; 
Ihid.  vol.  ii.  178.) 

The  vague  language  of  the  Northern  codes  as  to  the  manner 
in  which,  in  case  of  accidental  collision,  the  loss  was  to  be  dis- 
tributed, gave  rise  in  the  seventeenth  century  to  difference  of 
judicial  opinion.  Bynkershoek  describes  the  strong  dissent  of 
his  colleagues,  the  judges  of  the  Supreme  Court  of  the  Nether- 
lands, when  he  endeavoured  to  persuade  them  to  assent  to  a  pro- 
portionate rather  than  an  equal  division  of  the  loss:  "Memini 
me  senatore  et  de  geometrica  proportione  perorante  reliquos 
senatores  (23  Nov.  1629)  obstupuisge  atque  si  Jovis  ignibus  icti 
essent."     (Bynk.  Qusest.  Jur.  Priv.  1.  iv.  c.  20.) 

The  history  of  the  rule  as  to  division  of  loss  in  the  English 
Admii'alty,  so  far  as  oan.be  gathered,  from  existing  records,  is  as 
follows.  The  continuous  series  of  Admiralty  Court  records 
begins  about  the  year  1530.  During  the  sixteenth  century  na 
trace  of  the  rule  appears  in  any  sentence  of  the  Court.  Once 
only  in  the  sixteenth,  and  onoe  in  the  seventeenth  century  awards 
of   arbitrators  are  mentioned   giving   partial   damages  to  the 
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•owners  of  ships  sunk  or  injured  by  collision  (?/).  In  all  the 
cases  prior  to  1614,  (they  are  not  numerous,)  in  which  sentences 
T^ere  delivered  in  collision  suits,  either  full  damages  were  given 
or  none.  In  1614  {z)  occurs  the  first  sentence  for  half  damages. 
The  defendant,  being  alone  in  fault,  was  condemned  by  Dr.  Dunn 
•in  half  the  loss  to  cargo  on  board  the  other  ship,  and  in  the  whole 
of  the  loss  to  the  ship.  This  sentence  was  affirmed  on  appeal  (a) . 
In  the  same  year,  however,  full  damages  are  given  in  another 
case(&),  and,  apparently,  again  in  1623(c).  In  1626  (ci)  half 
■damages  are  given  by  Sir  Henry  Miarten  against  a  defendant 
who  lay  at  anchor  in  the  middle  of  the  Thames  for  two  tides  and 
refused  to  weigh  his  anchor,  which  afterwards  holed  the  plain- 
tiff's ship.  In  1628  (e)  Sir  H.  Marten  gives  full  damages  for  a 
collision  caused  by  the  defendant's  fault:  also  in  two  oeises  of 
1632  (/).  In  1630(5-)  the  same  judge  gives  sentence  for  half 
damages,  where  the  defendant's  ship  was  alone  in  fault;  and  in 
the  following  years  three  other  sentences  to  the  same  effect  (/i). 
In  1635  (i)  there  is  a  sentence  for  full  damages;  and  two  others 
follow,  to  the  like  effect  (fc).  In  1639  (Z)  the  innocent  ship- 
owner and  cargo-owner  recover  only  half  their  losses;    but  in 


(y)  In  the  Admiralty  Court  of 
Ipswich  during  the  16th  and  17th 
centuries  colli-ion  seems  to  have 
been  dealt  with  as  a  criminal 
offence:  "  Pre;ented,  the  hurting  of 
one  vessel  by  another  running 
against  the  same,  and  iined  2s.  6d." ; 
Annalls  of  Ipswich,  by  Nat.  Bacon, 
«d.  W.  H.  Richardson,  1884, 
p.  421;  and  similar  eutri'js,  ibid. 
pp.  425,  539. 

■  (z)  JRuckton  c.  I^mbton,  Ad.  Ct. 
Reo.  Libels,  FUe  ?6,  No.  ;i3.  The 
ship  arrested  in  this  ease  belonged 
to  the  owner  of  the  wrong-doing 
ship,  but  was  not  the  wrong-doing 
ship  her.self .  The  plaintiffs  had 
sued  for  the  same  matter  in  a 
Dutch  court,  and  had  withdrawn 
from  the  suit  because  judgment 
was  given  for  only  half  their  loss: 
Miscell.  Bundles,  Ser.  II.  bdle.  227. 

(a)  Miscell.  Bundles,  Ser.  IV. 
(1613-7  bdle.). 

(6)  Verduen  c.  March,  File  76, 
No.  463.  This  and  the  following 
references  are  to  the  Files  of  Libels, 
Admiralty  Court  Records,  at  the 
Public  Record  Office. 

(c)  Crwse  c.  Wynne,  File  82, 
No.  56;  Baker  o.'  Corditt,  File  82, 
No.  S3. 


((i)  Bunne  c.  Williamson,  File  84, 
No.  463. 

(e)  Thredgold  c.  Goslinge,  File 
86,  No.   325. 

(/)  Sneddall  u.  Leigh,  File  90, 
No.  268;   Rothwell  c.  Lucas,  File 

90,  No.  265.  In  these  cases  the 
collisions  are  stated  to  have  Been 
caused  "  culpS,  et  negligently,"  or 
"  culpa  incuria  et  supremS,  negli- 
gentiS,."  In  another  suit  for  negli- 
gence the  loss  is  stated  to  have 
been  caused  "  culpfi  negligently,  vel 
incuria,  vel  oocasione "  of  the  de- 
fendant.    See   File  88,   No.' 157. 

(jr)  Rutter  c.  Ribatira,  File  89,' 
No.  241.     ' 

(A)    Stevens    c.    Trehawke,   File 

91,  No.   27;    Clarke  c.   Beck,  File 

92,  No.  195;  St.  John  c.  Grant, 
File  92,  No.  51. 

(s)  Page  o.  Kasleviood,  File  93, 
No.  243. 

(Jt)  Leigh  c.  Ireland,  File  96, 
No.  153;   Gardiner  c.  Bright,  File 

97,  No.  174,  where  the  collision  is 
stated  to  have  been  "  de  industri& 
seu  culpi,." 

(P)  Colthurst  c.  Sandall,  File  98, 
No.  58;    Wilkinson  c.  Clarke,  File 

98,  No.   107. 


'  60  THE  RULE  AS  TO  DIVISION  OF  LOSS. 

another  (m)  ease  of  the  same  year  the  shipowner  recovers  full 
da.li)  ages. 

Ill  1642  Dr.  Zouch  was  judge  of  the  Admiralty.  By  a  sentence 
of  tliat  year  implying,  but  aot  expressly  finding,  fault  in  the 
doi'endaiit's  ship,  he  g^ives  half  damiages(w).  By  another  sen- 
tence (o)  of  1643,  for  reasons  not  stated — "ex  certiscausis  noset 
animum  nostrum  in  hac  parte  moventibus  " — out  of  1,800?.,  the 
full  damages,  he  gives  400Z.  only(p).  In  this  sentence  the 
woi'ds  "per  crassam  suam  negligentiam  "  are  struck  out.  The 
loss  was  caused  by  the  defendant  letting  go  his  anchor  and 
breaking,  or  fouling,  that  of  the  plaintiff's  ship,  whereby  she 
drove  ashore  with  her  cargo  and  wias  damaged.  In  1643  (q) 
there  is  a  sentence  in  which  the  words  "ineuria  et  negligentia  " 
are  struck  out,  giving  half  damages.  By  another  sentence  (r)  of 
the  same  year,  the  fuU  dam'ages  being  6801.,  Dr.  Sarnos — "ex 
eertis  causis"  as  before — gives  320L  only;  and  by  another  (s) 
where  the  loss  is  SOI.  he  gives  12Z.  10s.  only. 

In  both  these  sentences  words  imputing  fault  to  the  defendant 
are  struck  out.  By  sentences  of  1644  and  1645  full  damages 
are  given  in  one  case  (i),  and  balf  damages  in  another  (m).  In 
both  negligence  is  expressly  found  against  the  defendant. 

In  1647  (x)  half  damages  ore  given,  for  the  first  time,  because 
the  cause  of  loss  is  unoertain.  In  the  same  yeaf  there  is  a  > 
,  unique  case  (y)  where,  no  fault  being  found  in  either  ship,  the 
owners  of  the  ship  that  sank,  and  tbe  owners  of  cargo  on  board 
her,  recovered,  by  twenty  separate  sentences,  half  their  respective 
losses  by  way  of  general  average  contribution  against  the  owners 
• 

(m)  Seagars    o.   The    Saddock,  (§')  By  Dr.  Sames,  surrogate  for 

File  101,   Nos.   37,   161.     In  this  Dr.  Zouch.      Belitha  o.  Burwood, 

case  the   owner   of   cargo   on   the  File  106,  IjJo.   194. 
innocent    ship    had  recovered   full  (r)    Blowers    o.     Starlinge,  File 

damages    against     the     shipowner  106,  Ho.   227. 
upon  the  bill  of  lading.  (s)  Powell  c.  Trevyne,  File  107, 

(«)  Keddye  c.  He  Frances,  Pile  No.  34. 
106,  No.  29.  (<)  Creame  o.   Yaxley,  File  107, 

(o)  Kinge  c.  Johnson,  File  106,  No.  68. 
No.  121.    The  same  words  are  used  («)   White  e.  JValker, ^Fiie  107, 

in  a  sentence  for  pro  raid  freight,  No.  189. 
File  106,  No.   79.  (»)  By  Drs.   Clerk  and    Bxton, 

(p)  Partial  damages  seem  to  have  Commonwealth   Judges:    Grube   o. 

been  sometimes   given   by  arbitra-  Stagg,  File  108,  No.  342. 
tors.     Thus,   in   1687,  there  is  an  (y)  Bury  c.  Gold,  File  108,  Nos. 

award  that  the  loss  was  caused  as  350    seg.       The?e    sentences   were 

to  one-third  by  ship  A.,  as  to  one-  varied   on   appeal   by   consent,   by 

third  by  stress  of  weather,  and  that  substituting  half  for  full  damages, 

the  remaining  third  should  be  paid  See  one   of   the   sentences   of   the 

by  the  defendant,  "  the  aggressor  Delegates  printed  in  Marsden's  Ad- 

and  moving  cause,"  File  123,  No.  miraltv  Oases,  p.  235. 
151. 
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of  the  other  ship.  The  coUisioa  was  at  sea,  and  the  defendant's 
ship  was  held  fast  to  the  plaintifE's  by  the  anohor  of  the  latter, 
which  had  holed  her.  In  order,  as  the  sentence  states,  to  save 
the  defendant's  ship,  her  crew  out  her  clear  by  severing  her  cable 
and  sending  the  plaintifE's  ship  adrift,  whereupon  she  sank  with 
her  cargo.  In  the  next  year  (1648)  (z)  half  damages  are  given 
for  an  anchor  and  cable  lost  through  the  other  ship  chafing  it — 
not,  as  it  appears,  by  negligence — the  word  "  incuria "  being 
struck  out  of  the  sentence.  But  in  the  same  year  a  ship  recovers 
full  damages  for  her  loss  by  striking  upon  the  other  ship's  un- 
buoyed  anchor  (a) ;  and  four  sentences  for  full  damages  against 
defendants'  ship,  alone  in  fault,  follow  (&).  In  1654  (c)  a 
defendant  is  dismissed  because  no  fault  is  proved  against  him; 
and  against  a  defendant  in  fault  full  damages  are  given  (d) . 

N^xt  year(6)  (1655)  half  damages  are  given  for  a  collision 
caused  without  fault,  and  also  where  the  cause  is  uncertain  (/) . 
In  1659  (g)  a  ship  damaged  by  an  unbuoyed  anohor  recovers 
half  her  loss;  and  in  1663  (h)  a  like  sentence  is  passed  with  an 
express  finding  that  the  collision  was  caused  by  stress  of 
weather,  and  that  both  ships  had  done  all  they  could  to  avoid 
it.  But  for  loss  caused  by  the  fault  of  the  defendant  full 
damages  are  given  (i). 

In  1664  Dr.  Exton,  in  twio  cases  where  the  collision  was  acci- 
dental— "casu  fortuitb" — gave  half  damages  (fc);  and  in  1668, 
where  a  ship  with  her  keel  accidentaUy  cut  the  cable  of  aojother, 
Sir  Leoline  Jenkins  gave  half  the  value  of  the  lost  anchor  and 
cable  (I).  In  1673  (m)  nautical  experts — consilium  artis  nautice 
peritorum — are  for  the  first  time  mentioned.  They  concur  in  a 
sentence  finding  the  defendant  ship  alone  in  fault,  and  the  judge, 

(ar)  Pooiif  o.  Sudd,  File  109,  No.  IV.,  1660-57   bdle..  No.   76. 

IIB.  (/)  Xawe  c.  Lee,  File  113,  No. 

(«)  Knott  0.  Foidgier,  File  109,  223;    Cooper   u.   Breeze,   File   114, 

No.  119.  No.  34. 

(6)    Arthur  c.    Ford,   File    110,  {g)  Swyre  c.   Church,  FUe  114, 

No.  82;   Slaney  c.   Mo'pwood,  File  No.  86. 

110,  No.  80;   Crandley  o.  Porteer,  (h)  Martyn  o.  Greene,  File  115, 

File  109,  No.  313.     There  was  an  No.  95. 

appeal  in  this  case;  with  what  re-  (»)  Jooelyn  c.  WicTcett,  File  115, 

suit  does  not  appear:  S.  P.  Dom.  No.  91.     Both  these  last  sentences 

Calendar,  1650,   p.   359;    Brake  c.  are  by  Dr.  Exton. 

The  Piper,  File  111,  No.   294.  {k)  Peers  c.  Cole,  File  116,  No. 

(c)  Dorvill  u.  Trefiaur,  File  112,  4;   Haberdyne  c.  Reeves,  File  116, 

No.  319.                     '  No.  3. 

(«f)  Mall  a.  Hill,  File  112,  No.  {V)  ParJce   o.    Sorrell,   File   116, 

240.  No.  160. 

(e)  Yaxley  c.  Delnvall,  File  113,  (m)    Cornwallis   c.   Noden,   ITile 

No.  67;    "incuria"  struck  out  of  117,  No.  145.     Affirmed  on  appeal, 

the    sentence.       Affirmed    by    the  Miscell.  Bundles,  Ser.  IV.,  1^11^-1^ 

delegates;    Miscell.   Bundles,   Ser.  bdle.  27,  No.  9. 
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Sir  Leoline  Jenkins,  gives  full  damages.  In  1675^  in  two 
cases  (w)  where  the  cause  of  collision  is  stated  to  bs  unoerfcain, 
Sir  Leolino  Jenkins,  applying,  as  he  states,  the  general  maritime 
law — "  nos  dispofsitionem  juris  maritimse  in  hac  parte  apud 
omnes  gentes  reoeptissimi  eeqiientes" — gives  half  damages.  In 
one  of  these  cases,  Williams  c.  Marten,  the  decision  in  The 
Khedive  (o)  is  anticipated,  and  both  ships  having  been  damaged, 
one  more  extensively  than  the  other,  sentence  goes  against  the 
latter  for  half  the  balance  of  the  loss.  In  1677  (p)  Sir  Eichard 
Lloyd,  sitting  as  surrogate  for  Sir  L.  Jenkins,  condemned  one 
ship  in  half  the  loss  of  the  other,  because,  by  reason  of  the 
contrariety  of  witnesses  and  difficulty  of  proof,  the  loss  was  to 
be  deemed  to  have  been  caused  by  accident  (casu  fortuito).  In 
1678  (q)  half  damages  are  given  by  the  same  judge,  because 
it  was  not  proved  that  the  collision  was  wilful — ex  studio  aut 
malitia  aut  invidid;  but  in  the  same  yeiar(r),  and  again  in 
1690  (s),  where  it  was  by  negligence — negligentia  vel  ignorantia 
■ — full  damages  are  given.  There  is  extant  a  certificate  of  1690 
by  Sir  Charles  Hedges,  the  judge  of  the  Admiralty,  that  at  that 
date  the  rule  of  division  of  loss  was  applied  in  all  cases  where 
the  cause  of  loss  was  doubtful  (t).  In  1692  (m)  the  decree  states 
»  that  the  collision  was  accidental,  and  that  therefore  the  loss 

was  to  be  deemed  to  have  been  in  some  measure  (quadamienus) 
caused  by  the  fault  of  the  other  ship  (x).  In  1695  the  rule  was 
twice  applied  by  Sir  Charles  Hedges.  In  one  (y)  case  no  reason 
is  given;  in  the  other  (z),  it  is  found  that  the  plaintiff's  loss 
was  caused  by  the  fault  of  the  master  and  crew  of  the  other  ship; 
therefore  (the  decree  continues)  the  owners  of  the  defendant 
ship  are  liable  to  make  good  to  the  plaintiffs  a  certain  part  of 
their  loss.  "Cum  antem  ob  incertitudinem  ex  varietate  et  con- 
trarietate  depositionum  testium  hinc  inde  examinatorum  prp- 
veniente,  certa  pars  damni,  quota  est  quam  altera  pars  alteri 

(«)  Potter  c.  Keeble,  Williams  c.  («)    Treio     o.     Peirce     (1692), 

Marten.  File   117,  Nos.   141,  144.  Marsd.  Ad.  Ca.  234. 

Both    affirmed,    bdle.     27,    supra,  (a)  The  note  of  the  decree  is  as 

Nos.  11,  14.  follows:  "  Ex  quo  quod  sibi  constat, 

(o)  Supra,  p.  148.  dieto  navi  coUiaionem  ex  Peiroe  et 

(p)  Brown  a.  Gravenor,  File  118,  naiitarum   euorum  culpS,  et  uegli- 

No.  43.    Affirmed,  bdle.  27,  supra,  gentiS    quadamlenus     perveni  se." 

No.  27.  Peiroe  was  master  of  the  ship  sued. 

(y)    Jermin    e.    Shadfurth,   File  (y)    Fantley    o.    King,   Ad.    Qt. 

119,  No.    116.  Ass.  Book,  4th  Fob.  1695. 

(r)  Newman  c.  Lacy,  File  119,  (z)  Beckham  c.   Ch'ipman,  ibid. 
No.  151.  20th  Jan.  1695;  Franckfs  c.  Dings- 
is)   Russell    c.    Joad,  File   124,  laeh.  Act  Book,  No.  187,  fo.  155a, 
No    41.  is   a    similar    case   of    this   period 
(i)  Miscell.  Books,  1012,  ad.  med.  (1693-97). 
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dedit;  liquidari  haud  possit,  dominus  judex  antedictus  disposi- 
tionem  juris  maiitimi  apud  omnes  receptissimi  se'queas," 
condemns  the  defendant  owners  in  half  the  loss  of  the  plaintiffs. 
Though  no  fault  is  found  against  the  plaintiffs,  the  wording  of 
the  decree  rather  implies  it.  In  1698  (a)  a  case  occurs  where 
each  ship  suffered  injury,  and  each  claimed  damages  against  tho 
other.  Sir  C.  Hedges  made  a  decree  that  each  ship  should  pay 
to  the  other  half  her  loss.  No,  reason  is  given  for  dividing  the 
loss.  In  1702(6)  Dr.  Bramsfcon,  surrogate  for  Sir  C.  Hedges, 
makes  a  decree  against  the  ship' sued,  she  being  found  to  be 
alone  in  fault.  The  reasons  given  are  similar  to  those  in  Beck- 
ham 0.  Chapman,  supra.  In  1706  two  similar  oases  occur  (e), 
no  fault  being  found  in  either  case  against  the  plaintiff's  ship. 
In  the  same  year  (1706)  (d)  there  is  a  case  where,  fault  being 
found  against  both  ships,  the  loss  is  divided  equally,  for  the 
reason  given  in  Beckham  o.  Chapman,  namely,  the  difficulty  of 
proving  the  loss  properly  attributable  to  the  fault  of  each.-  The 
decree  was  affirmed  by  the  Delegates.  In  1712  (e)  the  Delegiates 
varied  a  decree  of  Sir  C.  Hedges  by  which  he  had  dismisisfed  the 
defendants  without  costs,  by  declaring  that  they  should  pay 
half  the  plaintiff's  loss.  No  reason  is  given.  In  1726  (/)  Sir 
Henry  Penrice  found  that  the  defendant  had  failed  to  prove  his 
case  (defecisse  in  probationibus),  and  dismissed  the  defendant 
without  costs.  The  question  of  applying  the  rusticum  judicium 
seems  to  have  been  raised;  for  in  the  registrar's  minute  book  is 
a  note  (afterwards  struck  out)  that  a  day  was  assigned  for  dis- 
cussing the  question  "whether  the  rusticum,  judicium  can  be 
'  admitted  in  this  case?"  In  1746  {g)  the  same  judge  divided  the 
loss-  where  the  cause  of  the  collision,  "  from  the  great  con- 
trariety of  tho  evidence,"  was  uncertain. 

Noble  c.  Wilson  is  the  last  appearance  of  the  rusticum  judi-  History  of 
cium  until  1789,  the  year  in  which  the  well-known  case  of  The  j^^^g    e  since 
Petersfield  and  The  Judith  Randolph  (h)  occurred.  It  is;  .singu- 
lar that  in  tbat  year  three  eases  were  decided  in  which  the  rule  of 

(a)  Mennen  o.  Humble,  Ad.  Ot.  20th  June,   1706.      See  Delegates' 

Ass.   Book,   9th  May,   1698;   ,26th  Ass.  Book. 
May,  1698.  fe)  Gtill  c.  Carswell,  Ass.  Book, 

{by  Mason  c.  Johnson,  Ad.  C5t.  26th   May,   1709;     Delegates'  Ass. 

Ass. 'Book,  11  th  March,  1702;  Act  Book,  19th  Deo.   1712. 
■  Book,  No.  189,  fo.  407.  (/)  Heed  c.  Wellford,  Ass.  Book, 

(c)  Mnr^nijill    c.    Taylor,    Ass.  26th  Jan.   1726. 
Book,  vol.  368;  Act  Book,  fo.  523;  {g)  Noble  o.  Wilson,  Ass,  Book, 

Kitchener   c.    Cocklin,    Act   Book,  28th  Nov.    1746. 
191,  fo.  4.  (A)  In  the  Ass.  Book, vnoOT.  W'tfef- 

{(l)   Noden    c.     Ashion,    labels,  man.  c.  Slakes. 
File    128,    No.    350;     Ass.    Book, 

11(2) 
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The  Fetersfield 
and  The 
Judith  Man  - 
dolph  (1789). 


The  Friends 
Gfoodwill  and 
The  Feggy 

(1789). 


division  of  loss  was  applied;  in  two  of  them  by  the  High  Court  of 
Admiralty,  in  the  other  by  the  Delegates. 

On  the  20th  of  May,  1789,  Sir  James  Marriott,  Judge  of  the 
Admiralty  Court,  in  The  Petersfleld  and  The  Judith  Randolph, 
pronounced  "that  both  ships  were  in  fauft;  that  The  Judith 
Randolph  was  most  in  fatilt;  and  decreed  that  the  whole  of  the 
damage  sustained  by  the  owners  of  the  ship  Petersfleld  and  her 
cargo,  which  was  sunk  and  lost,  as  well  as  the  230Z.  damages  (»') 
and  expenses  given  against  the  ship  Petersfleld,  and  the  costs  of 
suit  here  on  both  sides,  be  borne  equally  by  the  parties  in  this 
suit."  This  appears  to  have  been  the  first  ease  in  which  the 
rusticum  judicium  was  applied  solely  upon  the  ground  that  both 
ships  wore  in  fault,  with  an  express  finding  that  the  fault  of  one 
ship  was  greater  than  the  fault  of  the  other. 

The  next  case  in  order  of  date  is  The  Friends  Goodwill  and 
The  Peggy  (fe).  This  was  a  decision  of  the  Delegates  varying  a 
decree  of  Sir  J.  Marriott  (9fch  December,  1785),  by  which  he  had 
pronounced  that  The  Peggy,  the  defendant  ship,  was  alone  in 
fault,  and  had  condemned  her  owners  in  full  damages  and  costs. 
The  case  was  appealed,  and  on  the  7th  of  July,  1789j  the 
Delegates  (l)  "  pronounced  for  the  appeal  ....  reversed  the 
decree  of  the  said  judge  .  •  •  •  and  did  pronounce  that  the 
master  and  crew  of  each  of  the  said  ships  Friends  Goodwill  and 
Peggy  contained  in  the  proceedings  of  this  cause  were  equally 
blanieable  in  their  conduct  as  to  the  said  two  ships  running  foul 
of  each  other,  and  by  which  means  the  said  ship  Friends  Goodwill 
and  cargo  were  totally  lost;  that  the  loss  or  damage  occasioned 
by  the  aforesaid  accident,  and  aU.  costs,  charges,  and  expenses 
incurred  or  to  be  incurred  on  account  thereof,  ought  to  be  borne, 
paid,  and  sustained  by  the  said  John  Stoker  and  Robert  Hutton, 
the  owners  of  the  said  ships  in  equal  moietys,  and  share  and 
share  alike,  &c."  (m). 

It  is  evident  from  the  various  orders  made  in  this  case-thiat  the 


(j)  Prom  a  note  of  Dr.  Nicholl, 
who  was  counsel  for  The  Judith 
Bandolph,  it  appears  that  after  the 
institution  of  the  Admiralty  suit  an 
action  had  been  brought  at  common 
law  by  Tfie  Judith  Mandolph  owners 
against  The  Petersfleld  owners,  and 
■  that  a  verdict  for  65?.  damages  and 
\%5l.  costs  had  been  recovered. 
This  is  the  sum  of  230Z.  here  men- 
tioned: see  MLscell.  Bundles,  Ser. 
III.;  No.  18.  The  papers  in  the 
case  are  Instance  Papers,  bdle.  76, 


where  there  is  a  copy  oi  the  re- 
cord in  the  King's  Bench.  The 
record  is  King's  Bench,  East,  27 
Geo.  3,  rot.  1416. 

{ic)  Nom.  Sutton  o.  StoJcer. 

(I)  Gould,  J.,  Ashurst,  J.,  Ho- 
tham,  B.,  and  Dr.  Fisher  were  the 
judges. 

(ot)  The  parties  had'agreed  that 
the  Coxirt  should  take  the  report 
of  three  Trinity  mastery  upon  the 
merits  of  the  case. 
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Delegates  had  very  great  difficulty  in  arriving  at  a  decision. 
The  two'  Trinity  masters  by  whom  they  were  assisted  differed  in 
Opinion  as  to  the  merits,  and  hy  consent  of  the  parties  a  third 
■tvas  called  in. 

The  third  case  of  the  year  1789  was  The  Resolution  and  The  The  Resolution 
Lanffton  (w).  This  is  in  one  respect  the  most  remarkable  of  the  '^^"f (mg)'^" 
three  cases,  for  in  it  Sir  James  Marrio.tt  decided,  in  terms 
apparently  chosen  in  order  to  raise  the  question  whether  the 
rusiicum  judicium  may  be  applied  wliere  the  collision  occurs 
■without  fault  in  either  ship,  that  it  did  apply  to  such  a  ease ;  aaid 
from  his  decision  there  was  no  appeal.  The  reg-istnar's  note  of 
the  interlocutory  decree  is  as  follows: — "  Sir  J.  Marriott,  judge, 
pronounced  that  the'  loss  of  the  ship  and  cargo  of  The  Resolution 
was  not  occasioned  by  the  default  of  the  masters  and  crews  of 
either  of  the  ships  in  question,  but  was  an  inevitable  accident, 
owing  to  tlie  showring  weatlier,  the  darkness  of  the  nig'ht,  the 
small  distance  of  the  two  ships,  and  shortness  of  time  in  dis- 
covering each  other,  being  close;  and  the  judge  decreed  that  the  , 
damages  on  the  loss  of  the  ship  Resolution  and  her  cargo,  as 
well  as  the  dama^-e  done  to  the  ship  Langton,  together  with  the 
costs  of  suit  on  both  sides,  be  equally  borne  by  both  parties ;  and 
assigned  each  party  to  bring  in  a  schedule  of  their  damages; 
which  being  brought  in  the  judge  referred  the  same  to  the 
registrar,  taking  to  his  assistance  two  merchants"  (o). 

It  should  be  added  that  in  the  year  (1788)  previous  to  that  ^he  Three 
in  which  the  three  last-mentioned  cases  were  decided   occurred  Relatione  a,iid 
the  case  of  The  Three.  Rdatipns  and  The  Britannia  (p) .     There  (lygg"  " 
Sir  James  Marriott  pnonounoed  that  'under  the  circumstances 
of  the  ease,  each  party  should  stand  by  his  own  damage  and 
expenses."    What  the  circumstances  of  that  case  were  does  not 
^appear  from  the  registrar's  minute  book,  from  which  the  decree 
is  here  cited.     The  decree  is  unusual  in   form;    the   common 
iorm,  where  (as  here)  fault  is  alleged  and  not  proved,  being  to 
the  effect  that  the  plaintiff's  libel  not  having  been  proved,  the 
:iwivei'se  party  be  dismissed  from  further  observance  of  justice  in 
the  cause. 

.     It  is  singular  that  during  the  long  period  (g')  during  which 
Lord  Stowell  presided  over  the  Admiralty  Court  no  case  occurred 

'"'  (ny  Norn.   Nelson  c.   FMuceit  in  loss     was     divided'  between     both 

the  Aas.  Book.  parties  in  equal  proportions."    . 

(o)  This  decision  is  in  accordance  (p)   Faye      c'   ■  Graham, .  '26th 

with  the  statement  of  the  law  in  March,  l788.                              '     '■ 

ISrowh's  'AdiSiiralty    Law,  vol.   2,  (?)  Thirty  years,  179S— 182&;  ' 

p.  206:    "In  case  of  acoiderit  the  "  '■  '          '         "     ' 


im 
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in  which  he -had  occfasion  to  apply  the,  rate  of  divisioa  pfrlossi 
Two  cases  should,  however,  be  here  mentioned,  both  of,  great 
importance  in  the  history  of  the  subject.  ,  In  2I/ie  Woodrog, 
Sims  (r),  decided  by  Lord  Stowell  (then  Sir  William  Soptt)  in 
1815,  and  in  The  Lord  Melville,  decided  in  1816,  occur  the  dicta 
of  that  learned  ]udg^  with  reference  to  the  incidence  of  loss  in 
case  of  collision,  referred  to  on  a  former  page  (s),  in  which  he 
divides  collisions  into  four  classes:  (1)  where  the  collision  is 
caused  by  the  fault  of  the  defendant  ship;  (2)  ,by  the  fault  of 
the  plaintiff  ship;  (3)  by  the  fault  of  hath  ships; ,  (4)  without 
■fault  in  either  ship.  The  rule  of  division  of  lo§S  is  declared  to 
be  applicable  only  in  the  third  case,  namely,  where  the  collision 
is  caused  by  the, fault  of  bath  ships.  Notwithstanding  the, con- 
flicting decisions  above  cited  and  the  various  reasons  given  for 
them,  there  can  be  no  doiubt  that  at  the  present  day.  the  law  is 
as  stated  by  Loixi  Stowell.  Whatever  rojay  have  been, the  original 
reason  for  the  rtisticum  judieivtm,  the  only,  reason  applioable  to 
it  in  its  niodem  form;  is  common  fault.  It  reniains;Only  to  mention 
two  or  (three  more  cases  to  complete  the  history  of  the  rule. 
Say  V.  Le  In  1824  Hay  y.  Le  Neve  was  decided  by  the  House  of  Lords. 

That  was  an  lappeal  from  a  decision  of  a'  Scotch  'Court,  which 
had  apportioned  in  unequal  shares (i)  the  .loss  suffered  by  a 
vessel,  The  Wells,  which  had  been  sunk  at  her  anchor  by  The 
S'prightly.  The  House  of  Lords  varied  the  decision  of  the 
■  Scotch  Gourtj  and,  relying  upon  the  diota  of  Lord  Stowell  above 
mentioned,  divided  the  loss  in  equal  shares,  and  condemned  the 
owners  of  The  S'prightly  in  half  the  loss  on  The  Wells.  In  that 
case  both  ships  were  clearly,  in  fault:  The  Wells  for  having 
brought  up  in  an  improper  place  and  for  not  showing  a  light. 
The  S'prightly  for  negligent  navigation  and  want  of  look-out. 
The  question  in  dispute  was,  whether  the  division  of  loss  should 
be  in  equal  shares  or  be  apportioned  according  to  the  degree  of 
fault  in  either  vessel.  The  decision  was  in  accordance  with 
Lord  StoweU's  dicta,  and,  it  may  be  added,  with  an  unbroken 
line  of  authorities  for  a  period  of  at  least  146  years,  in  favour  of 
an  equal  division.  But  there  was  no  decision  that  the  rule  of 
division  of  loss  was  confined,  as  stated  by  Lord  StOwell,  to  the 

(»■)  llliis  case  should  be  cited  as  ro'p  Sims,  that,  the  name  has  beea 
The  Woodrop,  the  name  of  the  ship.  retained.                                         ' 
Sims,  her  master,  aocqrdihg  to  the  ^(»)  ^upra-,  p.  136. 
practice  of  the  day,  was  probably  ^(0   Th^   '  Bprighily     was    con- 
sued  personally.      It   is,  however,  demned  in  two-thirds  of  the  loss 
so  commonly  known  as  The  T^ood-  suffered  by  The  Wells. 
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case  of  "  both  ships  in  fault."  Nevertheless,  since  the  decision 
in  The  Resolution  and  The  Langton  the  rule  has  never  beeri 
applied,  except  in  the  case  of  "both  ships  in  fault";  and  the 
dicta  of  Lord  Stowell,  having  acquired  additional  weight  by  the 
citation  in  the  House  of  Lords  in  Hat/  v.  Le  Neve,  have  been 
taken,  apparently  without  discussion,  to  settle  the  law.  Thus 
in  The  Catherine  of  Dover  (u)  (1828),  Sir  Christopher  Robinson, 
in  addressing  the  Trinity  masters,  stated  the  law  as  follows: — '■ 
"The  result  of  the  evideiloe  will  be  one  of  three  alternatives: 
either  a  conviction  in  your  mind  that  the  loss  was  occasioned  by 
accident,  in  which  case  it  must  be  sustained  by  the  party  on 
whom  it  has  fallen;  or  a  state  of  reasonable  doubt  as  to  the 
preponderance  of  evidence,  which  will  have  nearly  the  same 
effect;  or  thirdly,  a  conviction  that  the  party  charged  with 
being  th€  cause  of  the  accident  is  justly  chargelable  with  the  loss 
of  this  vessel  aboording  to  the  rules  of  navigation  which  ought 
to  have  gnided  them." 

It  remains  onlj  to  mention  the  case  of  The  Monarch  and  The  The  Monareh 
Success,  decided  by  Sir  Christopher  E-obinson  on  the  23rd  of  (^^^S). 
June,  1838,  as  being  the  next  in  which  the  rusticUm  judicium 
was  applied.  There  the  judge  pronounced  "  the  collision  in 
question  in  this  cause  to  have  been  caused  by  the  fault  of  the 
masters  and  crews  of  the  said,  ship  or  vessel  Monarch  and  the 
late  smack  Success,  and  for  a  moiety  only  of  liie  damages  pro- 
ieeeded  for,  and  condemned  [the  owners  of  The  Monarch'}  and 
the  bail  given  on  their  behalf  to  answer  iihe  action. in  a  moiety 
of  such  damage  and  of  the  costs  incurred  on  behalf  of  [the 
owner  of  The  Success^  in  this  cause  "(a;).  This  decree  was 
subsequently,  on  the  31st  of  January,  1839,  rescinded  by 
Dr.  LuShington  as  regards  cpists;  and  by  a  new  decree  he 
pronounced  the  parties  "to  be  liable  to  the  costs  incurred  on 
their  own  behalf  only "(?/). 

This  completes  the  history  of  the  application  of  the  rule,  so  History  of 
far  as  the  present  writer  has  been  able  to  traoe  it  by  an  exami-  jygg 
nation  of  the  Admiralty  records.    Since  the  year  1838,  the  date 
of  the  decision  in  The  Monarch,  the  number  of  collision  cases 

(«)  2  TELag.   145.      Of.  also  The  made  by   the  Privy  tJouncil:    Tfte 

Maid  of  Aubkland  (1848),  6  Not.  Marpesia    (1872),  L,   R.   4  P.   O. 

of  Cas.  240,  "where  therfe  were  cross  212.    ' 

actions,  and   Dr.   Lushington  dis-  {x)  This  is  the  case  called  Tfe 

missed  both  for  want  of  proof:  The  Monarch,  and  referred  to  in  a  note 

Xaconia,  2  Moo.  P.  C.  N.  S.  161  to  The  Celt  (1«'S7),  3  Hag.  321. 
(1863),  where  a  similar  order  was  (y)  The  Monarch,  1  W.  Rob.  21. 


^^  THE  RULE  AS  TO  DIVISION  OF  LOSS. 

has  been  very  large,  and  the  rusticum  judicium  has  been  fre- 
quently applied;  but  always,  it  may  be  safely  assumed,  in  cases 
of  "both  ships  in  fault."  In  The  Oratava  and  The  Janet, 
11th  May,  1839,  and  The  London  Merchant,  20th  May,  1840,  it 
was  so  applied;  and  beyond  this  the  examination  of  the  records 
has  not  been  carried.  .It  may  be  assumed  that  if,  since  1840, 
the  rule  had  been  applied  in  any  case  of  "  neither  ship  in  fault," 
or  "  insufficient  proof,"  such  a  case  would  have  been  reported; 
and  no  such  case  appears  in  the  books.  It  may  therefore  be 
taken  to  be  a  fact  that  for  fuUy  a  century  (since  1789)  the  rule 
has  only  been  applied  in  cases  of  "both  ships  in  fault";  never 
in  the  case  of  "neither  in  fault,"  or  in  the  case  of  " insufficient 
proof."  Nay,  further,  in  such  cases  the  plaintiff's  action  has 
invariably  been  dismissed,  and  generally  with  costs.  Several 
instances  of  this  will  be  found  referred  to  in  a  former  page  (a). 
Yet  neither  has  the  decieion  of  Sir  James  Marriott  in  The  Reso- 
lution an'd  The  Langton,  nor  have  any  of  the  previous  decisions 
between  the  years  1677  and  1789,  in  which  the  rusticum  judicium 
was  applied  in  cases  of  doubt  and  mere  accident,  been  reversed, 
overruled,  or,  so  far  as  the  writer  is  aware,  even  referred  to  (a) 
or  discussed.  Not  having  been  reported,  they  appear  to  have 
altogether  escaped  observation;  so  much  so  that  in  Jlay  v. 
Le  Neve  (1824)  Lord  Giffard  states  that  the  advocates  (of  whom 
Dr.  Lushington  was  one)  who  appesired  in  that  case,  in  answer 
to  a  question  from  the  House,  acknowledged  that  they  were  not 
aware  of  any  ease  in  which  the  rusticum  judicium  had  ever  been 
applied  in  England.  A  note  of  The  Petersfield  was  supplied  to 
the  House  by  Lord  Stowell,  who  was  a  member  of  the  House, 
but  does  not  appear  to  have  h^ard  the  appeal.  It  is  singular  that 
that  learned  judg«  was  not  (it  seemls  he  was  not)  aware  of  the 
decisions  in  The  Resolution  and  in  The  Friends  Goodwill,  both 
of  which  occurred  in  1789,  the  year  of  the  decision  in  T/ie 
Petersfield,  and  of  which  one  was  in  direct  conflict  with  his 
dicta  in  The  Woodrop  Sims  and  The  Lord  Melville. 
The  view  of  th«  Legislature,  as  shown  by  sect.  25,  sub-sect.  9, 

(z)  See  'the    cases    cited    above,  L.  B.  4  P.  O.  212. 
jiy:167i  note  (««)•    T"  these  may  be  (a)  In  Say  v.  Le  Neve,  a  case 

added    the    foUowing  decisions  of  in  the  i^ign  of  Queen  Anne  was 

Lord    Stowell:     TAe    Flora,    28th  referred  to  («e»j We,  one  of  the  cases 

.Jime,.  1815;  The  Mobert,  9th  Jixae,  decided  .  betvpeen    ,1707    and    1718 

,1818;  The  VrowJanetze,  ind  Teh.  cited  above),  but  not  with  rpfer- 

i82iDi;   The  Setsff  Cames  (1827),  2  ence  to  the  point  here  under  dis- 

'^ag/,  ^8;.,Th^:'J(tiflfesia   (1^72),  cussicsn,- 
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of  the  Judicature  Act,  clearly  was  that  the  rule  a{)plies  only 
where  both  ships  are  in  fault.  It  cannot  be  supposed  that  an 
Act  passed  manifestly  with  a  view  to  mlake  the  law  mu£onn  in 
all  the  Courts  would  have  left  the  rule  of  division  of  loss 
applicable  in  Admiralty  in  case  of  doubt  and  mere  accident, 
whilst,  for  the  sake  of  uniformity,  it  extended  the  rule  whei'a 
both  ships  are  in  fault  to  the  Common  Law  Divisions  of  the 
High  Court. 
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CHAPTER  yil. 


LIMITATION 'OE  LIABILITY. 


Limitatioii  of 
liabilitr  is 
statutory. 


Maritime    , 
and  foreign 
law  upon  the 
subject. 


In  this  chapter  the  law  respecting  the  limitation  of  the  lia- 
bility of  shipowners,  as  defendants,  to  amounts  corresponding 
to  the  tonnage  of  their  ships  is  discussed;  the  limitations  on 
the  rights  of  persons  claiming  a?  plaintiffs  has  been  considered 
above  (a). 

In  this  country  the  limitation  of  shipowners'  liability 
depends  entirely  upon  statute.  It  is  said  by  writers  of 
authority  that  by  the  maritime  law  the  shipowner's  liability 
for  collision  is  limited  to  the  value  of  ship  and  freight  (&); 
and  this,  it  is  believed,  is  the  law  in  most  or  all  foreign  coun- 
tries at  the  present  day.  Whether  such  a  rule  of  the  maritime 
law  (c)  ever  existed,  it  is  immaterial  here  to  inquire.  No 
such  rule  has  ever  been  recognized  by  the  Courts  of  this 
countrj',  either  at  common  law  or  in  Admiralty  (d) .     By  the 


(o)  Sttpra,  p.  89. 

(6)  3  Kent's  Oonun.  §  218;  4 
FhiUunore's  International  Law, 
2nd  ed.  628;  Valin  snr  I'Ordon- 
nance  de  la  Karine,  1.  2,  tit.  8, 
Art.  2;  Oours  de  Droit  Comim. 
Mar.  Boulay-Paty,  vol.  i.  263— 
298;  Pardessus  Droit  Commercial, 
Part  4,  tit.  2,  ch.  3,  s.  2;  Emeri- 
gon  Oont.  &  la  Grosse,  ch.  4,  s.  11; 
and  see  per  Bradley,  J.,  in  The 
Jos.  W.  Dyer  v.  The  National 
Steamship  Co.,  14  Blatchf.  483, 
487;  and  per  Ware,  J.,  in  The 
Rebecea,  Ware's  Rep.  188, 195, 198; 
The  Phebe,  Ware,  263.  The  Oon- 
solato  del  Mare,  cc.  141,  182,  pro- 
vides that  in  certain  cases  the  ship 
herself,  and  the  managing  owner, 
shall  be  liable  to  the  merchant  for 
the  loss  of  his  goods,  but  the  other 
owners  only  to  the  extent  of  their 
shares.  But  it  seems  that  for 
damage  caused  by  their  own  fault, 
as  where  the  ship's  equipment  is 
"  deficient,  the  part  owners  were 
liable  to  the  fuU  extent.  See  ibid, 
194. 


Upon  contracts  with  reference  to 
the  ship  entered  into  by  his  agent, 
it  seems  that  the  shipowner  was 
liable  only  to  the  ship's  value.  See 
ibid.  oc.  209,  244. 

(c)  As  to  whether  a  general 
maritime  law  binding  upon  the 
Courts  of  this  country  ever  in  fact 
existed,  see  per  Willes,  J.,  Lloyd 
V.  Guibert  (1876),  L.  E.  1  Q.  B. 
115,  124;  per  Brett,  L.  J.,  The 
Gaetano  (1882),  7  P.  D.  143;  The 
Leon  (1881),  6  P.  D.  148;  The 
Patria  (1871),  L.  E.  3  A.  &  E. 
436,  461,  462. 

(<?)  See  The  Dvndee  (1823),  1 
Hag.  Ad.  109,  120;  The  Cart 
Johann  (1819),  referred  to,  3  Hag. 
Ad.  186;  The  Aline  (1840),  1  W. 
Eob.  Ill;  The  Volant,  ibid.  383; 
The  MtHlona  (1849),  3  W.  Eob. 
16,  20;  The  WUd  Ranger  (1860)» 
Lush.  553,  564;  Wilson  v.  Liohson 
(1818),  2  B.  &  Aid.  2;  Gale  v. 
Laurie  (1826),  5  B.  &  C.  156,  164; 
Cope  V.  Soherty  (1857),  4  K.  & 
J.   367,  378;    Btoomvaart    Maatt- 
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nmnipipal  laws  of  Holland,  Prance,  and  other  continental 
nations,  the  liability  of  shipowners,  not  only  for  the  torts 
but  also  for  the  contracts  of  the  master  of  their  ship,  lias  for 
more  than  two  centuries  been  limited  to  the  value  of  the  ship 
and  freight  (e).  It  is  perhaps  due  to  this  fact  that  limited 
liability  has  been  said'  to  be  a  principle  of  the  general  mari- 
time law .  But  its  origin  cannot  be  traced  either  to  the  Roman 
law  Of  to, any  of  the  mediaeval  codes  of  maritime  law.  In 
both;  these: systems  it  is  either  implied  or  expressly  stated 
that  the  (  wrong-doer  in  a  collision  shall  make  full  com^^ 
pensation  (/■).  ,  i 

The  contract  of  commande,  or  joint  adventure   of    ship-  It  originated' 

perhaps  in  ■  ' 


eliappy  Nederlands  v.  Peninsular 
and  Oriental  Steam  Navigation  Co. 
(1882),  7  App.  Oas;  794,  814; 
The  Dwpleix,  (19J12)  P.  8.  The 
diotum  of  Parke,  B.,  in  Brown 
V.  WilUnaon  (1846),  15  M.  & 
W.  398,.  appears  to  be  inoorreot. 
In  Vognel  c.  Tomlirinon,  Marsden 
Ad.  Cas.  314,  decided  by  the 
Delegates  in  1738  (the  collision 
occurred  in'  1733),  the  .  senteace 
Vaa  .'fori  full  damages,  a  sum 
which  must  have  largely  exceeded 
the  value  of  the  wrong-doing  ship 
and  her  freight.  The  loss  on  the 
plaintiff's  ship,  The  Eleanor,  is 
stated  in  the  pleadings  to  have  been 
2,000Z.j  and  the  value  of  the  de- 
fendant's ship.  The  WUhelmina, 
aaid  her  freight  680?.  (600?.  -j- 
80?.).  The  case  is  interesting  also 
upon  another  point.  It  shows  that 
cai^o  on  board  the  wrong-doing 
ship,  as  well  as  the  ship  herself, 
■vvas  formerly  liable  for  the  loss. 
Th-e  WUhelmina  had  a  cargo  on 
board  worth  from  15,000?.  to 
'20,000?.,  and  this  was  arrested  and 
not  released  until  its  owners  had 
'given  bail  in  4,000?.,  notwithstand- 
ing their  contention  that  cargo- 
owners  were  not  liable  for  the 
damage.  See  Ad.  Ct.  Records, 
Miscell.  Bundles,  Ser.  IV.  bdle.  20; 
ihifl..  Relegates'  Processes,  vol.  489, 
.2Sro.  1048. 

,  (e)  Bmerigon,  Gontr.  k  la  Grosse, 
oh.  4,  s.  li ;  Boulay-Paty  Cours  de 
Droit  Commercial  Maritime,  vol,  i., 
pp.  263—298.  See  also  The  Mary 
Ann  (1866),  L.  E.  1  A.  &  E.  8, 11. 
(f)  As  to  liability  for  collision  by 


the  Rotaian  Law,  see  Dig.  lib.  4, 
tit.  9;  Dig.  Ub.  44,  tit.  7,  fr.  5; 
Dig.  lib.  45,  tit.  5,  fr.  1.  As  to 
the  mediaeval  codes,  the  ILaws  of 
Oleron,  Art.  15  assumes  that  the 
wrong-doei^  shall  pay  full  damages 
-^tous  ses  .dommages: — tot  ses  dan- 
matges.  See  Black  Book,  Bolls 
Ser.  i.  108;  ibid.  vol.  ii.,  pp.  229, 
449.  So  the  Oonsolato  del  Mare, 
cap.  156:  "E  si  dan  li  fa,  deulo 
■  ;li  tot  esmenar  e  restituar,"  but  if 
the  collision  is  accidental,  "  no  li 
sia  tengut  de  esmehar  tot  lo  dan 
.  .  .  per  ceo  oar  no  es  sa  culpa  " ; 
and  see  ibid.  cap.  158,  to  the  like 
effect.  So  the  Wisby  Sea  Laws, 
Art.  ,29:  De  schipper  is  schuldioh 
myt  synen  schjpliiden  to  delende 
den  schaden  mahk  sik;  and  the 
Hambui^h  Code,  Art.  23,  he  achal 
eme  gans  den  schaden  beteren: 
Black  Book,  iv.  373;  and  the  Got- 
land Code,  Art.  65,  so  schal  hre 
eme  den  schaden  al  hel  gelden. 
And  by  the  Flanders  Sea  Laws, 
Art.  15,  the  master  who  lays  out 
his  anchor  so  as  to  damage  another 
ship,  si  siin  datwel  souldich  te 
beterem:  and  Art.  31  of  the  Got- 
land Code  to  the' same  effect:  Black 
Book,  iv.  88.  So  the  rule  as  to 
dividing  the  loss  assumes  that,  but 
for  it,  the  ship  run  down  would 
recover  alle  die  schade  (Flanders 
Code),  Me  den  schaden  (Gotland 
Code,  Art.  30,  Black  Book,  iv.  88). 
In  the  Instructions  to  the  Admir^ 
in  the  Black  Book  of  the  Admiralty, 
dating  circ.  1337—1351  (Black 
Book,  i.  37),  the  wrong-doer  in  a 
colfision  is  to  make  plaine  amende. 
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owners  and  merchants,  corresponding  in  some  respects  to  the 
socUte  en  commandite,  or  partnership  with  limited  liability, 
of  modern  times,  is  perhaps  the  origin  of  the  widespread 
doctrine  of  limited  liability  of  shipowners.  This  kind  of 
aissociation  extensively  prevailed  in  the  Mediterranean  in  the 
Middle  Ages,  and  is  frequently  mentioned  in  the  Consolato 
del  Mare.  As  regards  third  parties,  it  seems  that  the  lia- 
bility of  the  shipowner  upon  contracts  entered  into  by  his 
agent,  or  committee  in  such  an  association,  with  reference 
to  the  ship,  was  limited  to  the  value  of  the  ship  (g). 
Protection  is  It  is  not  until  the  beginning  of  the  seventeenth  century 
it.  So  avowal  that  we  find  protectionist  doctrines  put  forward  upon  grounds 
by  Grotius.  of  public  policy  as  a  reason  for  limiting  shipowners'  liability. 
Grotius,  writing  in  the  year  1625,  says  that  the  principle  of 
limitation  of  oVners'  liability  upon  the  contracts  of  the 
master  prevailed  in  his  day,  and  for  a  long  time  pre- 
viously had  prevailed  in  Holland  (h) .  And  he  approves  the 
principle  as  being  consonant  with  natural  justice,  and 
necessary  for  the  encouragement  of  shipping  (i).  Liability 
for  collision  is  not  expressly  noticed,  but  the  principle 
which  limited  liability  in  the  case  of  his  contracts,  probably 
applied  equally  to  protect  owners  from  unlimited  liability  for 
their  master's  torts.  The  rule  of  continental  law  which 
limits  the  shipowner's  liability  upon  his  master's  contracts 
has  never  been  adopted  in  England;  the  liability  of  a 
shipowner  upon  contracts  entered  into  by  the  master  as  his 
ageiit  having  always  been,  as  it  is  at  the  present  day, 
unlimited, 
nra 'l  Mtion  More  than  one  writer  (Ic)  has  pointed  out  the  analogy 
— noxte  deditio.  between  the  law,  which  limits  shipowners'  liability  to  the 
value  of  ship,  and  the  noxal  action — noxcE  deditio — of  the 
Homan  law.  The  law  of  deodand  has  also  been  thought  to 
be  founded   on  the  same  idea,  which  seems   to  personify 

(j)   Of.     Consolato     del     Mai-e,  et  eorum  quae  in  navi  sunt." 

oc.  209,  244.  (t)  "  Absterrentur  oniiii  homines 

(A)  De  Jure  Belli  et  Pacis,  I.  2,  ab  exercendis  navibus  si  metuant  ne 

ch.    11,   s,   18:    "Apud   Holla  ndos  ex  facto  mj^iatri  quasi  iA  infinitum 

u^ii     me'rcatnra     pridem     maxime  teneantur":  ibid. 

'Tti^ui*  .  .  .  .  et  nunc  et  olim  con-  (ft)    See     Bynkershoek,     Queest. 

stitutnm.  ne  exeroitoriS,  etiam  uni-  Jur.  Priy.  1.  4,  c.  20;  Holmes  on. 

Versi     (exercitores)    aiaplins  tene-  the.  Common  Law,  p.  30. 

antur  quam  ad  sestimationem  navis,  ' 
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the  inanimate  object  with  which  the  injury  is  done  and 
to  identify  it  with  the  actual  wrong-doer.     In  the  face  of  ,     i 

the  express  provisions  of  the  Code  of  Oleron  and  other 
sources  of  English  maritime  law,  which  require  the  wrong- 
doer to  make  full  compensation  to  the  sufferer  in  a  collision, 
there  is  difficulty  in  accepting  this  view  as  to  the  .origin  of 
limited  liability. 

The  rule  of  unlimited  liability,  which  seems  to  have  been  Connection 
adopted  from  the  civil  law   into   the  mediaeval  codes,  was  limitation  of 
in  the  case  of  inevitable  accident  to  some  extent  modified  liability  and 
by  the  rule  of  division  of  loss.     And  in  some  of  the  later  loss. 
codes  there  are  traces  of  the  rule  of  division  of  loss   being  i 

extended  to  cases  of  collision  by  negligence  (Z) ;  but  the 
limitation  of  liability  to  the  value  of  ship  and  freight 
belongs  to  a  later  date.  i 

In   the    case  of   damage  done   by  a    ship    belonging   to  Connection 
foreigners  resident  abroad,  and  where  service  of   a  writ  of  ^^^Jg^"^ 
summons  cannot  be  effected,  the  damages  recoverable  are,  liability  and 
in  practice,  limited  to  the  value  of   the  ship   and  freight,  g^p 
the  res  arrested  by  the  Admiralty  Court.      The    statutory 
limit  of  liability  is  doubtless  connected  with  this  fact;  but 
the  arrest  of  the  ship  was  adopted,  in  the  first  instance,  in 
order   to  compel    her  owners  to    appear,  and    not    because 
their  liability  was  limited  to  the  value  of  the  ship  (m) . 

The  history  of  the  singular  legislation  in  this   country  History  of 
which  prevents  the  sufferer  in  a  collision  between  ships  from  w^utioa 
r  recovering  damages  beyond  a  sum  fixed  by  reference  to  the  upon  the 
size  of  the  instrument  with  which  the  damage  is  done,  is  as  ™  ■'^'^ ' 
follows:    Until  the    year    1734,    by   the    common    law   of 
England  and  by  the  maritime  law  as  administered  in  the 
Admiralty  Court  of    this    country,  the   liability    of    ship- 

(?)    See    Droit    Maritime  de .  la  WUhinson  (1846),  15  M.  &  W.  391, 

SuSde,   3   Pardess.    129,   173,   174;  is  probably  incorrect.    Dr.  Brownp 

Dantzic  Sea  Laws,  Art.  51,  Black  (Civ.   Law,  ii.   397)   thought  that 

Book,  iv.  349.  in  an  action  in  rem  for  collision, 

(m)  Though,  as  pointed  out  by  there  is  no  pretence  for  making  the 

Sir  J.   Jervis,  in    T7ie  Bold  Stic-  owner    answerable,  or    demanding 

'  cleuch  (1851),  7  Moo.  P.  C.  267,  reparation  as  against  him   beyoad 

282,  arrest  of  the  ship  in  Admiralty  the  value  of  the  ship;   though,  as 

is  not  exactly  analogous  to  the  pro-  he  points  out,  Bynkershoek  thought 

cess  of  foreign  attachment.  See  als(>  that,  as  against  the  master,  there 

'sitpra,  p.  88.  The  dictum  of  Parke,  is  a  remedy  in  sqlidum. 
B.,   to  the  contrary  in  Brown  v. 
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1734. 


1765. 


1780. 


owners  for  damages  by  collision  was,  as  has  been  stated 
above  (n),  unlimited.  In  that  year  an  Act  (7  Geo.  2, .'c.  15') 
was  passed  limiting  shipowners'  liability  for  loss  of  cargo 
by  theft  of  master  or  crew  to'  the  value  of  the  ship  atid 
freight  (o).  This  Act  was  passed  in  consequence  of  the 
decision  in  Boucher  v.  Lawson  (p),  by  which  the  shipowners 
were  held  liable  for  loss  of  a  cargo  of  bullion  taken  on 
board  in  Portugal  and  afterwards  stolen  by  the  master. 
The  fact  that  Holland  and  other  maritime  nations  of  Europe 
had  previously  passed  similar  laws,  for  the  protection  and 
encouragement  of  their  shipping,  appears  to  have  influenced 
the  Legislature  in  passing  the  measure  (q) .  By  26  Geo .  3, 
c.  86,  the  relief  afforded  by  the  previous  Act  was  extended  to 
cases  of  theft  by  persons  other  than  the  crew,  and  to  cases  of 
loss  by  fire  (r) .  Limitation  of  liability  in  case  of  collision 
was  first  created  by  53  Geo.  3,  c.  159.  This  Act,  after 
reciting  that  it  was  expedient  to  encourage  the  owning  of 
British  ships  (s),  fixed  the  limit  of  shipowners'  liability  for 

(«)  See  supra,  p.  170,  and 
note  (d). 

(o)  Sutton  V.  Mitchell  (1785),  1 
T.  B.  18,  is  a  decision  under  this 
Act,  that  the  owners  were  not  liable 
beyond  the  statutory  limit  for  a 
robbery  of  cargo  in  which  one  of 
the  crew  was  concerned. 

(p)  Cas.  temp.  Hardw.  85.  See 
per  BuUer,  .T.,  Yates  v.  Hall  (1785), 
1  T.  R.  75,  78.  Boucher  v.  Lawson 
is  clearly  the  case  referred  to  in 
the  petition  of  shipowners  set  out 
in  the  Journals  of  the  House  of 
Conunons,  Sess.  1733,  p.  277.  The 
petitioners,  after  referring  to  the 
decision,  complain  that  they, 
"  when  they  became  owners  of 
ships,  did  not  apprehend  themselves 
exposed  to  such  hazard,  or  liable 
as  owners  to  any  greater  loss  than 
that  of  the  ships  and  freight;  and 
of  the  insupportable  and  un^ea^on- 
able  hardships  to  which  our  laws 
in  this  ca£e  subject  them;  and  to 
which  no  owners  of  ships  are  ex- 
posed in  other  trading  nations  " ; 
and  they  represent  to  the  House 
"  that,  un'.es?  some  provision  be 
made  for  their  re'ief,  trade  and 
navigation  wi  1  be  greatly  dii- 
•couraged,  sin"e  owners  of  s'.iipj  find 
themse'.vei,  without  any  fault  on 
their   part,  exposed   to  ruin,   &c., 


&o.,  &o."  A  very  similar  petition, 
asking  for  an  alteration  in  the  law 
by  which  shipowners  were  made 
lisblo  for  damage  done  by  their 
ships,  when  they  (the  owners)  wete 
not  on  board,  was  presented  to 
Parliament  in  the  fifteenth  or  early 
sixteenth  century.  It  was  not  suo- 
cessf  ul.  "  Le  Roy  sadvisera  "  was 
the  answer.  See  Ancient  Petitions, 
6264. 

(?)  See  per  Lord  Stowell,  The 
Dundee  (1823),  1  Hag.  Ad.  109, 
121;  per  Abbott,  J.,  Gale  y.  Laurie 
(1826),  5  B.  &  O.  156,  163;  per 
Lord  Blackburn,  7  App.  CSaa.  812; 
and  see  iupra,  p.  171.  The  Com- 
mons Journals  for  the  year  1733 
contain  several  pelLions  from  ship- 
owners for  relief  in  other  matters. 
Another  Act  of  the  same  year — 
S3  Geo.  3,  c.  87 — ^was  passed  for 
their  relief. 

(j)  Hunter  v.  M'Govm  (1819), 
1  Bligh,  573,  was  a  decision  that 
this  Act  did  not  apply  to  inland 
craft,  such  as  a  Clyde  gabbert. 

(«)  There  does  not  appear"  to  have 
been 'any  considerable  discussion,  in 
Parliament  upon  the  principle  of 
either  this  or  the  subsequent  Abts 
limiting  shipowners'  liiibi'ily.  See 
Commons  Journals,  vol.  68,  p.  670; 
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damage  to  other  ships  and  to  Cargo  on  board  either  of  two 
ships  in  collision  at  the  value  of  the  ship  sued  and  the 
freight  she  was  earning  or  under  contract  to  earn.  The 
Act  was  confined  to  sea-going  British  ships,  and  under  it 
questions  arose  as  to  the  amount  of  the  shipowners'  liability 
when  freight  had  been  paid  before  the  collision  {t),  or  never 
earned  (u),  as  to  the  time  at  which  the  ship's  value  was  to  be 
taken  for  the  purpose  of  the  Act  (x),  and  as  to  the  ship's 
appurtenances  which  were. to  be  included  in  the  valuation  (</). 
The  preamble  shows  that  limitation  of  liability  was  founded 
upon  considerations  of  policy  and  not  of  justice.  "  The 
principle  of  limited  liability  is  that  full  indemnity,  the 
natural  right  of  justice,  shall  be  abridged  for  political 
reasons"  (z).  As  to  the  justice  of  the  Acts  limiting  lia- 
bility, opinions  have  differed  widely  (a);  and  it  is  possible 
that  the  construction  of  the  Acts  has  not  been  unaffected  by 
these  opinions  (6);  but  there  is  no  reason  why  they  should 
be  construed  otherwise  than  according  to  the  fair  and  natural 
meaning  of  their  words  (c) . 

By  the  Merchant  Shipping  Act,  1854   (17  &  18  ,Vict.  186*- 
c.  104),  ss.  504,  505,  the  same  limit  was  fixed  for  damages 
recoverable  for  loss  of  life  or  personal  injury,  with  a  pro- 
vision that  in  such  cases  the  value  of  the  ship  should  be  taken 
at  not  less  than  151.  per  ton  (d);  and  the  statutory  limitation 

133  Hansard's  Pari.  Deb.  pp.  674  Ettrick  (1881),  6  P.  D.  127,  136. 

seg.     Upon  the  Act  of  1862  there  Similar  opinions  are  expressed  in 

was  some  discussion  of  details,  but  The  Northumbria  (1869),  L.  K.  3 

little  was  said  as  to  the  principle  A.  &  E.  6,  13;  Chapman  v.  Roynl 

or  policy  of  the  Act:  Hansard,  vol.  Netherlands  Steamship  Co.  (1879), 

165,   p.   1932;    vol.   166,  pp.   2217  4  P.  D.  157,  184;  The  Andalusian 

seq.;  vol.  167,  pp.  735,  750;   vol.  (1878),    3    P.    D.    182,    190;    and 

168,  pp.  1  seq.  per    Dr.    Lushington,    supra.      A 

(f)  Wilson  V.  Dickson  (1818),  2  different  view  was  taien  by  Butt, 

B.  &  Aid.  2.  J-,   in  The   Warkworth    (1884),  9 

(«)  Cannan  v.  Meaburn  (1822),  P.   D.  20,  21.     And  see  per  Mel- 

1  Bing.  465.  lish,    L.   J.,  in   London  ^  S.    W. 

(x)  Brown  v.  Wilkinson  (1846),  Rail.  Co.  v.  James  (1873),  L.  E. 

15  M.  &  W.  391.  8  Ch.  241,  252. 

(y)  The  Dundee  (1823),  1  Hag.  (6)  See  per  Abbott,  C.  J.,  Gale 

Ad.   120;    Gale  v.   Laurie   (182«),  v.  Laurie  (1826),  5  B.  &  O.   156, 

5  B.  &  C,  156;  The  Triunn  (1834),  163;  per  Brett,  L.  J.,  4  P.  D.  184; 

3   Hag.    Ad.    114,    infra,    p.    182,  6  P.  D.  136;  per  Dr.  Lushington, 

were  decisions  under  thi?  Act.  the  Senares  (1850),  14  Jur.  581. 

(z)    Per    Dr.    Lushington,    The  (c)  See  per  Butt,  J.,  The  Wark- 

Amalia  (1863),  1  Moo.  P.  C.  N.  S.  worth  (1884),  9  P.  D.  20. 

471,  473.  (.d)  Nixon  v.  lloberis  (1860),  1      . 

(a)  "  An  Act  sufBrient'y  tyranni-  J.  &  H.  739;   Leycester  v.  Logan 

cal  as  it  is":  per  Brett,  L.  J.,  The  (1857),  4  K.  &  J.  725;  Dobree  v. 
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was  extended  to  foreign  as  well  as  British  ships.  Under  all 
these  Acts  the  value  of  the  ship  and  freight  at  or  imme- 
diately before  the  collision  had  to  be  ascertained,  a  fruitful 
source  of  litigation  and  expense. 

"To  obviate  this  (e),  and  also  in  order  that  bad  and  inferior 
ships  should  not  have  an  advantage,  in  case  of  collision,  over 
good  and  valuable  ships  (/),  sect.  54  of  the  Merchant  Ship- 

1862.  ping  Act  Amendment  Act,  1862  (25  &  26  Vict.  c.  63),  was 

passed.  That  section  struck  a  rough  average  value  for  all 
ships  at  15^  or  81.  per  ton,  the  valuation  to  be  at  the  higher 
or  lower  rate  according  as  the  collision  was  accompanied  by 

1891.  loss  of  life  or  personal  injury  or  not.      In  1894   it  was 

repealed,  but  in  substance  re-enacted,  by  the  Merchant  Ship- 
ping Act,  1894  (57  &  58  Vict.  c.  60,  s.  503),  as  foUows:— 

57  &  58  Vict.       (!•)  The  owner  of  a  ship,  British  or  foreign,  shall  not,  where 
0.  60,  s.  503.     all  or  any  of  the  following  events  take  place  without  their  actual 
fault  or  privity;  (that  is  to  say), 

(a)  Where  any  loss  of  life  or  personal  injury  is  caused  to 

any  person  being  carried  in  the  ship ; 

(b)  Where  any  damage  or  loss  is  caused  to  any  goods, 

merchandise,  or  other  things  whatsoever  on  board 
the  ship ; 

(c)  Where  any  loss  of  life  or  personal  injury  is  caused  to 

any  person  carried  in  any  other  vessel  by  reason  of 
the  improper  navigation  of  the  ship; 

(d)  Where  any  loss  or  damage  is  oaused  to  any  other  vessel 

or  other  things  whatsoever  on  board  any  other  vessel, 
by  reason  of  the  improper  navigation  of  the  ship ; 

be  liable  in  damages  beyond  the  following  amounts;  (that  is  to 

say), 

(i.)  In  respect  of  loss  of  life  or  personal  injury,  either  alone 
or  together  with  loss  of  or  damage  to  vessels,  goods, 
merchandise,  or  other  things,  an  aggregate  amount 
not  exceeding  fifteen  pounds  for  each  ton  of  their 
ship's  tonnage;  and 

iSchroder   (1833),   6    Sim.    291;    2  App.  Cas.  811,  815. 
M.  &  CSr.  489,;  Grainger  v.  Martin  (/)  Hansard,  Pari.  Debate;,  vol. 

(1862),   2   B.   &   S.   456;    African  165,  p.  1932,  ijlLr.  Milner  GLbapn's 

Steamship  Co.   v.   Swanzy  (1856),  speech    on   introducing    the     Bill: 

2  K.  &  J.  660,  are  decisions  under  Lindsay's     History    of    Merqiaut 

this   Act.  Shipping,   vol.  3,  p.  408. 
(e)   See  pet;  Lord  Blaetburn,  7 
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(ii.)  In  respect  of  loss  of,  or  damage  to,  vessels,  goods, 
merchandise,  or  other  things,  whether  there  be  in 
addition  loss  of  life  or  personal  injury  or  not,  an 
aggregate  amount  not  exceeding  eight  pounds  for 
each  ton  of  their  ship's  tonnage. 

(2.)  For  the  purposes  of  this  section, — 

(a)  The  tonnage  of  a  steamship  shall  be  her  reffistered 

tonnag.e,  wiih  the  addition  of  any  engine  room 
space  deducted  for  the  purpose  of  ascertaining  that 
tonnage  (g) ;  and  the  tonnage  of  a  sailing  ship  shall 
be  her  register  tonnage:  Provided  that  there  shall 
not  be  included  in  such  tonnage  any  space  occupied 
by  seamen  or  apprentices  and  appropriated  to  their 
use,  which  is  certified  under  the  regulations 
scheduled  to  this  Act  with  regard  thereto  (/i); 

(b)  Where  a  foreign  ship  has  been  or  can    be  measured 

according  to  British  law,  her  tonnage,  as  ascertained 
by  that  measurement,  shall,  for  the  purposes  of  this 
section,  be  deemed  to  be  her  tonnage  (i) ; 

(c)  Where  a  foreign  ship  has   not   been  and    cannot   be 

measured  according  to  British  law,  the  surveyor- 
general  of  ships  in  the  United  Kingdom,  or  the  chief 
measuring  officer  of  any  British  possession  abroad, 
shall,  on  receiving  from  or  by  the  direction  of  the 
Court  hearing  the  case,  in  which  the  tonnage  of  the 
ship  is  in  question,  such  evidence  concerning  the 
dimensions  of  the  ship  as  it  may  be  practicable  to 
furnish,  give  a  certificate  under  his  hand  stating 
what  would  in  his  opinion  have  been  the  tonnage  of 
the  ship,  if  she  had  been  duly  measured  according  to 
British  law;  and  the  tonnage  so  stated  in  that  certi- 
ficate shall,  for  the  purposes  of  this  section,  be 
deemed  to  be  the  tonnage  of  the  ship. 
(3.)  The  owner  of  every  sea-going  ship  or  share  therein  shall 
be  liable  in  respect  of  every  such  loss  of  life,  personal  injury, 
loss  of  or  damage  to  vessels,  goods,  merchandise,  or  things  as 

(g)  Inserted  in  place  of  "gross  1894,  sa.  82,  84,  and  the  Merchant 

tonnage  without  deducting  engine  Shipping  Act,  1906,  ss.  54,  55. 

room"  by  the  Merchant  Shipping  (i)  See  Merchant  Shipping  Act, 

Act,  1906,  s.  69.    The  effect  of  the  1894,    ss.    82,    84,    and  ,  Merchant 

alteration  is  not  retrospective:  The  Shipping     Act,    1,906,   ss.   54,   55. 

Lomgdale  (1907),  76  L.  J.  P.  154.  See   also  Merchant  Shipping  Act, 


iji)  See  Merchant  Shipping  Act,      1894,  ss.  77  aeq. 


M. 
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Definitions  of 
"ship"  and 
"ressel." 


Liability  of 
owners  of 
vessels  which 
are  not 
"ships." 


Persons 
enabled 
to  limit 
liability. 


aforesaid  arising  upon  distinct  occasions  to  the  same  extent  as  if 
no  other  loss,  injury,  or  damage  had  arisen. 

By  sect.  742  "ship"  is  defined  as  including  "every  de- 
scription of  vessel  used  in  navigation  not  propelled  by  oars," 
and  "vessel"  as  including  "any  ship  or  boat  or  any  other 
description  of  vessel  used  in  navigation."  These  statutory 
definitions  do  not  purport  to  be  exclusive,  and  regard  must 
in  all  cases  be  had  to  the  context  (fc) .  A  hopper  barge  fitted 
with  a  rudder  and  navigating  lights,  but  with  no  means  of 
propulsion,  has  been  held. to  be  a  "ship"  (l);  an  electric 
launch  used  on  an  artificial  lake  not  to  be  a  "ship  "  because 
not  a  "vessel  used  in  navigation";  a  gas  float  used  as  a 
floating  beacon  not  a  "ship  or  vessel"  (m);  a  dumb  barge 
being  propelled  solely  by  oars  not  a  "ship  "  («);  nor  a  non- 
descript square  craft  used  as  a  dredger  (o),  but  an  unfinished 
ship  is  a  "ship"  (p).  . 

It  follows  from  the  definitions  that  when  a  vessel  which 
is  not  a  "ship"  does  damage,  the  owner  is  not  entitled  to 
limit  his  liability.  Thus  the  liability  of  the  ownei;  of  a 
dumb  barge  is  unlimited,  both  for  loss  of  life  or  personal 
injury  or  loss  or  damage  to  cargo  on  board,  and  for  loss  of 
life  or  personal  injury  to  persons  on  board  another  vessel, 
or  loss  or  damage  to  another  vessel  or  anything  on  board 
her,  or  to  property  or  rights  of  any  kind,  whether  on  land 
or  water,  fixed  or  movable  (g),  by  reason  of  the  improper  navi- 
gation of  the  barge.  But  it  is  submitted  that  it  is  possible 
that  under  certain  circumstances,  e.g.,  when  she  is  being 
towed,  a  dumb  barge  may  be  considered,  on  the  analogy  of 
the  hopper  barge  cases,  to  be  a  "ship." 

The  persons  entitled  to  limit  their  liability  under  the  Mer- 
chant Shipping  Act,,  1894,  and  the  Acts  amending  it  (r). 


(A)  The  Mac  (1882),  7  P.  D. 
126;  Sm  parte  Ferguson  (1871), 
L.  E.  6  Q.  B.  280,  with  reference 
to  similar  definitions  in  the  Mer- 
chant Shipping  ■  Act,  1864. 

(I)  The  Mudlark,  (1911)  P.  116, 
following  The  Mao  (1882),  7  P.  D. 
126. 

(m)  The  Gas  Float  Whitton 
(No.  2),  (1897)  App.  Gas.  337. 

(«)  Gapp  V.  Bond  (1887),  19 
Q.  B.  D.  200;  The  Owen  Wallis 
(1874),  L.  R.  4  A.  &  B.  175; 
Everard  v.  Kendall  (1870),  L.  E. 


5  0.  P.  428.  ' 

(o)  The  Blowboat,  (1912)  P.  217. 

(jo)  The  Andulusian  (1878),  3 
P.   D.  182.  '  V       ^' 

(?)  Owners  of  "  ships  "  can  limit 
their  liability  for  damage  done 
to  any  property  on  shore  or  afloat 
by  the  Merchant  Shipping  (Lia- 
bility of  Shipowners  and  Others) 
Act,  1900  (63  &  64  Vict.  c.  32), 
B.    2. 

()•)  The  Merchant  Shipping 
(Liability  of  Shipowners)  Act, 
1898    (61  &  62  Vict.   c.   14);   the 
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are,  firstly,  owners  and  charterers  by  demise  (s)  of  British 
and  foreign  ships,  including,  it  would  seem,  British  owners 
of  foreign  ships  (t),  but  excluding  owners  of  British  ships 
which  have  not  been  registered,  except  in  the  cases  of  ships 
exempt  from  registration  (m),  and  the  builders  and  other 
parties  interested  in  the  building  of  ships  in  the  British 
dominions  (as),  provided  they  have  not  passed  into  foreign 
ownership  (y) . 

Ships  exempt  from  registration  are  those  not  exceeding  Ships  exempt 
fifteen  tons  burden  (z),  employed  solely  in  navigation  on  the  tratio"**'^ 
rivers  or  coasts  of  the  United  Kingdom  or  some  British  pos- 
session, within  which  the  managing  owners  reside  (a),  ships 
not  exceeding  thirty  tons  and  not  having  a  whole  deck  en- 
gaged in  trading  or  fishing  on  the  coasts  of  Newfoundland 
or  in  the  Gulf  of  St.  Lawrence  (&),  and  Government 
vessels  (c) .  All  other  ships  must  be  registered,  but  an  ex- 
ception may  be  made  and  a  pass  issued  having  the  same 
effect  as  a  certificate  of  registry  to  ships  wishing  to  pass 
unregistered  from  one  British  port  to  another  (d) .  A  ship 
sailing  under  such  a  pass  is  entitled  to  limit  her  liability 
for  damage  caused  on  the  voyage  (e). 

Beneficial  owners,  as  well  as  registered  owners,  are  entitled  Beneficial 

to  the  benefit  of  limited  liability  (/) .    So  also  is  a  charterer  entitled  to 

limit  liability. 

Merchant    Shipping    (Liability   of  P.  D.  182. 

Shipowners  and  Others)  Act,  1900  (y)  The  Merchant  Shipping  Act, 

(63   &  64  Vict.   0.32);   the  M;er-  1906  (6  Edw.  7,  o.  48),.ss..J0,  85.. 

chant  Shipping  (Amendment)  Act,  (s)     "  Fifteen      tons      burden " 

1906    (6  Bdw.   7,   c.    48).  means     the    "net''   tonnage  after 

(«)      The     Merchant     Shipping  deducting   from  the  "  gross "  ton- 

(Amendment)  Act,  1906  (6  Edw.  7,  nage  the  allowances  sanctioned  by 

c.   48),  s.   71.  the  Act:  The  Srunel,  (1900)  P.  24. 

(<)  The  Brinio  (1891),  90  L.  T.  (a)  The  Merchant  Shipping  Act, 

Jo.  249.    In  thirf  case  a  ship  bought  1894,  s.  3  (1). 

by     British    subjects   from   Dutch  '      (S)  The  Merchant  Shipping  Act, 

owners,  and  not  yet  registered  as  1894,  s.  3  (2). 

British,   was  allowed  to  limit  her  (c)  The  Merchant  Shipping  Act, 

liability  in  respect  of  the  collision,  '  1894,  s.  741.     As  to  fishing  craft, 

which  occurred  while  she  still  be-  see  sect.  373  and  Couper  v.  Mao- 

longed  to  Dutch  vendors.  heneie  (1906),  8  F.  1202.    Gov^rn- 

(»)  The  Merchant  Shipping  Act,  ment    ships     may    be    registered 

1894,  s.  508.  under  the  M.  S\  Act,  1906.     ,  ^ 

(a;)     The     Merchant     Shipping  {d)  The  Merchant  Shipping  kct, 

(Liability     of     Shipowners)    Act,  1894,  s.  2  (2). 

1898   (61  &  62  Vict.  c.  14),  s.  I.  (a)  The  Wills  No.  66  (1914),  83 

The  owner  of-  an  unregistered  ship  L.  J.  P.  162.    . 

doing  damage  when  being  launched  (/)    The'   Spirit    of    the    Odean 

was  formerly  liable  to  an  unlimited  (W64),  Br.  &  L.  336;  The  Brinio, 

amount:  The  Andalmiaw  (1878),  3  90  L.  T.  Jo.  249.     In  Eughes  v. 

■     ■  /       '  12(2) 
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Application 
of  Act  to 
dock,  &o: 
anthorities. 


Benefit  of  the 
Act  may  be 
contracted 
out  of. 


The  Act 
applies  to 
all  H.  M.'s 
dominions. 


It  applies  to 
all  ships  in 
all  waters. 


to  whom  the  ship  is  "  demised  "  (g),  that  is  to  say,  when  the 
ship  is  let  by  the  owner  and  hired  by  the  charterer  so  as  to 
be  under  the  control  of  the  latter  (A) . 

The  register  is  not  concluaive  evidence  of  ownership.  So 
where  a  limited  company  owned  a  ship  and  had  inserted  the 
name  of  a  paid  servant  in  the  register  as  managing  owner,  it 
was  held  that  he  was  not  the  owner  (i) . 

The  second  class  of  persons  who  are  entitled  to  limit  their 
liability  are  Dock,  Canal,  Harbour  and  Conservancy  Au- 
thorities, in  respect  of  any  goods,  merchandise  or  other  things 
whatsoever  on  board  any  vessel  or  vessels  (k) . 

When  a  party  has  entered  into  a  contract  the  fulfilment 
of  which  involves  that  his  liability  shall  be  unlimited,  he  is 
not  permitted  to  limit  his  liability  by  proceedings  under 
the  Act.  Thus  where  a  yacht  race  was  sailed  under  rules 
by  which  the  owner  of  a  yacht  infringing  any  rule  was  to 
be  liable  for  all  damages  arising  therefrom,  and  a  yacht  com- 
mitted a  breach  of  the  rules  and  in  consequence  sank  another, 
it  was  held  her  owner  could  not  limit  his  liability,  but  must 
make  good  the  whole  value  of  the  yacht  sunk  (I) . 

By  sect.  509  of  the^  Merchant  Shipping  Act,  1894,  the 
provisions  as  to  limitation  of  liability  are  applied  to  the  whole 
of  his  Majesty's  dominions.  In  some  of  these,  however,  laws 
have  been  passed  which  are  not  wholly  in  accordance  with 
the  Lnperial  Act(m). 

The  Act  applies  in  all  cases  of  collision,  whether  the  ships 
are  both  British,  or  both  foreign,  or  one  British  and  one 
foreign  (n) ;  whether  the  action  is  in  Admiralty  or  at 
law(o). 


Sutherland  (1881),  7  Q.  B.  D.  160, 
a  person  who  had  cpntrabted  to 
buy  a  ship  was  held  to  be  owner 
within  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  s.  147. 

(5-)  6  Ed.  7,  0.  48,  a.JTl;  and  see 
Sir  John  Jackson,  JUd.  v.  Owners 
of  S.S.  Blanche,  (1908)  A.  O.  126. 

(K)  BaumwoU  v.  Furness,  (1893) 
A.  O.  8. 

(*■)  The  Yarmouth,  ,(1909)  P. 
293. 

.  (j)  Merchant  -Shipping  (lia- 
bilxty  of  Shipowners  and  Others) 
Act,   1900   (62  &  63  Vict.' c.   32), 


(J)  The  Satanita,  (1897)  App. 
Gas.  59. 

(m)  In  St.  Luciu  the  limit  is  151. 
per  ton-  Civ.  Code,  2270.  As  to 
the  Canadian  Act,  43  Vict.  c.  29, 
see  Georgian  Bay  Transportation 
Co.  .V.  Fisher,  Tapper's  Rep.  On- 
tario,   383. 

,  (»)  The  Amalia  (1863),  1  Moo. 
P.  O.  N.  S.  471;  Br.  &  Lush. 
151;  including  yachts  (unless  ex- 
cluded by  contract),  The  Satanita, 
(1897)  App.  C^.  69. 
,  (o)  Chartered  Mercantile  Bank 
of  India,  ^e.  v..  Netherland  Steam 
Navigaiion  Co.  (1883),  10  Q.  B.  D. 
521. 
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The  liability  of  the  owner  (or  dock  or  other  authority)  is  "  Without 
not  limited  where  he  is  the  actual  wrong-doer;     the    Act  fault  or 
applies  only  where  the  collision  occurs  without  the  "actual  .P"'i*y-" 
fault  or  privity  "  of  the  owner.    The  meaning  of  these  words 
was  discussed  in  The  War'kworth{f),ih.Bia.cts  of  which  case 
are  stated  later  (p.  186).    The  effect  of  the  words  is  to  protect 
the  shipowner,  not  only  against  the  legal  consequences  of 
negligence  in  his  servants'  or  agents,  but  also  from  any  im- 
perfections in  the  ship  which  cause  collision  {q).    An  owner 
navigating  his  ship  with  his  own  hand,  or,  it  seems,  under 
his  own  orders  as  master,  would  not  be  entitled  to  the  benefit 
of  the  Act. 

If  it  is  intended  to  make  a  master  who  is  also  part-owner  Master  part- 
liable  beyond  the  statutory  limit,  as  for  a  collision  caused  by  °^^ 
his  actual  fault  or  privity,  he  must  b«  sued  as  master  in  the 
first  instance  (r) .  It  is  not  clear  what  constitutes  fault  or 
privity  depriving  an  owner  of  the  benefit  of  the  statute. 
In  The  Fanny  (s)  it  was  held  in  the  Court  below  that  the 
plaintiff  was  not  entitled  to  limit  his  liability  on  the  ground 
that  he  was  in  fault  for  having  apJ)ointed  an  incompetent 
person  as  manager.  This  decision  was  reversed  on  appeal 
on  the  ground  that  there  was  no  evidence  that  the  manager 
was  incompetent.  Where  the  master,  who  was  also  part- 
owner,  was  on  board,  but  not  on  deck,  at  the  time  of  the 
collision,  and  the  ship  was  properly  in  charge  of  the  mate  and 
pilot,  it  was  held  that  there  was  no  fault  or  privity  on  the 
part  of  the  master  (t). 

The  fact  of  "the  master  of  the  wrong-doing  ship  being  a  Co-ownera: 
part-owner  and  personally  in  fault  for  the  collision  will  not  "„  favUt.*  ^ 
deprive  his  co-owners  of  the  benefit  of  the  statute  (m);  but 


(p)  (1884),  9  P.  D.  145.  (0   The  Obey  (1866),  L.   E.   1 

(?)  See  also  The  diamond,  (1906)  A.    &  :  E.    102.      See   Kidson  v. 

P.  282,  decided  on  sect.  502,  where  IficArthur,  5  Ot.  of  Sess.  Qas.  4th 

the  same  words  occur.  ser.   936. 

M    The    Volant    (1842),    1    W.  (m)    The    Spirit    of    the    Ocecfn 

Rob.   383.  (1864),  Br.  &  L.  336;   The  Obey. 

(s)    (1912),   38   T.    L.    E.    217.  supra;  Kidson  y.  Mo  Arthur,  supra; 

For   decisions   on   the  similar  lia-  The  JEmpma   (.1879),   5  P.   D.   6; 

Wlity  under  sect.  502,  see  Asiatic  Wilson   v.    Dicleson    (1818),   2    B. 

Petroleum  Co.  v.  Lennard's  Carry-  ^  Aid.   2,  was  a  similar  decision 

ing  Co.,  (1914)  1  K.  B.  419,  and  under  53  Geo.  3,  c.   159,  s.   1. 
the  cases  there  cited. 
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he  is  himself  liable  for  full  damages  (a;) .  Where  the  master 
is  a  part-owner,  it  is  not  necessary  for  the  co-owners,  in  order 
to  obtain  judgment  limiting  their  liability,  to  prove  that  the 
master  was  not  privy  to  the  collision.  They  are  entitled  to 
the  usual  declaration  limiting  their  liability,  with  a  reserva- 
tion of  the  injured  person's  rights  against  the  master  («/). 

The  liability  of  a  person  who  contracts  to  carry  persons, 
animals,  or  goods  by  sea,  and  carries,  them  in  a  ship  not 
owned  by  himself,  is  not  limited  by  the  statute.  But  the 
liability  of  a  railway  company  {z)  in  such  a  case  is  limited  as 
regards  animals  and  goods  (a),  and  also,  it  would  seem,  as 
regards  loss  of  life  or  personal  iiijury  to  passengers;  but  the 
words  of  the  Act  are  somewhat  obscure  as -regards  passen- 
gers (6). 

The  liability  of  owners  navigating  their  own  ships,  of 
pilots,  harbour  and  dock  masters  acting  in  charge  of  ships,  of 
partners  in  a  shipping  adventure  who  work  but  do  not  own 
the  ship  (c),  seems  to  be  untouched  by  the  Act,  and  to  be 
unlimited. 

As  against  the  Crown  there  are  in  the  Act  no  words 
limiting  the  liability  of  the  subject  (d);  and  since  no  action 
for  collision  can  be  brought  against  the  Crown,  there  is  of 
dourse  no  statutory  limitation  of  its  liability.  In  the  case  of 
an  action  against  the  officer  in  charge  of  a  King's  ship  Ids 
liability  is  unlimited;  but  whether  or  no  damages  would  in 
such  a  case  be  paid  in  full  depends,  apparently,  upon  the  wiU 
of  the  Crown . 
Liability  for  If  a  vessel  wilfully  or  negligently  injures  a  light-ship,  in 
light-Bhip.  addition  to  her-liability  for  damages,  she  incurs  a  penalty  of 
50L  (e) .  Notwithstanding,  the  words  of  the  Act,  the  liability 
for  damages  is  limited  to  the  statutory  amount  (/) . 


Liability  of 
nhipowner 
carrying  in  a 
ship  not  his 
own. 

"Where  the 
carrier  la  a 
railway 
company. 


Other  cases 
of  unlimited 
liability. 


Actions  by  or 
against  the 
Crown. 


(a;)  The  Triune  (1834),  3  Hag. 
Ad.  114,  a  decision  upon  53  Greo.  3, 
0.  159. 

(y)  The  Crichet  (1882),  5  Asp. 
M.  C.  53. 

(z)  34  &  35  Vict.  c.  78,  a.  12. 

(a)  Including  passengers'  lug- 
gaga:  The  Stella,  (1900)  P.  161. 

(S)  See  per  Lord  Blackburn, 
Sooian  T.  Midland  Bail.  Co. 
(1876),  2  App.  Caa.  792,  809. 


(c)  Aa  in  Steel  v.  Lester  (1878), 
3  C.  P,  D.  121. 

(JC)  But  see  The  Zoe  (1886),  11 
P.  D.  72.  The  Grown  may  elect 
to  proye. 

(e)  57  &  68  Vict.  o.  60,  s.  666. 

(/)  The  Merchant  Shipping 
(Liability  of  Shipowners  anS 
Others)  Act,  1900  (62  &  63  Vict, 
c.  32),  s.  3. 


VABIOUS  CASES.  1^3 

The  liability  of  cargo  to  be  arrested  in  order  to  compel  LiabUity  of 
payment  of  freight  is  not  affected  by  the  Act  (g).  °3*° 

A  licensed  pilot,  who  has  given  a  bond  in  conformity  with  LiabiUty  of 
byelaws  made  for  the  purpose  under  the  Pilotage  Act,  1913,  lipe^sed 
is  not  liable  for  neglect  and  want  of  skill  beyond  the  penalty  ^'  °  *" 
of  the  bond  and  the  amount  of  his  pilotage  fee  (h).    "When 
proceedings  are  taken  against  a  licensed  pilot  the  Court  may 
determine  the  amount  of  his  liability,  and  upon  payment  of 
that  amount  into  Court  may  distribute  it  rateably  among  the 
several  claimants  (i). 

Owners,  charterers  by  demise  and  builders  can  limit  their  Losses  in 
liability  in  respect  of  (1)  loss  of  life  or  personal  injury  ^hieh*lhL, 
caused  to  any  person  an-d  loss  or  damage  caused  to  any  goods  tatio»  can  ba 
or  other  things  on  board  their  own  ships;   (2)  loss  or  damage 
caused  to  another  vessel  or  to  goods  or  other  things  on  board 
another  vessel,  by  the  improper    navigation  of    their  own 
ships  (ft;);  and  (3)  which  would  appear  to  include  (2),  loss 
or   dama,ge   caused   to    any  property   or   rights,    ashore   or 
afloat,  fixed  or  movable,  by  the  improper  navigation  of  their 
own  ship  (I) . 

Dock,  canal,  harbour  and  conservancy  owners  and  authori- 
ties can  limit  their  liability  in  respect  of  loss  or  damage  ' 
caused  to  any  goods,  merchandise  or  other  things  on  board 
any  vessel  or  vessels  (to)  . 

There  is  no  limitation  in  respect  of  goods  transhipped  after  Goods  trau- 
and  in  consequence  of  a  collision  caused  by  the  fault  of  the  oom8k)n  an/ 
carrying  ship,  and  subsequently  lost  by  the  negligence  of  ^°^*- 
those  on  board  the  ship  to  which   they  were    transhipped. 
The  Bernina,  by  her  own  fault,  was  in  collision  with  The 
Bushire.     Without  the  assent  or  knowledge  of   the   cargo- 
owner,  and  in  order  to  carry  the  cargo  to  its  destination, 
the  master  of  The  Bernina  transhipped  his  cargo  from  The 

(pr)  T?ie  Orpheus  (1870),  L.  E.  pilot  was  liable  under  sect.  620  of 

3  A.  &  E.  308.  the  Merchant  Shipping  Act,  1894, 

(A)   Pilotage  Act,  1913   (2  &  3  among  the  several  claimants  against 

Geo.   5,  c.  31),  s.  35   (1).  him. 

(»■)  Ibid.   a.  35   (3).     This  pro-  (A)  Merchant     Shipping     Act, 

vision  was  inserted  in  consequence  1894,  s.  503  (1),  set  out  supra. 

of  it  appearing  in  the  case  of  Seer-  (I)-  Merchant     Shipping     (Lia- 

ing   ^  Sons  v.   Targett,   (1913)   1  bility  of  Shipowners  and  Others) 

K.  B.  129,  that  no  machinery  ex-  Act,  1900  (63  &  64  Vict.  c.  32), 

isted    for    distributing    the    total  s.  2. 

amount  for  which  a  Trinity  House  (»i)  Ibid. 
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LIMITATION  OF  LIABILITY. 


Liability 
limited  in 
contract  as 
well  as  tort. 


Liability 
where  two 
or  more 
collisions. 


Bernina,  which  had  been  injured  in  the  collision,  to  The 
Brixham  and  Avebury.  These  two  ships  snbsequently  went 
ashore,  and  were  lost  with  their  cargoes  by  the  negligence  of 
those  on  board.  After  their  loss.  The  Bernina  owners  insti- 
tuted an  action  to  limit  their  liability,  and  obtained  the  usual 
judgment.  The  cargo-owners  made  no  claim  in  the  limitation 
action,  but  instituted  an  action  against  The  Bernina  ownei-s 
for  loss  of  the  cargo.  I|t  was  held  that  they  were  not  pre- 
vented from  recovering  damages  in  this  action  by  the  judg- 
ment in  the  limitation  action  (ra). 

The  liability  of  shipowners  is  limited  in  respect' of  damages 
recoverable  in  an  action  upon  the  contract  to  carry  as  well  as 
in  respect  of  a  mere  tort.  So  carriers  by  sea,  or  partly  by 
sea  and  partly  by  land,  may  limit  their  liability  as  against 
passengers  or  cargo-owners  (o) .  By  the  Merchant  Shipping 
(Liability  of  Shipowners  and  Others)  Act,  1900,  by  which  the 
right  to  limit  liability  given  by  sect.  503  of  the  Merchant 
.Shipping  Act,  1894,  is  extended  to  any  loss  or  damage  caused 
to  property  or  rights  of  any  kind,  on  land  or  on  water,  fixed 
or  movable,  it  is  provided  that  the  limitation  shall  apply 
whether  the  liability  arises  at  common  law  or,  under  any 
general  or  private  Act  of  Parliament,  notwithstanding  any- 
thing contained  in  such  Act(pi). 

The  owners  of  every  sea-going  vessel  (g)  are  liable  for 
losses  occurring  upon  separate  occasions  to  the  extent  of  their 
statutory  liability  in  each  case.  The  rest  of  sect.  503  applies 
to  all  foreign  and  registered  British  ships,  whether  sea-going 
or  not;  but  sub-sect.  3  follows  the  Act  of  1854  in  confining 
the  operation  of  the  clause  in  question  to  sea-going  vessels. 
Where  a  steamship  struck  a  tug  and  also  the  ship  to  which 
the  tug  was  passing  her  tow-line,  it  was  held  that  the  amount 
for  which  the  steamship  was  liable  was  to  be  calculated  as 
upon  one  collision  and  not  upon  two  (r) .     The  question  is, 


:{n)  The  Bernina  (1886),  12  P.  D. 
36.  The  bills  of  lading  of  The 
Srixham  and  The  Avebury  ex- 
cepted negligence  of  the  master 
and  crew,  while  those  of  The  Ber- 
nina did  not.  It  was  held  this 
was  immaterial.  Morewood  v. 
PoUolc  (1853),  1  B.  &  B.  743,  is  a 
similar  deoisiorl  upon  26  Geo.  3, 
c.  86,  8.  2. 

(o)   London  ^  S.   W.  Mail.   Co. 


V.  James  (1873),  L.  E.  8  C!h.  241  ; 

The   Normandy    (1870),   L.    R.    3 

A.  &  B.  152. 

(p-)  63  &  64  Vict.  c.  32,  s.  3.     , 
(y)   Merchant      Shipping      Act, 

1894    (57     &.  58    Vict.    c.    60), 

s.   503   (3),  reproducing  Merchant, 

Shipping  Act,  1854  (17  &  18  Viot. 

o.   104),  c.  506. 

(?•)  The  Rajah  (1872),  L.  E.  3 

A.   &   E.   539.      Of.   The  Bernina 
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whether  the  two  collisions  are  the  result  of  the  samp  act  of  • 
negligence;  if  they  are  not,  sect.  503  (3)  applies,  but  not 
otherwise.  If  the  wrong  manoeuvre  which  caused  the  first 
collision  might  have  been  corrected  before  it  caused  the  second 
collision-,  it  is  held  that  the  two  collisions  are  not  caused  by 
the  same  act  of  negligence,  and  that  the  owner  of  the  wrongs 
doing  ship  is  liable  in  respect  of  two,  and  not  only  one 
collision.  Thus  The  Schwan,  by  wrongly  starboarding  across 
the  bows  of  The  Albano,  caused  a  collision  between  The 
Alhano  and  The  Maggie.  Very  shortly  afterwards,  but  not 
so  soon  but  that  the  helm  might  have  been  altered  so  as  to 
avoid  a  second  collision.  The  Alhano  struck  The  Delano.  It 
was  held,  under  the  Merchant  Shipping  Act,  1854,  s.  506, 
that  The  Albano  was  liable  for  both  collisions  (s) . 

Where  a  steamship  salvor  was  towing  another,  and  both  Damage  by, 
ran  into  and  damaged  a  third  ship  owing  to  the  negligence  m^aurerf 
of  the  towing  ship,  it  was  held  that -the  towing  ship  was  liability, 
alone  liable.     The  owners  of  the  towing  and  the  towed  ship 
being  the  same,  it  was  held  that  their  liability  was  to  the 
extent  of  8L  per  ton  upon  the  tonnage  of  the  towing  ship  {t). 
But  where,  in  a  case  of  ordinary  towage,  the  collision  was 
between  tug  and  third  ship,  and.  all  three  were  held  in  fault, 
it  was  held  that  the  total  liability  of  tug-owners  and  tow-  ■ 
owners  was  measured  by  the  tonnage,  not  of  the  tug,  but  of 
the  tow  (m)  . 

If  the  wrong-doing  ship  is  sunk  in  the  collision,  or  sub-  Owners  not 
soquently  to  it,  the  owners  are  not  thereby  discharged  from  ainkiug  of 
liability  (a;).  their  ship. 

liord  Campbell's  Act  {y),  enabling  the  representatives  of  Combined 
persons  killed   by  negligence  to   recover  damages,    is   not  25&*26Viot. 


c.  63,  B.  54, 


<1886),  12  P.  D.  36;  The  Douglas  («)    The  Englishman    and    The 

(1886),    7    P.    D.     151.      In   The  Australia,  (l&^i)  "P-  ^S^- 

Creadon  (1886),  5' Asp.  M.  C.  585,  (x)  The  Normandy  (1870),  L.  E. 

Butt,  J.,  stated  the  question  to  be  3    A.    &    E.    152;    The   Caloutta 

whether   the  first   collision   caused  (1869),  17  W.  R.  744;   Brown  v. 

the  second.    In  the  Merchant  Ship-  Wilkinson    (1846),    15    M.    &    W. 

ping  (Liability  of  Shipowners  and  391.    In  America,  it  seems  that  if 

Others)  Act,  1900  (63  &  64  Vict.  the  wrong-doing  vessel  b  sunk,  the 

c.  32),  there  is  (s,  Zi)  special  pro-  owners  are  discharged:   2  ParsonB 

vision  fcr  several  losses  occurring  on  Shipping  (ed.  18^9),  120 — 140; 

on  one  occasion.        '  9  U.  S.  Stat,  at  Lai^ge,  635;  Nor- 

(«)   The    Schwan,    The    Albano,  fvieh  Steamboat  Co.  v.  Wright,  13 

(1892)  P.  419.  Wall.   104, 

(<)  The  American  apd  The  Syria  .    (y)  9  &  10  Vict.  c.  93;  27  &  28 

(1874),  L.  R.  6  P.  C.  127.  Vict.  c.  95. 
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and  Lord 

Campbell's 

Act. 


' '  Improper 
navigation." 


repealed  or  affected  by  the  Merchant  Shipping  Acts,  except 
so  far  as  those  Acts  limit  the  extent  {z)  of  the  shipowner's 
liability. 

It  will  be  observed  that  the  shipowner's  liability  in  respect 
of  injury  to  persons  or  goods  on  board  another  ship,  or  to 
another  ship,  is  limited  only  where  such  injury  is  caused  by 
"the  improper  navigation"  of  his  own  ship;  and  that  his 
liability  as  carrier  is  limited  whether  the  loss  arises  from 
improper  navigation,  or  from  some  other  cause.  There  has 
been  some  doubt  as  to  the  meaning  of  the  words  "improper 
navigation."  In  The  Warkworih,  the  effect  of  the  Act  was 
stated  by  Brett,  M.  R.,  to  be  that  the  owner's  liability  is 
limited  for  "all  damage  wrongfully  done  by  a  ship  to 
another  whilst  it  is  being  navigated,  where  the  wrongful 
action  of  the  ship  by  which  damage  is  done  is  due  to 
the  negligence  of  any  person  for  whom  the  owner  is 
responsible"  (a). 

In  that  case  the  collision  was  caused  by  the  ship's  steam 
steering  gear  failing  to  act  at  the  critical  moment.  The  gear 
failed  to  work  owing  to  a  certain  pin  not  being  in  its  place. 
The  pin  had  worked  or  fallen  out  of  its  socket  owing  to  its 
not  being,  as  it  should  have  been,  a  "split"  pin.  ItdiH  not 
appear  by  whom  the  improper  pin  had  been  inserted.  It  was 
held  by  the  Court  of  Appeal,  affirming  the  decision  of 
Butt,  J.,  that  the  collision  and  loss  was  caused  by  improper 
navigation,  without  actual  fault  or  privity  of  the  owners,  and 
that  their  liability  was  limited  by  the  Act.  In  the  Court  of 
A.ppeal  (ft)  it  was  held  that,  the  statute  being  necessary  only 
where  there  has  been  negligence  for  which  the  owner  must  be 
responsible,  it  must  be  assumed  that  the  damage  done  by 
The  Warliworth  was  caused  by  negligence  in  fitting  the 
steering  gear,  for  which  negligence  the  owner  was  respon- 
sible. "  Improper  navigation  means  improper  navigation  by 
the  owner  of  the  ship .    Now  in  the  eye  of  the  law  the  owner 


(z)  Gladholm  v.  Barker  (1866), 
L.  R.  1  Oh.  223. 

(o)  Per  Brett,  M.  E.,  The  Warle- 
worth  (1884),  9  P.  D.  145,  147. 
As  to  tiie  mining  of  "  improper 
navigation "  in  an  insurance  case, 
see  Canada  Shipping  Co.  v.  British 
Shipowner^  MutwH  Protecting  As- 
sociation (1889),  22  Q.  B.  D.  727; 


23  Q.  B.  D.  342;  Good,  v.  London 
Steamship  Owners'  Mutual  Pro- 
tecting Association  (1871),  L.  E. 
6  O.  P.  563;  Carmiohael  v.  Liver- 
pool Sailing  Ship  Owners'  MutuaZ 
Indemnity  Association  (1887),  19 
Q.  B.  D.  242. 

(i)  (1884),  9  P.  D.  145. 


IMPROPER  NAVIGATION.  1^7 

« 

does  improperly  navigate  his  ship,  if,  owing  to  the  negligence 
of  some  one  for  whom  he  is  responsible,  his  ship  does  damage 
to  another.  It  is  impossible  for  us  to  treat  'improper'  as  ' 
equivalent  to  'unskilful';  on  the  contrary,  it  means 
'wrongful.'  A  person  who  uses  his  ship,  which  is  not  in  a 
condition  to  be  so  employed,  does  in  reality  improperly  navi- 
gate her"  (c). 

An  injury  done  to  a  vessel  in  tow  by  her  tug  during  the 
performance  of  the  towage  contract  was  held  to  be  caused  by 
"improper  navigation"  within  the  meaning  of  the  Act,  and 
the  tug-owner's  liability  was  limited  (d) . 

It  seems  that  a  collision  between  a  ship  being  launched  and 
another  afloat,  caused  by  the  fault  of  those  in  charge  of  the 
launch  starting  her  at  a  wrong  time,  is  injury  by  improper 
navigation  within  the  meaningof  the  Act  (e). 

The  shipowner  is  liable  beyond  the   sum  to  which    his  Shipowner 
liabilitj-  is  limited  by  the  statute  for  interest  on  the  amount  the  statutory 
of  his  statutory  liability  from  the  date  of  the  collision  to  limit  for 
payment  into  Court,  whether  the  claims  are  in  respect  of  life  costs, 
or  property  (/).     In  the  case  of  limited  liability  this  is  the 
rule,  Avh^ther  the  ship  was  earning  freigiht  at  the  time  of 
collision  or  not  (g),  and  whether  there  are  several  claims  or 
only  one  (h).    And  he  is  liable  beyond  the  statutory  amount 
for  the  costs  of  the  action  (i) . 

(c)  Per  Bowen,  L.  J.,  T/w  ship  Co.  v.  Swanzy  (1856),  2  K. 
Warhworth  (1884),  9  P.  D.  146,  t  J.  660;  General  Iron  Screio 
14g.  Collier  Co.  V.  Schurmtmns  (1859), 

(d)  Wahlberg  v.  Young  (1876),  1  J.  &  H.  laO;  Nixon  v.  Roberts 
24  W.  K.  846;  4  Asp.  M.  C.  27,  (1860),  1  J.  &  11.  739,  are  similar 
note;  45  L.  J.  C.  P.  783.    Aliter  decisions  under  former  Acts. 

in  Canada:  British  Columbia  Tow-  {g)    The    Northumbria     (1869), 

affe  #  Transport  Co.  v.  Smoell,  9  L.   E.   3   A.   &  B.  6.     As  to  the 

Duval's   Eep.   527.  justice   of   the   practice   compared 

(e)  See  The  Andalusian  (1878),'  with  that  at  common  law,  see  per 
3  P.  D.  182,  where,  however,  the  Lord  Esher,  M.  E.,  13  P.  D.  118. 
point,  though  raised  in  argument,  (A)  Smith  v.  Kirby  (1876),  1 
was  not  mentioned  in  the  judg-  Q.  B.  D.  131.  It  has  been  stated 
ment.  See  also  pei-  Brett,  M.  E.,  that  the  report  of  this  case  is  in- 
The  Warhivorth  (1884),  9  P.  D.  correct;  that  it  was  not  a  case  of 
145,  147,  as  to  the  effect  of  negli-  collision,  but  of  a  ship  capsizing 
gence  on  shore  causing  improper  through  improper  stowage, 
navigation  on  the  water.  (0  The  Dundee  (1830),  2  Hag. 

(/)  The  Crathie,  (1897)  P.  178;  Ad.  137;   Ex  parte  Rayne  (1841), 

Straker  v.  Hdrtland  (1864),  -2  H.  1.  Q.  B.  982,  are  decisions  to  this 

&  N.  570;   Ths  Am/zlia  (1865),  5  effect  undei'  formpr  Acts.     A  hke 

N.  E.  164,  note;  34  L.  J.  Ad.  21;  rule    prevails    in    America:     The 

The  City  of  Buenos  Ay  res  (ISll),  Wanatd,5  Ottoy  600. 
1  Asp.,  M.  C.  169;  African  Steam- 
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WroTi<r-doer 
is  lioc  purged 
of  his  fault 
by  judgment 
in  action 
limiting  his 
liability. 


Limits  of 
liability. 


Calculation 
of  tonnage. 


LIMITATION  OF  LIABILITY, 
■  r 

The  owner  of  a  ship  sunk  by  collision  who,  admitting  that 
the  collision  was  caused  by  the  fault  of  his  own  ship,  obtains 
a  decree  for  limitation  of  his  liability,  and  pays  into  Court 
the  statutory  amount  of  his  liability,  does  not  thereby  escape 
from  the  legal  consequences  of  his  wrongful  act  in  causing 
the  collision,  except  so  far  as  the  Act  expressly  relieves  him. 
The  owner  of  a  ship  sunk  in  the  Thames  paid  into  Court  the 
statutory  amount  of  his  liability.  His  ship  was  raised  by  the 
Thames  Conservators  (who  have  statutory  powers  to  raise 
wrecks  and  reimburse  themselves  for  the  expense  of  raising 
them  by  sale  of  ship  and  cargo),  he  undertaking  to  pay  the 
cost  of  raising.  It  was  held  that  the  shipowner  was  bound 
to  hand. over  cargo  on  board  to  its  owner,  and  that  the  cargo- 
owner  was  not  liable  to  pay  him  anything  by  way  of  salvage 
or  general  average  contribution  (fc) . 

Owners  can  limit  their  liability  to  151.  per  ton  of  their 
ship's  tonnage  in  respect  of  claims  for  loss  oi  life  or  personal 
injury,  and  to  81.  per  ton  in  respect  of  claims  for  loss  or 
damage  to  property  or  rights  of  any  kind,  whether'  accom- 
panied by  loss  of  life  or  personal  injury  or  not  (Z).  Claims 
for  loss  of  life  and  personal  injury  fall  primarily  upon  the 
71.  per  ton,  and  if  this  fund  is  not  suflGicient,  rank  pari  passu 
with  the  claims  for  material  damage  against  the  81.  per  ton 
in  respect  of  the  balance  unpaid  out  of  the  71.  per  ton  (to). 
Dock  and  canal  owners  and  harbour  and  conservancy  authori- 
ties can  limit  their  liabilities  in  respeet  of  losses  with  regard 
to  which  a  lihiitation  to  their  liability  has  been  granted,  to 
81.  per  ton  of  the  largest  registered  British  ship  which,  at 
the  time  of  such  loss  or  damage  occurring,  is,  or  within  a 
period  of  five  years  previous  thereto  hae  been,  within  the 
area  over  which  they  perform  any  duty  or  exercise  any 
power  (w). 

The  tonnage  of  a  ship,  for  the  purposes  of  limitation  of 
liability,  is  her  registered  tonnage,  with  the  addition  in  the 


(*)  The  Ettrich  (1881),  fe  P.  D. 
127.  In  The  Crystal,  (1894)  App. 
Cas.  6Q8;  The  Harrington  (1888), 
13  P.  D.  48j  the  liability  of  the 
ahipowiier  for  the  expense  of  re- 
moving the  wreck  under  10  &  11 
Viet.  c.  27,  s.  56,  and  40  &  41 
Vict.  c.  16,  was  diobussed. 


(V)  Merchant  Shipping  Act, 
1894,  3.  503. 

(m)  Tfie  Victoria  (1888),  13 
P.  D.  125. 

(«)  Merchant  Shipping  (Lia- 
bility of  Shipowners  and  Others) 
Act,  1900  (62  &  63  Vict.  o.  32), 
s".  2. 
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case  of  a  steamship  of  any  engine-room  space  deducted  for 
the  purpose  of  ascertaining  that  tonnage  (o).  The  doubts 
which  formerly  existed  as  to  the  deduction  of  navigation 
spaces  and  water  ballast  spaces  have  been  removed  by  the 
legislation  summarised  above. 

The  tonnage  apf)earing  in  the  register  is  prima  facie  evi- 
dence of  the  tonnage  of  the  ship,  and  that  all  necessary  steps 
have  been  taken  to  ascertain  the  tonnage  properly  (p) .  But 
the  register  is  not  conclusive,  and  evidence  may  be  adduced 
to  prove  the  correct  tonnage  (g) .  In  the  case  of  foreign 
ships  measurement  in  aiccordance  with  sect.  503  (2)  (b)  and 
(c)  need  only  be  made  when  the  ship's  tonnage  as  stated  in 
her  national  certificate  of  registry  or  other  national  papers  is 
not  accepted  as  the  tonnage  denoted  in  the  certificate  of 
registry  of  a  British  ship  by  virtue  of  an  Order  in  Council 
niade  under  sect.  84  of  the  Merchant  Shipping  Act,  1894  (/•). 
The  spaces  shown  by  the  certificates  of  registry  issued  in  the 
countries  which  have  adopted  the  British  system  of  measure- 
ment are  now  deemed  to  be  certified  for  the  purposes  of 
limitation  (s) .  Orders  in  Council  of  the  following  dates  were 
made  under  former  Acts'  with  respect  to  the  ships  of  the 
countries  named;  and  under  sect.  745  of  the  Merchant  Ship- 
ping Act,  1894,  these  Orders  are  still  in  force: — 

America,  United  States,  30th  July,  1868,  3rd  October, 
1895;  Austria,  19th  August,  1871;  Belgium,  17th  October, 
1884;  Denmark,  29th  February,  1868,  30th  December, 
1878,  and  21st  November,  1895;  Prance,  5th  May,  1873; 
Germany,  23rd  July,  1889,  and  22nd  February,  1896; 
Greece,  14th  August,  1879;  Hayti,  3rd  May,  1882;   Italy, 

(o)    Merchant     Shipping     Acts,  164;    The  John   M'Intyre    (1881), 

1894,  s.  502  (2);  1906,  s:  69;  and  6  P.  D.  200;  The  Dione  (1886),  5 

1907,  s.'  1.     The.  rules  for  asoer-  Asp.- M.  C.  347. 

tainin^  the  register  tonnage  are  to  (r)  See  The  Cordilleras,  (1904) 

be  found  in  the  Merchant  Shipping  ,P.   90. 

Act,  1894,  SB.- 77  »eq.,  as  amended  («)  The  Merchant  Shipping  Act, 

by    the    Merchant  Shipping  Acts,  1906,    s.    55.      Difficulties     which 

1906,  8.  54,  and  1907,  s.  1.     With  formerly  arose  with  regard  to  the 

regard  to  the  deductions  to  be  made  certification    of   deductions   in   the 

for  double  bottoms,  see  The  Zan-  case  of  foreign  shipsT  are  removed 

zibar,  (1892)  P.  233.  .  by  this  section.     See  The   Cathay 

(iff)    The   Cordilleras,    (1904)  P.  (1900),    9   Asp.   M.    C.    100;    The 

90.  '  Cordilleras,   ubi  supra;  8.8.    Olga 

(q)  TheR^cepta  (1889),  14  P.  D.  (Owners)  v.  8.8.  Anglia  (flwnfirs) 

131;  TheFranconia  (1878),  3  P.  D.  (1905),  42  Sc.  L.  E.  439.       ' 
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Liability  for 
damage  by 
ship  owned 
by  single  ship 
company. 


Combined 
operation  of 
Act  limiting 
liability  and 
rule  as  to 
diyision  of 
loss. 


Insviranoes 
against  loss 
■where 
liability  is 
limited  are 
valid. 


How  protec- 
tion is 
obtained. 


iJOth  September,  1873;  Japan,  27th  January,  1885; 
lands,  3rd  May,  1888;  Norway,  17th  May,  1876,., ai^d  3nd 
February,  1884;  Russia,  20th  November,  1880;'  Spain, 
17th  March,  1875,  and  5th  August,  187§;  ^xedeq, ,  17-th 
March,  1875,  3rd  May,  1882,  and  18th  August,  1882,   ;    V, 

The  liability  for  damage  caused, by  a  ship  ow^edi  by  a 
limited  liability  comp'any  is  ultimately  measnreidi,  by  the 
amount  of  the  assets  of  the  company,  amongst  Avhich,  the 
moneys  payable  under  a  policy  on  the  ship  wiU  be  included- 
.Where  the  whole  assets  of  the  company  consist  of  theshjp 
that  does  the  damage,  and  she  is  sunk  in  the  collision,- ;  the 
injured  party  is  without  redress. 

The  effect  of  the  statute  limiting  owners'  liability  when  it 
operates  in  conjunction  with  the  rule  as  to  division  of  loss  is 
fully  discussed  in  a  previous  chapter  (i).  It  may  here  be 
stated  shortly  that,  where  both  ships  are  in  fault,  and  the 
damage,  to  ship  A.  and  to  cargo  on  board  her  is  greater  than 
that  to  ship  B.,  and  B.  limits  her  liability  pursuant  to  the, 
statute,  the  damages  recoverable  by  A.  will  be  so  much  of 
the  sum  representing  B.'s  statutory  liability  as  bears  to 
the  entire  sum  the  ratio  which  the  difference  between  the 
losses  on  the  two  ships  bears  to  the  aggregate  losses  of 
owners  of  cargo  on  board  A.  atid  other  persons  entitled 
to  claim  against  B.;  and,  further,  that  B'.  cau  recover 
nothing  (u) . 

The  Act  provides  (sect.  506)  that  insurances  effected 
against  any  of  the  events  in  which  the  liability  of  the  ship- 
owner is  limited,  and  occurring  without  actual  fault  or 
privity  of  the  owners,  shall  not  be  invalid  by  reason  of  the 
nature  of  the  risk.  There  seems  no  doubt  that  such  insur- 
ances are  valid  apart  from  the  Act  (x) .  ' 

Limitation  of  liability  is  obtained  by  proceedings  in- 
stituted for  that  purpose  («/).  A  writ  of  summons  is  issued, 
directed  to  all  claiming  or  being  entitled  to  claim  for  damage 


(i)  8tipra,p.  148  seg. 

(li)  Stoomvaarts  McMtsohappy 
Nederlafids  v.  Peninsular  and 
Oriental  Steamship  Navigation  Co. 
(1881),  7  App.  Oas.  796. 

Qc)  There  seems  to  have  been  on 


idea  that  such  insurances  might  be 
invalid  for  want  of  interest  in  the 
insurer:      Hansard's    Pari.     Deb 
vol.   166,  p.  2227.  '' 

(y)  Merchant     Shipping      Act, 
1894,  s.  504.  ^^^       ^ 
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or  loss  arising  from  the  collision.  In  the  statement  of  claim 
the  relevant  facts  must  be  averred,  and  it  must  be  alleged 
that  liability  has  been  incurred,  but  it  is  not  necessary  for 
the  plaintiff  to  admit  liability,  though  it  would  seem  neces- 
sary that  liability  should  be  established  before  a  decree  can 
be  obtained  {z) .  On  the  case  coming  on  for  hearing  the 
Court  will,  if  the  plaintiff  establishes  his  right  to  relief, 
make  a  decree  pronouncing  that  the  plaintiff  is  entitled  to 
limit  his  liability,  and  directing  payment  into  Court  of 
the  amount  to  which  his  liability  is  limited,  together  with 
interest  from  the  date  of  the  collision  to  payment  in.  If 
money  has  already  been  paid  into  Court  in  an  action  in  rem, 
that  money  can  be  transferred  by  order  to  the  credit  of  the 
limitation  suit.  After  payment  in  the  Court  will  distribute 
the  fund  between^  the  claimants  who  establish  their  claims, 
and  will  stay  proceedings,  if  necessary,  in  other  Courts. 

The  Crown  may  prove  against  the  fund  in  Court,  both  by  Proof  by  the 
the  general  law  and  by  the  Admiralty  Suits  Act,  1868  (a).       '■°^'^- 

Where  the  shipowner  has  settled  out  of  Court  some  of  the  Liability 
claims  in  respect  of  a  collision  for  which  his  ship  was  in  ^aims  settled, 
fault,  he  is  entitled,  uppn  a  petition  for  limitation  of  his 
liability,  to  take  into  account  the  sums  previously  paid  in 
respect  of  such  claims;  and  that  the  other  claimants  are  not 
entitled  to  any  more  than  they  would  have  recovered  if  none 
of  the  claims  had  been  settled  (&).  As  to  the  application 
of  the  Act  where  some  claimants  have  recovered  damages  in 
an  action  abroad,  see  The  Crathie  (c) ;  and  if  damages  have 
been  assessed  in  a  collision  action,  and  subsequently  a  limita- 
tion action  is  commenced  by  one  of  the  parties  to  the  collision 
action,  the  amount  of  the  assessment  in  the  collision  action 
is  not  binding  on  the  claimant  against  the  fund  in  this 
limitation  action  (d) . 

(z)  HUl  V.  Andus  (1855),  1  K.  (a)   31   &  32  Vict.   c.   78,  s.  3. 

&  J.  263.     See  The  Clutka  (1876),  The  Zoe  (1880),  11  P.  D.  72;  The 

45    L.    J.    P.    108;    Wahlberg   v.  Winkfield,   (1902)  P.  42. 

Yoimg  (1876),  45  L.  J.  Q.  B.  783;  (*)   RanUne  v.   Easchen,  4~0t. 

The  Amalia  (1864),  Br.  &  Lush.  of  Seas.  Caa.  4th  ser.  725;  The 
151;    The  Sisters    (1875),   2   Asp.  .     Fosoolino    (1886),   5    Asp.    M.    C. 

M.   O.  589.     Generally,  as  to  the  420. 

practice   in  Umitation  actions,  see  (c)  (1897)   P.  178. 

Williams    and    Bruce,    Admiralty  (d)    Van    Eijck    v.  .  Somerville, 

Practice,  3rd  ed.  pp.  377  seq.    See  (1906)  A.  O.  489;  10  Asp.  263. 
also  p.  282,  infra. 
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Bight  of  Where  a  ship  negligently  damages  another,  and  the  owners 

bond-holder     ol  the  latter  obtain  a  judgment  limiting  their  liability  under 

on  freight,       i\^q  statute,  th«  holder  of  a  bottomry  bond  on  freight  earned 

■where  wrong-  .     .  •  ■        .  .  <       ■  °        . 

doer  limits  his  by  the  injured  vessel  is  entitled  to  share  rateably  in  the 

'*  "  ^'  amount  to  which  the  liability  of  the  wrong-doef  is  limited  (e) . 

(e)  The  JSmpma  (1879),  5  P.  D.  6. 
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CHAPTER  VIII. 


TUG  AND  TOW. 


Thk  principle  of  Admiralty  law  stated  in  a  number  of  the  For  some 
older  cases,  that  where  one  ship  is  in  tow  of  another,  the  fndtoTarcf 

two  ships  are,  for  some  purposes,  by  intendment  of  law,  treated  as 
if  ,  f     f         '      J  >  one  ship, 

regarded  as  one,  the  command  or  governing  power  being 

with  the  tow,  and  the  motive  power  with  the  tug,  must  now 
be  regarded  as  overruled,  and  it  must  now  be  taken  as  con- 
clusively established  that  the  question  of  the  identity  of  the 
tow  with  the  tug  that  tows  her,  is  one  of  fact,  not  law,  to  be 
determined  upon  the  particular  facts  and  circumstances  of 
each  case  (a).  'A  ship  and  the  tug  which  has  her  in  tow 
have  often  been  described  as  constituting  "one  ship."  This 
is  a  figurative  expression,  and  must  not  be  strained  to  mean 
more  than  that  the  ship  and  her  tug  must  be  regarded  as 
identical,  in  so  far  as  the  two  vessels,  with  their  connecting 
tackle,  must  be  navigated  as  one  ship  and,  the  motive  power 
being  with  the  tug,  must  manoeuvre  as  if  they  formed 
a  single  ship;  and  also,  in  so  far  as  the  ship  towed,  when 
she  has  the  control  of  the  tug,  and  the  duty  of  directing 
the  course  of  the  tug,  is  responsible  for  the  natural  conse- 
quences of  the  tug  being  wrongly  steered  (6). 

In  applying  the  collision  regulations,  the  Court  usually  For  the  pur- 
treats  the  tug  and  her  tow  as  one  ship,  and  that  a  steam  or  ^g.^uiatio^g'; 
sailing  ship  according  as  the  towing  ship  is  under  steam  or 
not  (c).     But  a  tug  with  a  ship  in  tow  has  not  the  same 

(a)  S.S.  Devonshire  (Owners)  v.  St/ria  (1874),  L.  R.  6  P.  C.   127, 

Sarffe     Leslie     (Owners),     (1912)  132.  The  same   has   been   held  in 

App.     Oas.   634,    666,    per     Lord  America:    New    York,    #e.    Co.    v. 

Atkinsfltn,  after  reviewing  the  cases.  Philadelphia,  ^c.  Co.,  22  How.  461; 

(*)    M'Cowan     v.      Bain     (The  The   Ivanhoe   v.    The   Martha   Ml 

Niobe),  (1891)  App.  Gas.  401,  407,  Heath,  7  Bened.  213;  The  Civilta 

per  Lord  Watson.  and  The  Restless,  6   Bened.   309; 

(c)The  Cleadon  (\%%Q),\i'M.oo.  13    Otto,    699;     The    Farewell,    8 

P.  C.  97;   The  American  and  The  Quebec  L.  R.  87.    There  has  been 


M. 


13 


194 


TUG  AND  TOW. 


facility  of  movement  as  if  she  were  unincumbered.  She 
is  not,  therefore,  in  the  same  degree,  mistress  of  her  own 
movements,  and  in  some  cases  she-  cannot,  by  stopping  or 
reversing  her  engines,  at  once  stop  or  back  the  ship  in  tow  {d). 
This,  however,  is  a  question  of  fact,  and  if  it  is  practicable 
to  comply  with  the  regulatipns  a  tug  omitting  so  to  do  will 
be  held  to  blame  (e).  In  taking  measures  to  avoid  a  third 
vessel  a  tug  has  to  consider  her  tow;  and  a  step  that  would 
be  right,  and  take  her  clear,  if  she  were  unincumbered,  may 
bring  about  a  collision  between  her  tow  and  the  ship  which 
she  herself  has  avoided  (/) .  Although,  therefore,  it  is  the 
duty  of  a  tug  with  a  ship  in  tow  to  comply,  so  far  as  is  possible, 
with;  the  regulations  for  preventing  collisions,  it  is  also  the 
duty  of  a  third  ship  to  make  allowance  for  the  incumbered 
and  comparatively  disabled  state  of  a  tug,  and  to  take  addi- 
.tioual  care  in  approaching  her(£r).  Thus,  a  sailing  ship 
has  the  right  of  way  as  against  a  steamship  towing  other 
craft,  but  she  is  not  entitled  under  all  circumstances  to  insist 
upon  this  right. 

American  The  application  of  this  rule,  and  of  others  of  the  collision 

regulations,  as  applied  to  tug,  tow,  and  a  third  ship,  has 
received  more  attention  in  the  courts  of  America  than  in 
.those  of  this  country.  Some  of  the  decisions  are  not  easy  to 
reconcile,  but  there, seems  to  be  a  tendency  to  throw  a  greater 
burden  upon  sailing  ships,  and  other  craft  which  prima  facie 
under  the  regulations  have  the  right  of  way,  than  is 
recognized  by  the  English  Courts.  This  is  doubtless  owing 
to  the  extreme  length  and  unwieldiness  of  the  tows  that  are 
common  in  American  waters.  The  following  cases  illustrate 
the  general  drift  of  American  decisions: — 

Where  a  tug  was  towing  seventeen  canal  boats,  and  a 
sailing  ship,  with  plenty  of  sea  room,  had  the  wind  free,  held 
that  the  latter  was  in  fault  for  not  keeping  out  of  the  way  of 

no  decision   as  to   a   aailii^   ship  d'Aumale,  (1905)  P.  198;  10  Asp. 

towing  another,  but  there  can  be  105. 

little    doubt    tiiat    the    principle  (/)  See  T/te  Arthur  Gordon  and 

stated  in  the  text  would  be  applied  The   Independence    (1860),   Lush, 

in  this  case  also.  270;       The      Kmgston-by-the-Sea 

{d)  The  Lord  Bangor,  (1896)  P.  (1852),  3  W.  Bob.  152. 

28;    The  Syracuse,   9   Wall.   672;  Q')  The  American  arA  The  Syria 

but  the  "stop  and  reverse"  rule  (1874),  L.  E.  6  P.   0.   127;   The 

was  applied  in  The  Fred.  W.  Chase,  La   Plata,    Swab.    220,   298.      Of 

31  Fed.  Eep.  91.  The  Base  Cidkin,  52  Fed.  Kep.  328. 

(e)   The     Challenge     and     Sue 
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tho  tug  and  tow  (A).  But  where  a  tug  deliberately  went 
on  without  altering  her  course,  relying  upon  the  sailing 
.ship,  which  was  beating  to  windward  in  a  river,  going  about 
when  signalled  to  do  so  by  the  tug,  the  tug  weis  held  in 
.fault  (i) .  Again,  a  schooner  was  held  in  fault  for  not  having 
tacked  short  of  the  tug  and  tow,  and  the  tug  for  having 
attempted  to  go  ahead  of  the  schooner  (k) . 

A  schooner,  A.,  close-hauled,  was  heading  to  cross  a 
tug  with  barges  in  tow.  Owing  to  the  presence  of  another 
schooner,  B.,  which  had  the  wind  free,  and  was  overtaking 
:the  tug,  it  was,  at  the  outset,  the  duty  of  both  tug  and 
.schooner  A.  to  keep  their  courses.  When  B.  had  cleared 
both,  A.  stood  on,  fouled  the  tow  line,  and  was  struck  by  the 
first  barge  of  the  tow.  It  was  held,  in  America,  that  A.  Avas 
in  fault  for  not  having  gone  about;  and  that  the  tug  was  also 
in  fault  for  not  having  eased  so  that  the  tow  line  might  hav^e 
slacked  for  A.  to  pass  over  (l). 

On  the  other  hand,  a  tug  is  not  at  liberty  to  increase  un- 
necessarily the  risk  and  dangers  of  navigation  by  having  in 
,tow  a  train  of  excessive  length.  Thus  a  tug  having  in  tow 
three  ocean  barges  with  a  scope  of  hawser  between  each  barge 
of  150  fatlioms,  so  that  she  and  her  tow  were  together  at  least 
two-thirds  of  a  mile  in  length,  was  (in  America)  held  in  fault 
for  collision  with  a  ship  at  anchor  in  Chesapeake  Bay  (to)  . 
Though  such  a  tow  might  be  proper  in  the  open  sea,  it  was 
held  to  be  improper  in  the  Bay,  where  ships  were  likely  to  be 
met  with.  Similarly,  where  a  tug  in  a  fog,  with  two  barges 
in  tow  on  a  long  tow  line,  chose  to  cruise  about  across  the 
entrance  to  Boston  Harbour,  waiting  for  the  fog  to  clear,  and 
a  collision  occurred  with  a  ship  leaving  the  harbour,  the  tug 
was  held  in  fault  for  unnecessarily  obstructing  the  fair- 
way (w).  The  risk  to  other  craft  which  arises  from  the 
practice  of  towage  at  sea  with  hawsers  of  great  length  throws 
upon  the  tug  and  tow  the  duty  of  exercising  the  greatest 

(A)  Tfie  A.  P.  Cranmer,  1  Fed.  Eep.   498. 

Hep.   255;   8  Fed.  Eep.  623.     Of.  (0    The   Minnie    C.    Taylor,   52 

The  Majfumba,  21  Fed.  Eep.  476.  Fed.  Eep.  323. 

(»■)  Ths  Eoward  Carroll,  41  Fed.  (»»)  The  John  H.  May,  62  Fed. 

Eep.    159.      Of.  The    Marion   W.  Eep.  882. 

Page,  36  Fed.  Eep.  329.  («)    The    Admiral    Sohley,   115 

(Je)  The  Isle  of  Pines,  24  Fed.  Ted.  Eep.  378. 

13.(2) 
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Kesult  of 
considering 
tug  and  tow 
to  be  one 
ship. 


The  tug  is 
the  servant 
of  the  tow ; 
meaning  of 
the  ezpres- 


caution  (o)  tvhere  there  is  a  long  tow  line  oiit,  but  such  a  tow 
line  is  not  in  itself  evidence  of  actual  negligence  (j>)  - 

Tlie  principle  of  the  tug  and  her  tow  being  in  law  cue 
ship  has  been  applied  in  Admiralty  so  as  to  make  one  of 
them  liable  for  a  collision  with  a  third  ship,  caused  hy  the 
fault  of  the  other.  Unless  the  actual  wrong-doer  in  these 
cases  is  the  servant  or  agent  of  the  owner  of  the  ship  sued, 
the  condemnation  in  Admiralty  of  the  ship  sued  conflicts 
with  the  principle  laid  down  in  sonic  of  the  cases  (5),  that 
the  i-dsponsibility  of  the  owner  at  law  and  the  liability  of 
the  ship  in  Admiralty  are  always  concurrent.  But  as  stated 
above,  it  is  now.settled  that  the  liability  of  the  tow  for  acts 
of  her  tug  and  of  the  tug  for  acts  of  her  tow  does  not  depend 
on  any  presumption  of  law,  but  is  a  question  of  fact,  and  it 
has  become  unnecessary  to  consider  and  endeavour  to  recon- 
cile many  of  the  cases  mentioned  in  earlier  editions  of  this 
work. 

It  is  a  term  of  the  ordinary  towage  contract  that,  as  regards 
the  conduct  and  navigation  of  the  two  ships,  the  tug  and 
those  on  board  her  shall  obey  the  orders  of  those  on  board 
the  tow  (r).  This  relationship  between  the  two  ships  is  ex- 
pressed by  the  saying,  to  be  met  with  in  some  of  the  cases, 
"  that  the  tug  is  the  servant  or  in  the  service  of  the  tow  "  (s) . 
This  expression  has  led  to  the  tow  being  in  some  cases  held 
liable  for  the  fault  of  those  on  board  the  tug,  where  such 
fault  led  to  a  collision  between  the  tow  and  a  third  ship, 
without  consideration  of  where  in  fact  the  responsibility  lay. 

In  The  Ticonderogait),  a  vessel  in  tow  of  a  steamship, 
which  by  the  terms  of  her  charter-party  she  was  bound  to 
employ,  struck  and  injured  a  third  ship.  The  collision  was 
caused  by  the  fault  of  those  on  board  the  steamship .  It  was 
held  by  Dr.  Lushington  that  the  tow  was  liable  in  Admiralty. 


(0)  The  Gl&diator,  79  Fed.  Eep, 
443. 

(p)  The  Patience,  167  Fed.  Eep. 
855,  at  p.  860,  ajid  cases  there 
cited. 

■  {q)  A  principle  which  has  not 
always,^  been  adhered  to:  supra, 
ppi.   S6'  ae'q. 

(r)  See  i»/»'o,  p-  201 . 
"  Xs)  See  pec'  Sir  R.  PhiUimore  in 


The  Mary  (1880),  5  P.  D.  14,  16; 
The  Sinquasi  (1880),  5  P.  D.  244; 
per  Sir  R.  Collier  in  The  A.meri- 
ean  and  The  Syria  (1874),  L.  R. 
6  P.  O.  127,  132;  aiid  per  Jeune, 
P.,  in  The  Englishman  and  The 
Australia,  (1894)  P.  239;  The 
Adorn  W.  Spies  (1901),  70  L.  J. 
Ad.  25. 

(0  (1&57),  Swab.  215, 
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■'  In  pases  of  one  vessel  coming  into  collision  with  another, 
and  the  vessel  proceeded  against  having  been  in  charge  of  a 
steamer,  there  can  be  no  doubt  whatever  that  the  vessel  which 
has  the  steamer  in  her  employ  is  responsible  both  for  her  own 
acts  and  those  of  the  steamer  "  (m)  . 

A  barque  in  tow  of  a  tug  was  approaching  the  entrance  of 
the  Regent's  Canal  Basin.  The  tug,  without  orders  from  the 
barque  (which  was  in  charge  of  a  compulsory  pilot),  im- 
properly altered  her  course,  and  thereby  caused  the  barque  to 
strike  and  injure  the  pier  head.  It  was  held  by  Sir  R.  PhilU- 
more  that  the  barque  and  her  owners  were  liable:  "  The  tug 
was  the  servant  of  The  Sinquasi  (the  barque),  and  The  Sin- 
quasi  is  responsible  for  what  the  tug  did"  (x).  It  seems  to 
have  been  held,  also,  that  under  the  special  circumstances  of 
the  case  it  was  the  duty  of  the  tug  to  alter  her  course  without 
waiting  for  orders  from  the  tow. 

There  seems  reason  to  think  that  the  habit  of  personifying 
the  ship,  which,  as  pointed  out  above,  has  produced  confusion 
in  other  cases,  has  led  to  the  condemnation  in  Admiralty 
of  a  ship  in  tow  for  the  fault  of  those  on  board  her  tug,  with- 
out sufficient  consideration  of  the  question  whether  the  wrong- 
doer is  a  person  for  whose  acts  the  owner  of  the  ship  sued  is 
liable  at  law.  The  ratio  decidendi  in  The  Ticonderoga,  The 
Sinquasi,  and  other  cases  above  cited,  seems  to  have  been 
as  follows:  the  collision  was  caused  by  the  fault  of  the  tug; 
the  tug  is  the  servant  of  the  tow;  therefore  the  tow  is  liable 
for  the  collision  {y) . 

These  cases  must  be  considered  as  overruled,  and  the  owner  Principle  on 
of  a  tow  will  not  be  held  liable  for  the  acts  of  her  tug,  unless  uable'forthe 
those  in  charge  of  the  tug  were  in  fact  acting  under  the  acts  of  her 
control  of  the  owner  of  the  tow  {z) .      The    law  as    to    the    "^" 
liability  of  tow  and  tug  has  thus  been  stated  in  the  Supreme 
Court  of  the  U.  S.  A. :  "  Cases  arise  undoubtedly  where  both 
the  tug  and  tow  are  jointly  liable  for  the  consequences  of 

(«)  Miter  in  Canada,  The  Wil-  204. 
liam/^  Quebec  L.  R.  306.  («)  S.S.  Devonshire  (.Owners)  v. 

(ir)  The  Sinquasi  (1880),  5  P.  D.  Barc/e     Leslie     (Owners),     (1912) 

241.  A-pp.  Cas.  634,  where  the  oases  are 

(y)  See  also  per  Sir  E.  Collier  in  reviewed ;  The  Quickstep  (1890),  IS 

The     Amencan     and     The     Syria  P.  D.  196;   The  Niobe  (1888),  13 

(1874)    L.   B.  6  P.   0.   127,   132;  P.  D.  55;   The  American  and  The 

The  Mary  Honnsell  (1879),  4  P.  D.  Syria  (1874),  L.  E:  6  P.  O,  127. 
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a  collision;  as  where  those  in  charge  of  the  re8j)eotive  vessels 
jointly  participate  in  their  control  and  management,  and  th€f 
master  and  crew  of  both  vessels  are  either  deficient  in  skill, 
omit  to  take  due  care,  or  are  guilty  of  negligence  in  their 
navigation.  Other  cases  may  well  be  imagined  where  the 
tow  alone  would  be  responsible;  as  where  the  tug  is' employed 
Vy  the  master  or  owners  of  the  tow  as  the  mere  motive  power 
to  propel  their  vessel  from  one  point  to  another,  and  both 
vessels  are  exclusively  under  the  control  and  direction  and 
management  of  the  master  and  crew  of  the  tow.  .  . 
But  whenever  the  tug  under  the  charge  of  her  own  master 
and  crew,  and  in  the  usual  and  ordinary  course  of  such  an 
employment,  undertakes  to  transport  another  vessel  which, 
for  the  time  being,  has  neither  her  master  nor  crew  on  board, 
from  one  point  to  another  over  waters  where  such  accessory 
power  is  necessarily  or  usually  employed,  she  must  be  held 
responsible  for  the  proper  navigation  of  both  vessels.  .  .  . 
Assuming  that  the  tug  is  a  suitable  vessel,  properly  manned 
and  equiplped  for  the  undertaking,  so  that  no  degree  of  negli- 
gence can  attach  to  the'  owners  of  the  tow  on  the  ground 
that  the  motive  power  employed  by  them  was  in  an  unsea- 
worthy  condition,  the  tow,  under  the  circumstances  "supposed, 
is  no  more  responsible  for  the  collision  than  so  much  freight; 
And  it  is  not  perceived  that  it  can  make  any  difference  in 
thSit  behalf  that  a  part  or  even  the  whole  officei's  and  crew 
of  the  tow  are  On  board,  provided  it  clearly  appears  that 
the  tug  was  a  seaworthy  vessel  properly  manned  and  equipped 
for  the  enterprise"  (&). 

The  extent  -of  the  liability  of  a  shipowner  for  engaging 
an  unseaworthy  tug  does  not  appear  to  have  been  fully  con- 
sidered in  this  country;  in  other  respects  this  statement  seems 
to  be  a  correct  exposition  of  the  principles  upon  which  the 
respective  liabilities  of  tug  and  tow  are  to  be  determined .    ' 
Statement  of         When  a  collision  takes  place  between  a  tug  and  a  tow  and 
l^bm^eBtf"^  a  third  ship,  without  fault  on  the  part  of  the  third  ship,  when 
tug-o-wnera      the  collision  is  (1)  with  the  tug  by  her  fault  alone,  or  (2) 
ownersfor       ''^ith  the  tow  by  her  fault  alone,  no  difficulty  arises;  each  is 

collision  with   alone  liable  for  the  whole  of  the  damage  caused  by  her  fault, 
another  ship :  "  ■'  i 

(6)   Fer  OlifEord,  J.,  in  Sturgis      adopte;d  by  Butt,  J.,  in  The  Qidek- 
V.  Bot/er,2i'Sow.  110;  quoted  and      step   (1890),  15  P.  D.  196,  201.  ' 
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(3)  When  a  collision  takes  place  between  a  tug  hiaving  (i)  with  the 
another  vessel  in  tow  and  a  third  ship  by  the  fault  of  the  tow;  tug's  fault ; 
without  fault  on  the  part  of  the  third  ship,  the  tow-owners  ^o^^b*^the* 
are  liable  in  every  case,  but  the  tug-owners  may  also  be  tow's  fault; 
liable.  If  the  collision  is  caused  by  the  fault  of  those  in  tugTy^h^^ 
charge  of  the  tow  in  wrongly  directing  the  course  of  the  tugj  *°'^'s  **"!*  > 
both  tug  and  tow  are  liable  jointly  and  severally  to  tlie  third 

ship  for  the  whole  damage.  The  tug-owners  are  liable  as 
employers  of  the  actual  wrongdoer,  the  helmsman  of  the  tug, 
and  not  the  less  because  their  servant  is  bound  by  the  towage 
contract  to  obey  those  on  board  the  tow  (c) .  The  tow-owners 
are  liable  because  it  was  the  wrong  order  given  by  their 
servant  that  caused  the  coULaion.  Each  is  liable  for  the 
whole  loss  because  they  are  joint  tort-feasors;  the  old  Ad- 
miralty rule  of  division  of  loss  did  not  apply  to  such  a 
cas()  (d),  nor  does  sect.  1  of  the  Maritime  Conventions  Act, 
1911  (e).  If  the  collision  is  caused  by  a  faulty  manoeuvre 
of  the  tow,  causing  the  tug  to  collide,  it  is  conceived  that  the 
tug-owner  is  not  liable,  even  when  his  servants  on  the  tug 
are  under  the  control  of  those  in  charge  of  the  tow;  in  such 
case  the  tug  is  an  innocent  ship  forced  into  doing  damage  by 
the  fault  of  another  (/),  and  is  no  more  liable  than  the  tow 
is  in  the  converse  case  of  the  innocent  tow  being  put  into 
collision  by  the  fault  of  her  tug  (g) . 

(4)  When  a  collision  takes  place  between  the  tow  and  a  (4)  with  the  ; 
thifd  vessel  by  tlie  fault  of  the  tug  only,  the  liability  of  the  tug's  fault  j' ■ 
tug-owner  is  clear.     The  liability  of  the  tow-owner  depends 

on  whether  the  facts  and  circumstances  show  that  the' tow- 
owner  had  control  of  the  navigation  of  the  tug  either  directly 
from  the  tow  or  by  those  in  charge  of  the  tug  being  his  ser- 
vants or  agents  (A).  If  he  has  control,  the  tow-owner  is 
also  liable.     Thus  where  the  tug-owner  was  bailee  for  hire 

(c)  See  Fenion  v.  Dublin  Steam  N.  S.  1244;  The  Sisters  (1876),  1 

Packet  Co.  (1838),  8  A.  &  E.  835.  P.  D.  117;  The  Moxey,  Abbott,  73. 

The  tug-owner  can  recover  aU  he  (y)  See  (4),  infra. 

has  to  pay  to  the  third  ship  from  (A)  8.S.  Devonshire  {Owners)  V; 

the  tow-owner:  see  infra.  Barge     Leslie     {Owners),-    (1912) 

{d)  S.8.  Devonshire  (Owners)  v.  App.    CSs.    634  ;     The 


Mrge-  Leslie     {Owners),     (1912)  (1890),  15  P.  D.  196;   The  Niobe 

App.  Cas.  634.  (1888),   13    P.   D.   55.      Compare 

(e)   But  see  furtlier  aa  to  this,  language    and    reasoning  of  Lord 

infra,  p.  200.  Tenterden  in  Laugher  v.   Pointer 

(/)  Th»  aibtrnia  (1859),  4  Jur.  (1826),  6  B.  &  C.  547,  578;  and  o! 
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(6)  with  tie 
tug  or  tow  or 
with  both  by 
the  fault  of 
both. 


When  third 
vessel  also 
to  blame. 


Effect  of 
M.  C.  Act, 
1»11,  on 
rights  of 
innocent 
third  parties 
damaged  hy 
collision. 


of  a  barge  which  came  into  collision  by  the  fault  of  (those 
in  charge  of  his  tug  and  of  the  third  vessel,  it  was  held  that 
as  his  servants  had  navigated  his  barge  from  the  deck  of  the 
tug  he  was  liable  (i).  On  the  other  hand,  where  a  barge  in 
tow  of  a  tug  under  a  contract,  by  the  terms  of  which  the 
master  and  crew  of  the  tu,g  became  the  servants  of  the  bargC'- 
owners  during  the  towage,  but  were  in  fact  employed  and 
subject  to  dismissal  by  the  tug-owner  alone,  and  where  the 
sole  control  of  the  navigation  of  the  tu,g  and  tow  was  with 
the  tug,  the  tow-owners  were  held  not  to '  be  liable  for  a 
collision  caused  by  the  negligence  of  the  master  and  crew  of 
the  tug  (k) .  If  the  tow-owner  is  also  liable,  then  he  and 
the  tug-owper  are  liable  jointly  and  severally  for  the  whole 
of  the  damage  to  the  third  ship  (l) . 

(5)  Where  a  collision  takes  place  between  a  third  ship 
without  blame  on  her  part  and  either  the  tug  or  the  tow,  or 
both,  by  the  fault  of  both  tug  and  tow,  both  the  tug-owner 
and  the  tow-owner  are  liable  jointly  and  severally  for  the 
whole  of  the  damage  to  the  third  ship;  either  or  both  may 
be  sued  (m) . 

When  in  any  of  the  above  cases  the  third  ship  is  also 
to  blame  for  the  collision,  the  liability  to  make  good  the  loss 
or  damage  will  be  in  proportion  to  the  degree  in  which  cither 
the  two  or  the  three  vessels  in  collision  were  in  fault  (w) . 

The  terms  of  sect.  1  of  the  Maritime  Conventions  Act, 
1911,  are  "when  by  the  fault  of  two  or  more  vessels  damage 
or  loss  is  caused  to  one  or  more  of  those  vessels,"  liability 
shall  be  apportioned.  It  would  therefiore  seem  that  when 
by  the  fault  of  two  vessels  damage  is  caused  to  an  innocent 
third  vessel,  her  existing  right  to  claim  jointly  or  severally 
against  the  two  wrongdoers  is  unaffected;  for  she  is  not  one 
of  those  vessels  by  whose  fault  damage  was  caused.  Such 
was  the  view  apparently  taken  in  the  proceedings   which 


Clifford,  J.,  in  Sturgjs  t.  Boyer,  24 
How.  110,  122  (Supreme  Court  of 
U.S.A.),, quoted  supra,  p;.  197. 
,  (j)  The  J7»»o««,  (1914)  P.  141. 
(ft)  The  Adriatic  and  The  Wel- 
lington (1914),  30  T.  L.  B.  699. 
,.  (I)  8.S.  Devonshire  (Owners)  v. 
Sarge  Leslie  (Owners),  (1912) 
App.    Cos.  034;    but  see  infra  as 


to  the  possible  effect  of  the  Mari- 
time Conventions  Act,  1911. 

(»»)  S .8 . .Devonshire  (Owners)  v; 
Barge-Leslie  (Owners),  wbi  sttpra. 
.  (n).  JMJaritime  Conventions  Act, 
1911,  s.  1.  See  The  Cairnbahn, 
(1914)  P.  25,  and  supra,  p.  143 
seq.     The  XJmona,  (1914)  P,.  141.  ■ 
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arose  out  of  the  collision  between  the  steamer  Cairnbahn 
and  a  barge  in  tow  of  the  tug  Nunthorpe  by  the  joint  fault 
of  the  steamer  and  the  tug.  The  owners  of  the  innocent  barge 
sued  the  owners  of  the  steamer  and  recovered  the  whole  of 
their  damage  from  them,  though  the  owners  of  the  tug  were 
added  as  defendants  (o) .  The  words  of  the  section  seem 
clear,  but  if  they  can  be  shown  to  be  in  any  way  ambiguous, 
reference  can  be  had  to  the  Convention  referred  to  in  the 
preamble  to  assist  the  intei"pi-etation.  From  the  terms  of  the 
Convention  it  would  seem  that  the  intention  of  the  con- 
tracting States  was  that  innocent  third  parties  should  only 
recover  from  each  delinquent  party  an  amount  proportionate 
to  the  fault  of  the  latter  (p) . 

It  is  an  implied  term  in  the  ordinary  contract  of  towage,  as  The  mutual 
interpreted  in  this  country,  that  the  tug  shall  exercise  reason-  andtow.*'^^ 
able  care  and  skill  in  its  performance  (g),,and  that  she  shall 
implicitly  obey  the  orders  of  the  ship  in  tow  (r) .  If  no 
orders  are  given  by  the  latter,  it  is  the  duty  of  the  tug  to 
take  such  a  course  as  will  carry  herself  and  her  tow  clear  of 
•collision  and  other  dangers  (s) ;  but  it  seems  to  have  been 
held  in  the  Privy  Council  (t),  that  it  was  not  a  breach  of 
■duty  for  the  tug  to  pursue  a  course  which,  though  imprudent, 
the  pilot  of  the  tow  acquiesced  in. 

Notwithstanding  the  rule  that,  under   ordinary   circum-  Duty  of  tug 
stances,  the  tug  must  obey  the  orders  of  the  ship  in  tow  (m),  "^^^^^^ 
it  is  obvious  that  in  crowded  waters,  with  ships  passing  and 
repassing  in  all  directions,  frequent  and  sudden  alterations  in 

(o)  The  Cairnbahn,  (1914)  P.  25,  (<)  Smith  v.  St.  Lawrence  Tow 

see  p.  35.  Boat  Co.   (1874),  L.   E.  5  P.  C. 

(j))   The    Collision    Convention,  308.      See    per    Lord    Blackburn, 

Art.  4,  injra,  p.  550.  ^paight    v.     Tedeastle    (1875),    6 

(y)    The    Matata,    (1898)     App.  App.  Oas.   217,  222.     In  America 

Cas.  513.  considerable        responsibi'.ity        is 

(>•)  The  Christina  (1852),  3  W.  thrown  on  the  tug.     Thus  it  has 

Rob.  27;  6  Moo.  P.  C.  371;  Smith  been  held  that  it  is  the  duty  of  the 

V.    St.    Lawrence    Tow    Boat   Co.  -tug  to  be  acquainted  with  the  waters 

(1874),  L.  R.  5  P.  C.  308;   The  she  navigates,  and  to  keep  her  tow 

Julia  .(I860),  Lush.  224;   Spaight  clear  of  local  dangers:   The  Lady 

V.     Tedeastle,     infra;     The     Isca  Pike,   21  Wall.   1;   The   Webb,  14 

(1887),  12   P.   D.   34;    The  Niobe  Wall.  406;  The  Margaret,  4  Otto» 

(1888),  13  P.  D.  55.  494., 

.  (s)  Spaight  v.  Tedeastle  (1881),  («)    The   Christina,  3   W.   Rob. 

i6    App:    C5as.    217;.  The    Sinquasi  27,  33;  in  The  Duke  of  Sussex,  1 

> (1880),  5  P.  D.  241;   The  Mtair,  W.  Rob.  270,  the  decision  was  to 

(1897)    P.    105;    The   Civilta   and  the  same  effect,  and  upon  similar 

The  Bestless,  13  Otto,  699.  grounds. 
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Duty  of  tug 
to  warn  tow 
of  danger. 


Duty  of  tow 
to  warn  tug 
of  danger. 


Duties  of 
the  tug. 


the  course  of  the  tug  must  he  made  to. clear  passing  craft; 
Under  such  circumstances  it  is  the  duty  of  the  tug  to  keep 
herself  and  her  tow  clear  of  other  vessels  without  waiting  for 
orders  from  her  tow  (ar) . 

Although  it  is  the  duty  of  the  tug  to  ohey  thfe  orders  from 
the  ship  in  tow,  her  duty  does  not  end  here.  It  has  been 
already  stated  that,  in  the  absence  of  orders  from  the  tow, 
she  is  bound  to  show  proper  care  and  skill  in  the  course  she 
takes  and  in  the  performance  of  the  towage  service.  And 
if  the  orders  she  gets  from  the  ship  in  tow  are  manifestly 
wrong,  it  is  her  duty,  even  if  the  orders  are  given  by  a  pilot 
in  charge  of  the  tow,  to  warn  the  tow  of  her  danger.  "  The 
vessel  and  the  lives  of  the  crew  are  not  to  be  risked  because 
there  is  a  law  which  imposes  the  ordinary  responsibility  upon 

one  individual It  is  not  for  the  steamer  (the  tug)^ 

knowing  the  danger,  to  maintain,  as  it  were,  a  sulky  silence, 
and  make  herself,  as  it  were,  instrumental  in  the  destruction 
of  life  and  property"  («/).  But  except  in  casfe  of  manifest 
incapacity  or  error  on  the  part  of  the  pilot,  it  would  seem  that 
it  is  not  the  duty  of  the  tug  to  exercise  a  discretion  as  to 
carrying  out  the  pilot's  orders;  nor  would  she  be  justified  in 
disobeying  them,  /although  there  may  be  risk  of  collision  in 
carrying  them  out. 

It  is  similarly  the  duty  of  the  tow,  when  the  tug  has 
control  of  the  navigation,  to  take  steps  to  warn  the  tug  of 
approaching  danger;  if  the  tow  can  control  the  movements 
of  the  tug,  it  is  her  duty  to  do  so,  but  if  the  movement  of 
the  tug  is  so  sudden  that  those  on  board  the  tow  cannot  control. 
it,  the  tow-owner  will  not  be  liable  for  the  acts  of  the  tug  (z) . 

The  tug  must  be  sufficient  as  regards  seaworthiness,  equip- 
ment and  power  to  perform  the  service  she  undertakes  (a), 
in  weather  and  circumstances  reasonably  to  be  expected  (6). 


(ss)  See  The  Sinquasi  (1880),  5 
J?.  D;  241,  supra,  p.  197;  The  laca 
<1887),  12  P.  D.  34;  The  India, 
Ad,  Div.   7th  Dec.  1886. 

(y)  The  Duke  of  Manchester 
(1846),  4  Not.  of  Cas.  575,  582; 
5  Not.  of  Ca^.  470.  The  tug  was, 
in  this  case,  performing  a  salvage 
service. 

(»)  The  Niobe  (1888),  13  P.  D. 
55;  The  Stomicoch  (1885),  5  Asp. 


M.  C.  470;  The  Energy  (1871), 
L.  E.  3  A.  &  B.  48. 

(o)  The  United  Service  (1883)» 
8  P.  D.  56;  9  P.  D.  3;  The  Minne- 
haha (1860),  Lush.  335;  The 
Eatata,  (1898)  App.  Cas.  518 ;  The 
Undaunted  (1886),  11  P.  D.  46. 

(b)  The  Mareehal  Suchet.  (1911). 
P.  1;  The  West  Cock.  (1911)  P.  33,. 
afE.   208. 


MUTDAIi  DUTIES.  *<>»' 

The  rejatioia  between  the  shipowner  who  employs  the  tug- 
owner  and  the  tug-owner  who  undertakes  to  provide  a  tug 
for  a  given  sei-vice,  the  choice  of  a  tug  remaining  with  the 
tug-owner,  there  is  to  be  implied,  whether  it  it  is  called  a 
duty  or  an  obligation  or  a  warranty,  an  engagement  of  an 
absolute  nature  that  the  tug  shall  be  in  all  respects  abso- 
lutely fit  for  the  service  (c) .  This  obligation  may  amount 
to  a  common.  law  warranty  of  fitness,  but  the  point  is  not 
finally  decided  {d) . 

If  the  tug  supplies  the  tow-rope  she  is  responsible  for  its 
sufficiency  (e).  Sbe  must  show  ordinary  skill,  care,  and  dili- 
gence in  performing  the  towage  service  (/).  Sbe  must  gene- 
rally obey  the  orders  of  the  tow  as  regards  course,  speed, 
alterations  of  tbe  helm,  stopping  and  going  ahead  (gr),  and 
also  orders  with  reference  to  tbe  tow-rope,  its  scope,  making 
it  fast  and  casting  it  off  {h).  If  the  course  is  left  to  her,  she 
is  responsible  for  its  safety  {i) .  It  is  her  duty  to  keep  a 
vigilant  look-out,  both  on  her  own  account  and  on  account  of 
her  tow,  since  the  latter  cannot  always  see  ahead  {j) .  If  she 
is  compelled  to  cast  off  her  tow,  to  save  herself  from  collision, 
or  for  any  other  reason,  it  is  her  duty  to  pick  up  lier  tow 
again  as  quickly  as  possible  (k) .  -  If  she  casts  off  her  tow 
unjustifiably,  she  will  be  liable  for  resulting  damage  (^).    ; 

A  tug,  being  overrun  by  a  heavy  sailing  ship  in  tow  with 

can\as  set,  cast  her  off,  and  shortly  afterwards  the  tow  ran 

into  a  light-ship.    She  paid  for  the  damage  to  the  light-ship 

and  sued  the  tug.    It  was  held  that  the  tug  was  justified  in 

casting  her  off,  and  was  not  liable  (m). 

The  duty  of  the  ship  in  tow  is  to  direct  the  course,  and  Duties  of 

the  tow. 

(e)    The   West   Cock,   (1911)   P.  Towage     and     Transport    Co.    v. 

208;  cp.  Robertson  v.  Amazon  Tug  Sewell,   9   Duval's   Eep.    (Canada) 

emd  Lighterage  Co.  (1881),  i  Asp.  527. 
M.  C.  496.  (j/)  See.  oases,  pp.  201  seq. 

(d-)  Ibid.     So  held  by  Evans,  P.,  (A)  The  Energy  (1871),  L.  E.  3 

but  the  Court  of  Appeal  left  the  A.  &  E.  48;  The  JuHa.'Lvah..  224. 
point  open.  (i)  The  Altair,  (1897)  P.  105..: 

?e)  The  Robert  Dixon  (1879),  4  (;)   The  Jane  Bacon   (1879),  27 

P.  D.  121;  5  P.  D.  54;  The  Echo,  W.K.  36. 

7  Bened.  70;  The  A.  M.   Wetmore  (k)    The     Annapolis     and     Th$ 

and   The   Epsilon,    5    Bened.    347  Golden  Light  (imV),lMsh..  Z55.  \ 
(American).  (0   The    Unddunted    (1886),  11 

If)  The  J.idia  (1860),  Liish.  224;  P.  D.  46. 
The  Rataia,  s-upra;  The  Mariofial  (m)  The  Loyal  and  The  Challetir 

Suchet,     (1911)   P.   1;     The    West  ger,  14  Quebec  L.  R.  135. 
Cock,     supra;     British     Columbia  •,:«:,  ii 
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TUG  ANrr/Tbw. 


Mutual  rights 
and  liabilities 
of  tug  and 
tow  in  case 
of  collision : 

(1)  between 
themselves, 

(2)  between 
one  of  them 
and  a  third 
ship. 


generally  to  give  orders  as  to  the  conduct  and  navigatioh  of 
the  two  ships  (n) ;  to  keep  a  good  look-out,  and,  in  case 
of  danger,  to  attract  the  attention  of  the  tug  by  hailing  or 
in  some  other  manner,  so  as  to  warn  her  of  the  danger  (o);  to 
follow  in  the  wake  of  the  tug  as  nearly  as  possible  (p);  to 
have  proper  lights  exhibited  (q) ;  in  frequented  waters  to  have 
the  tow-rope  so  made  fast  that  it  can  be  readily  cast  off  (r) ;. 
and  to  give  the  order  to  slip  when  necessary  (s). 

In  The  Jane  Bacon  (t),  a  ship  in  tow  was  held  liable  for 
the  capsizing  of  a  smack  by  the  tow-rope,  which  caught  her 
mast.  The  tug  altered  her  helm  and  passed  on  one  side  of 
the  smack;  the  tow,  instead  of  following  in  the  tug's  wake, 
altereTi  her  helm  in  the  opposite  direction  and  endeavoured 
to  pass  on  the  other  side  of  the  smack.  The  tow-rope,  being 
thus  spread,  caught  the  smack's  mast  and  capsized  her. 

The  mutual  rights  and  liabilities  of  the  tug  and  tow  in  case 
of  a  collision  between  themselves,  and  in  case  of  a  collision 
between  either  of  them  and  a  third  ship,  have  been  the 
subject  of  decisions,  and  appear  to  be  as  follows:  — 

As  between  the  tug  and  her  tow,  the  latter  would  be  solely 
liable  for  a  collision  caused  to  the  tug  entirely  by  the  im- 
proper orders  of  those  on  board  the  tow,  whether  the  collision 
were  with  the  tow,  or  with  a  third  ship.  Thus,  where  a  ship, 
having  engaged  a  tug  off  Dungeness  to  take  her  to  Gravesend, 
ordered  her  to  take  the  tow-line  on  board  at  a  time  wheikthe 
state  of  the  weather  made  it  unnecessary  and  dangerous  for 
her  to  do  so,  it  was  held  that  the  ship  in  tow  was  liable  for  a 
collision  between  herself  and  the  tug  which  occurred  whilst 
the  line  was  being  passed  from  the  one  ship  to  the  other  (w). 


(n)  This  would  appear  to  be 
confined  to  towage  in  the  open  sea. 

(o)  The  Niohe  C1888),  13  P.  D. 
66.  It  was  here  held  that  this 
was  a  duty  of  the  tow  as  regards 
a  third  ship  with  which  she  was 
in  collision. 

(p)  The  Jane  Bacon  (1879),  >  27 
W.  B.  35;  The  Stranger,  Brown, 
Ad.  281;  The  Maria  Martin,  12 
Wall.  31;  The  Ciampa  Emilia,  53 
Fed.  Eep.  156;  The  Jacob  Bran- 
dow,  39  Fed.  Eep.  831 ;  The  Sagua, 
42  Fed.  Bep.  461;  as  to  damage 
done  by  the  sudden  cheering  of  a 


disabled  ship  in  tow,  see  Thi 
EdiBin  Eawley,  41  Fed.  Eep.  606. 

(?)  The  Mary  Hoimseil  (1879), 
4  P.  D.  204. 

(r)  The  Jane  Bacon  (1879),  27 
W.  E.  35. 

(«)  The  Energy  (1870),  L.  E.  3 
A.  &  B.  48. 

(0  (1879),  27  W.  E.  35.  Of. 
The  W.  A.  Leveriny,  36  Fed.  Eep. 
511.  , 

(«)  The  J.«?4a  (1861),  Lush.  224; 
and  see  The  Mobert  Dixon  (1879)1 
4  P.  D.  121;  5  P.  D.  54. 


MUTUAL  RIGHTS  AND  LIABILITIES.  3Q5 

The  tug-owners  are  not  responsible  for  a  collision  resulting 
from  towage  having  become  imJ)ossible  from  no  fault  of 
theirs  {v). 

The  tow-owner  is  responsible  to  third  parties  for  a  collision 
caused  by  the  inefficiency  of  a  tug  endeavouring  to  carry  out 
orders  given  from  the  tow  (x),  but  whether  the  tow-owner 
would  be  responsible  merely  because  the  tug  he  had  lured 
was  inefficient  does  not  appear  to  have  been  decided  in  this 
country,  though  in  America  he  is  held  liable  (y) . 

Where  a  collision  takes  place  owing  to  defects  in  the  tug, 
e.g.fhj  the  towing  gear  breaking,  the  tug-owner  can,  unless 
his  obligation  amounts  to  an  absolute  warranty  of  fitness, 
a  point  not  yet  decided,  satisfy  the  obligation  upon  him  and 
avoid  liability  by  proving  that  the  unfitness  or  inefficiency  was 
not  discoverable  or  preventable  by  any  care  or  skill,  or  by  his 
proving  that  he  was  not  aware  of  the  unjitness  or  inefficiency, 
and  that  it. could  not  be  discovered  by  an  ordinary  inspection. 
On  proof  of  the  defect,  and  that  the  defect  caused  damage, 
the  onus  shifts,  and  the  plaintiff  need  not  prove  negli- 
gence (z) . 

In  the  case  of  an  ordinary  towage,  if  no  orders  are  given 
by  the  tow  as  to  avoiding  a  third  ship,  and  a  collision  occurs 
between  the  tow  and  the  third  ship,  it  has  been  held  that  thfe 
tow,  being  in  fault  for  giving  no  orders,  cannot  recover 
against  the  tug,  either  for  injury  which  she  herself  received 
in  the  collision,  or  for  damages  which  she  was  compelled  to 
pay  to  the  third  ship.  A  barque  in  charge  of  a  compulsory  r/ie  Energy. 
pilot  was  being  towed  up  the  Thames.  She  fell  in  with  a 
brig  working  up  the  river  against  a  head  wind.  The  pilot 
gave  no  orders  to  the  tug,  and  the  tug  improperly  attempted 
to  cross  the  bows  of  the  brig.  The  barque  cast  off  her  tow- 
line  and  attempted  to  go  under  the  brig's  stern,  but  failed 
to  clear  her.  The  collision  might  have  been  avoided  if  the 
tug  had  cast  off  the  tow-line.     The  pilot  gave  no  orders 

(t>)  The  Uariohal  Suehet,  (1911)  a^e    case,   where   it  was   said   the 

P.   1,  12;  owners    would    liave  been  respon- 

(x)  The  Belffic  (1875),  67,  note.  sible  for  improper  selection  of  the 

'     (yj  Sturgia  v.  Jioyer,  24  How.  tug. 

110.     See  swpra,  p..  197;    but  see  (z)   The   West   Cock,   (1911)   P. 

The  Ocean- Wave  (1870),  L.  E.  3  25,  Co  A.  208. 
P.  O.  205,  208,  a  compulsory  pilot-  - 
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TUft  AND  TOW. 


Exceptions  in 
ihe  towage 
contract. 


Damage  by 
tug  to  tow. 


Contribution! 
between  tug 
and  tow. 


throughout.  The  barque  was  sued  by  the  brig,  and  damages 
were  recovered  against  her.  In  an  action  brought  by  the 
barque  against  the  tug,  it  was  held'  that  she  could  not 
recover  these  damages,  being  herself  partly  in  fault  for  the 
collision  (a) . 

All  the  obligations  usually  implied  in  the  contract  of 
towage  can  he  got  rid  of  or  modified  by  express  and  apt 
terms  in  the  contract  just  as  the  obligations  of  a  shipowner 
may  be  got  rid  of  or  modified  by  the  terms  of  the  charter- 
party  or  contract  of  affreightment  (6) .  Whether  the  tug- 
owner  can  relieve  himself  of  liability  for  damage  arising 
from  defects  in  his  vessel  or  her  equipment  by  anything  less 
than  words  so  plain  and  unambiguous  that  they  must  bear 
the  meaning  contended  for,  and  not  merely  bear  it  ori  one  of 
two  possible  constructions,  is  not  yet  finally  decided  (e) . 

Where  the  tug,  in  performance  of  a  towage  or  salvage 
service,  negligently  damages  her  tow  by  collision,  or  in  any 
other  way,  she  forfeits  her  right  to  towage  or  salvage  remu- 
neration (d) .  And  in  an  action  upon  the  towage  contract 
she  cannot  recover  salvage  for  services  rendered  to  the  tow  in 
consequence  of  collision  (e) . 

If  a  tug  or  tow  is  damaged  in  a  collision  by  the  fault  of 
both,  she  can  recover  a  proportion  of  her  damage  from  the 
other  (/).  Where  a  collision  has  taken  place  between  a  tug 
or  a  tow  and  a  third  vessel,  for  which  both  tug  and  tow  are 
to  blame,  and  the  third  vessel  has  recovered  her  loss  against 
one  only  of  the  two  vessels  to  blame,  that  vessel  can  ti'eat  the 
amount  she  has  paid  to  the  third  vessel  as  part  of  the  damage 
arising  from  the  collision  for  which  the  other  wrong-doer 
is  partly  liable  (g^).  In  a  similar  case,  where  as  between 
themselves  either  tug  or  tow  is  solely  to  blame,  the  innocent 


(o)  The  Energy  (1871),  L.  B.  3 
A.  &  B.  48.  And  see  Smith  v.  8t. 
Lawrence  Tow  Boat  Co.  (1874), 
L.  E.  5  P.  C.  308;  The  Robert 
Dixon  (1879),  4  P.  D.  121;  5  P.  D. 
<54.  As  to  County  C!ourt  jurisdic- 
tion for  breach  of  towage  contract, 
see  The  Isca  (1887),  12  P.  D.  34. 

(6)  The  West  Cock,  (1911)  P. 
23,  (31. 

(c)  Ibid.  C.  A.  208,  221,  228. 

(i)  The  Christina  (1862),  3  W. 


Rob.  21;  I  The  Altair,  (1897)  P. 
105;  The  Duhe  of  Manchester 
(1846),  2  W.  Eob.  470,  as  to  sal- 
vage. But  see  The  Sweepstakes, 
Brown,  Ad.  509,  where  a  set-o£E 
was  allowed. 

(e)  The  Bfemmett  (1880),  4 
Asp.  ;M.  C.  274;  5  P.  D.  227. 

(/)  The  Harvest  Home,  (1906) 
P.   177. 

(?)  The  Cairnhahn,  (1914)  P.  25. 


EFFECT  OF  TOWAGE  CONTEAOT :    CONTRIBUTIOK.  20.7 

party  can  of  course  recover  all  she  has  had  to  pay,  as  well  as 
any  damage  to  herself,  from  the  guilty  party. 

Thus  where  a  tug,  A.,  was  in  fault  for  a  collision  between 
her  tow,  B.,  and  a  third  ship,  0.,  and  0.  was  also  in  fault 
for  having  an  improper  light,  it  was  held  in  America  that  the 
rule  of  equal  division  of  loss  applied  as  between  ,C.  and 
A.  (h).  Where  a  pilot  cutter  was  made  fast  alongside  a  tow, 
and  owing  to  the  negligence  of  the  tugs,  and  of  those  in 
the  pilot  cutter  in  not  slipping  their  rope,  the  pilot  cutter  was 
sunk  by  a  third  vessel,  it  was  held  that  the  pilot  cutter  was 
entitled  to  recover  half  her  damages  from  the  tugs  (i) . 

The  right  of  a  tow  to  contribution  or  indemnity  from  her  Right  affected 
tug  may,  however,  be  affected  by  the  terms  of  the  towage  con-  ^Jn^^t^^ 
tract.  These  are  usually  very  large,  and  exonerate  the  tug- 
owner  from  almost  any  kind  of  lose,  and  sometimes  go  so  far 
as  to  indemnify  the  tug-owner  against  the  result  of  his 
negligence  (k) .  Thus  where  a  tug  was  held  liable  in  an 
action  by  the  owners  of  cargo  on  a  barge  which  was  in  col- 
lision with  the  tug,  the  owners  of  the  tow  under  such  a 
contract  were  held  liable  to  indemnify  the  tug-owner  in 
respect  of  damages  and  costs  (Z) . 

Where  the  tug-owner  contracts  with  the  tow-owner  that 
he  will  not  be  responsible  or  liable  for  any  damage,  injury  or 
loss,  however  occasioned,  no  contract  of  indemnity  by  the 
tow-owner  for  damage  suffered  by  the  tug-owner  from  a 
collision  caused  by  the  fault  of  his  servants  can  be  im- 
plied (m). 

In  some  harbours  (w)  the  local  Act  requires  that  the  tug  Tug  employed 
belonging  to  the  harbour  authority  shall  be  employed,  or,  if  oompulsorily. 
not  em,pIoyed,  shall  be  paid  for  by  ships  entering  the 
harbour.  There  has  been  no  decision  as  to  the  liability  of  the 
shipowner  for  damage  done  by  his  ship  when  in  tow  of  such 
a  tug.  It  would  seem  that  the  principle  applied  in  the  case 
of  compulsory  pilotage  would  exempt  him  from  liability. 
The  liability  of  the  harbour  authority  would  depend  upon  the 

(A)    The  James    aray   and   The  (0  The  MillwaU,  (1905)  P.  155; 

John  Frazer,  21  How.  134.  10  Asp.  15,  110,  113. 

('»)  The  Harvest  Home,  (1905)  P.  (m)  The    Devonshire    and     St. 

177;   10  Asp.  118.  -Winifred.  (1913)  P.  13. 

(K)  As  in  The  Tasmania  (1888),  (»)   Cf.  the    Llanelly    Harbour 

13  P.  D.  110.  Act,  59  &  60  Vict.  186  (local). 
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Tug  and  tow 
both  in  fault ; 
judgment 
against  both, 
jointly  and 
severally. 


Between  tug 
and  tow. 


Two  tugs  in 
charge  of  one 
ship. 


Besponsi- 
bility  for 
employment 
of  tug. 


question  whotlier  the  crew  of  the  tug  were  their  servants  or 
agents  or  not.  In  some  cases  the  harbour  tug  is  chartered 
and  not  owned  by  the  harbour  authority. 

Where,  botli  tug  and  tow  are  in  fault  for  a  collision  with  a 
third  ship,  judgment  goes  against  both  ships  in  Admiralty, 
as  it  would  at  law  against  the  owners,  for  the  whole 
of  the  damage,  jointly  and  severally.  An  application  to 
limit  the  judgment  against  each  ship,  tug  and  tow,  to  half 
the  loss  (as  is  the  pracj;ice  in  America  (o))  in  the  first 
instaucei  will  be  refused.  The  Admiralty  rule  of  division 
of  loss,  as  applied  in  this  country,  has,  it  was  said,  nothing 
to  do  with  such  a  caso  (p). 

The  case  of  collision  between  a  tug  and  her  tow  presents 
no  dilEculty.  Each  vessel  must  exhibit  ordinary  care  and 
seamanship  in  keeping  clear  of  the  other,  and  must  discharge 
such  obligations  as  the  towage  contract  casts  upon  her.  A 
schooner,  in  casting  o£F  from  her  tug,  ran  into  her  stern,  by 
reason  of  her  not  porting  and  also  by  reason  of  the  tug  not 
starboarding,'  as  was  proved  to  be  the  custom  in  America. 
Both  were  held  to  be  in  fault  (q) .  So  a  tug,  in  assisting  to 
dock  a  big  liner,  got  too  close  to  her  propeller,  which  was 
being  worked  from  time  to  tijne,  and  was  struck  by  it.  She 
■was  held  to  be  in  fault  for  being  in  such  a  position  (r) . 

Where  two  or  more  tugs  are  engaged  in  towing  the  same 
ship,  difficult  questions  arise  as  to  their  respective  liabilities 
for  damage  to  or  by  themselves  or  the  ship.  In  an  Ameripan 
case  where  the  ship  was  put  ashore  by  the  negligence  of  one 
or  both  tugs,  both  of  which  were  acting  under  the  command 
of  the  master  of  one  of  them,  both  were  held  liable  (s). 

The  responsibility  for  the  employment  of  a  tug  in  Qrdinary 
cases  rests  with  the  master,  whether  the  ship  is  in  charge  of 
a  pilot  or  riot.  But  if  the  employment  of  a  tug  is  necessary 
for  the  safety  of  the  ship  herself,  or  for  the  safety  of  other 


do^^Infra,  p.  217. 

(p)  T/ie  Avon  and  The  Thomas 
Joliffe,  (1891)  P.  7;  The  English- 
man and  The  Australia,  (1894)  P. 
239.  For  a  case,  of  all  throe  in 
fault,  judgment  by  default  for  the 
whole  loss  against  tow,  and  judg- 
ment for  half  the  loss  against  tug, 
see  The  Morgengry  and  the  Black- 


cock, (1900)  P.  1.  But  see  simra, 
p.  200. 

(?)  The  William  W.  Wood,  66 
Fed.  Kep.  601. 

(r)  The  City  of  New  York,  64 
Fed.  Bep.  .181. 

(»)  The  Arturo,  6  Fed.  Bep.  308, 
jyhere, there  is  an  interesting  judg- 
ment of  Lowell,  p.  J:j; 
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ships,  the  master  would  not  be  justified  in  refusing  to  employ 
a  tug  upon  the  pilot's  advising  him  to  do  so  {t).  If  a  vessel 
in  tow  is  under  way  when  she  ought  not  to  be  moving,  as  in 
a  dense  fog  or  in  a  crowded  dock  at  night-time,  the  presence 
on  board  of  a  compulsory  pilot  would  not,  it  seems,  exempt 
the  owners  from  liability  for  damage  done  by  her  (m)  . 

The  liability  of  the  owner  of  the  tug  f  o*r  damage  done  to  Limitation  ot 
the  tow,  by  improper  navigation  of  the  tug  in  the  perform-  liability, 
ance  of  the  towage  contract,  is  limited  by  the  statute  in  this 
as  in  other  cases  of  collision  (x) . 

The  owners  of  a  ship  that  takes  another  in  tow  are  not  Owners  of  a 
the  less  liable  for  a  collision  between  the  two  ships,  caused  th^Jgaited'"^ 
by  the  negligence  of  the  towing-ship,  because  she  is  engaged  ship  are  liable 
as  a  salvor  or  quasi -salvor.     The  steaftiship  Thetis  fell  in  between 
with  The  Sardis  in  a  disabled  state.     The  master  of  TUe  Baired  ship 

.  and  salvor. 

Thehs  agreed  to  tow  the  latter  to  port.     He  had  received  no 

instructions  from  his  owner  as  to  offering  towage  or  salvage 

service  to  other  ships,  but  the  policy  of  insurance  effected 

upon  The  Thetis,  and  her  bills  of  lading,  contained  provisions 

as  to  her  performing  such  services.     In  attempting  to  take 

The  Sardis  in  tow  The  Thetis  negligently  ran  into  and  sank 

her.    It  was  held  that  the  master  of  The  Thetis  was  acting 

within  the  scope  of  his  employment  in  undertaking  to  tow 

The    Sardis,    and    her    owners    were    held    liable    for    the 

collision  (y) . 

In  one  case  it  was  contended  that,  the  tug  being  the  servant  Doctrine  of 

of  the  tow,  the  doctrine  of  common  employment  (z)  applied,  pi^ment^does 

as  between  the  tug  and  the  servants  of  the  owners  of  the  tow,  not  apply  as 

,  „    ,       ,  .  •      J   ii       between  tug 

SO  as  to  prevent  the  owners  o±  the  tug  recovering  against  the  and  servants 
tow  and  her  owners  damages  for  a  collision  between  tug  and  °^  ^J^^™ 
tow  caused  by  the  fault  of  the  tow.     This  argument  did  not 
succeed  (a) . 

For  a  collision  caused  by  the  fault  of  the  tug  in   taking  Improper 

number  of 
ships  in  tow. 
(^t)  The  Julia  (1860},  lavish.  22i;  («)    See    The    Borussia    (1857), 

Burrell  ■<i.Maobrayneil%%l),l8Gi.       Swab.   94. 

of  Sess.   Cas.   4th  ser.   1048;    The  (»)   Wahlberg  y.  Young  (1876), 

Gertor  (1894),  7  Asp.  M.  C.  472.       45  L.  J.  C.  P.  783. 

Of.    The    Agamemnon,    1    Quebec  (y)  The  Thetis  (1868),  L.  E.  2 

L.  E.  333  (duty  of  ship  at  anchor,      A.  &  B.  365. 

and  driving,  to  employ  tug) ;  The  (z)  PrUsily  v.  Fowler  (1837),  3 

Arran,  9  Quebec  L.  E.  278  (ca.ble       M.  &,  W.  1. 

parting).  (»)  The  Julia  (1860),  Lush.  224. 
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an  improper  number  of  vessels  in  tow  either  between  the 
vessels  in  tow,  or  between  one  of  them  and  a  stranger,  the 
owners  of  the  tug  would  prima  facie  be  liable  to  the  owners 
of  the  tow  upon  the  towage  contract  (6) .  It  is  not  unusual 
for  tug-owners  to  relieve  themselves  from  this  liability  by 
expressly  contracting  that  they  shall  not  be  answerable  for 
the  negligence  of  their  servants  on  board  the  tug  (c) . 

The  mere  fact  that  one  of  the  vessels  in  tow  strikes  and 
damages  another  vessel  in  tow,  raises  no  presumption  of 
negligence  on  her  part.  It  was  so  held  in  a  case  where  two 
vessels  were  in  tow  of  the  same  tug,  without  objection  on  the 
part  of  that  one  of  them  which  was  nearest  the  tug,  and  this 
vessel  took  the  ground  and  was  run  into  by,  the  other 
astern  (d) . 

In  a  Canadian  case  (e)  a  sailing  ship  in  tow  with  her 
sail  set  was  held  in  fault  for  a  collision  with  an  overtaking 
and  passing  steamship,  against  which  she  was  driven  by 
another  ship  in  tow  of  the  same  tug  striking  her  on  her 
quarter. 

The  tug  can  be  sued  in  rem  for  damage  to  the  ship  in  tow 
received  in  a  collision  caused  by  negligent  towage,  whether 
such  damage  is  sustained  by  the  tow  in  a  collision  with  a 
third  ship  or  with  the  tug  (/) .  And  the  tug  may  be  sued  in 
Admiralty  for  damages  which  the  tow  has  been  compelled  to 
pay  to  a  third  ship  for  a  collision  caused  by  the  fault  of  the 
tugCc?). 

Attempts  have  been  made  to  try  the  question  between  tug 
and  tow,  as  to  the  ultimate  liability  for  collision  with  a  third 
ship,  by  means  of  the  third-party  procedure  under  the  Judi- 
cature Act.  The  existing  rules  do  not  enable  a  third  party 
to  be  brought  in  for  such  a  purpose  {h) . 


(6)  See  The  United  Service 
(1883),  8  P.  D.  56;  9  P.  D.  3. 

(c)  The  United  Service,  ubi 
siipra. 

•    (dy  Harris  v.  Anderson  (1863), 
14  O.  B.  N.  S.  499. 

(e)  The  FaYewell,  8  Quebec 
T     U    87 

(/)  The  Nightwatch  (1860), 
Lush.  642;   The  Julia,  ibid.  224. 

(g)  The  Energy  (1871),  L.  E. 
3  A.  &  E,  48.  It  seems  that  the 
Admiralty   Court  has  jurisdiction 


in  a  claim  for  damage  caused  by 
negligent  towage,  whether  such 
damage  is  received  in  a  collision, 
or  not:  see  sy/pra,  p.  38,  note  («). 
The  Admiralty  jurisdiction  of  the 
United  States  Courts  includes  all 
claims  arising  out  of  towage  con- 
tracts: 2  Parsons  on  Ship.  (ed. 
1869),  176,  188;  The  Webb,  14 
Wall.   406. 

(A)  See  infra,  p.  280.  As  to  the 
practice  in  America,  see  The  Mud- 
son,  45  Fed.  Eep.  162. 
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Where  the  liability  is  reasonably  in  doubt,  tug  and  tow 
may  properly  be  made  co-defendants  (i). 

The  decisions  of  the  American  Courts  as  to  the  duties  and  Iiiability  of 
liabilities  of  a  tug  and  lifer  tow  are  very  numerous.  They  are  in^mericaT 
not  altogether  consistent  with  the  English  cases,  which  were 
for  some  time  dominated  by  the  doctrine — often  a  misleading 
one^that  the  tug  is  the  servant  of  the  tow.  The  different 
character  of  much  of  the  towage  service  in  American  waters, 
where  towage  of  hulks  and  large  barges  at  sea  on  tow  ropes 
of  great  length  (k)  is  common,  and  where  large  fleets  of 
barges  are  constantly  being  navigated  in  harbours  and  on 
inland  waters  in  charge  of  one  or  more  tugs,  probably  accounte 
for  the  somewhat  different  view  of  the  law  taken  by  the 
American  Courts. 

In  acconlauuo  with  the  principles  laid  down  in  Siurgis  v.  American 
Boyer,  in  some  cases  both  tug  and  tow  (Q,  in  others  the  tug 
alone  (in),  or  the  tow  alone  (n),  have  in  America  been  held 
liable  for  damage  done  to  other  ships  by  tug  or  tow.  Where 
both  the  tug  and  her  tow  have  been  sued  and  held  liable 
in  Admiralty,  the  decree  has  gone  against  each  of  them  for 
half  the  damages,  with  power  for  the  plaintiff  to  have  recourse 
against  either  of  them  for, the  balance,  in  case  of  failure  of 
the  other  to  pay  hev  full  moiety  of  the  damages  (o) .  The 
English  Court  has  refused  to  adopt  this  practice  (p). 

(»)  The  River  Lagan   (1886),  6  hill,  and  The  Chase,  4  Bened.  366; 

Asp.  M.  0.  281.    Cf.  The  Mystery,  Gushing   v.   The    Owners   of    The 

(1902)  P.  115.  John    Eraser,   21   How.    184;    The 

(k)'  The  Mount  Hope,  84  Fed.  Clarita   and  The   Clara,   23   Wall. 

Hep.  910;  and  The  John  H.  May,  1;   The  Galatea,  2  Otto,  439;  The 

52   Fed.  Rep.   882   (the  tow  lines  Imperial,   38  Feid.   Rep.   614.     In 

and  tows  were  two-thirds  of  a  mile  The  R.  B.  Forbes,  1  Sprague,  328, 

long).  and  The  Rescue,  2  Sprague,  16,  the 

(Z)  The  Coleman  and  The  Foster,  tug    was   held   liable   for   collision 

Brown  Adm.  456;  The  Maybey  and  between    a   tow,   lashed   alongside^ 

The    Cooper,   14   Wall.    204;     The  and  a  third  ship. 
Shubert   and  The  Minar,  46   Fed.  (o)    The   Virginia   Ehnnan   and 

Rep.   497;   The  Alex.   Foisom  and  The  Agnese,  7  Otto,  309;  The  City 

The    Mary    B.    Mitchell,  44  Fed.  of  Hartford  and  The  Unit,  7  Otto, 

Rep.   932   (tug  in  fault  for  speed,  323;   The  Atlas,  3  Otto,  302;   The 

tow  for  being  under  sail) ;  yAe  Ctiy  Juniata,   ibid.   337;     The  Sterling 

of  Alexandria,  31  Fed.  Rep.  427.  and   the  Equator,    16   Otto,   647; 

(m)  8mith\.  The  Creole  aJa.dTh0  The   Webb,  14  Wall.  406;   Munhs 

Sampson,  2  Wall.  O.  C.  Rep.  485;  v.   Jackson,  66  Fed.  Rep.  571. 
The   Ogemaw,  32  Fed.   Rep.   919.  (p)  The  Avon  a,nd  The  Thomas 

Cf.  The  William,  4  Quebec  L.  R.  Jolife,  (1891)  P.  7;  The  English- 

30g   •  man  and  The  Australia   (No.   1), 

(n)  The  Cambridge,  The  Under-  (1894)   P.   239. 
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The  vast  amount  of  trade  that  is  done  in  America  by- 
towage,  some  of  it  of  a  character  that  is^  almost  unknown  in 
this»eountry,  has^  created  a  class  of  oases  which  have  no 
parallel  in  our  books.  In  these  many  novel  points  of  law 
and  seamanship  have  been  decided.  For  example,  whether  a 
tow  of  two-thirds  of  a  mile  in  length  is  lawful  and  proper  {q), 
whether  it  is  necessary  that  there  should  be  some  means  of 
communication  between  tug  and  tow,  whether  fog-horns  or 
signals  must  be  sounded  on  all  or  any  of  the  craft  in  tow  (r), 
whether  the  tow  line  must  be  cast  off  in  certain  cases  to  enable 
other  craft  to  cross  the  line  of  the  tow,  are  amongst  the 
questions  which  are  frequently  discussed  in  American  Courts, 
but  seldom  in  the  Courts  of  this  country.  A  few  of  the  cases 
illustrating  points  that  may  arise  in  our  own  Courts,  and  the 
application  of  the  principles  laid  dawn  in  Sturgis  v.  Bayexr, 
are  given  below. 

A  barque  and  a  schooner  in  tow  of  two  tugs,  and  with 
their  officers  and  crews  on  board,  were  navigating  New 
York  harbour.  Those  on  board  the  ve^els  in  tow  took  no 
part  in  the  navigation  as  regards  directing  the  courses  of  their 
tugs,  and  both  were  taken  by  their  tugs  into  water  where 
under  the  local  rules  they  had  no  right  to  be,  and  where  they 
fouled  each  other.  It  was  held  that,  though  both  tugs  were 
in  fault,  neither  of  the  ships  in  tow  was  in  fault,  and  that 
neither  of  them  was  liable  in  damages  to  the  other  (s) .  There 
can  be  little  doubt  that,  in  this  country,  each  would  have  been 
liable  for  half  the  loss  of  the  other. 

Where  a  tug,  for  her  own  purposes,  and  without  the  con- 
sent of  the  other  ship,  took  hold  of  a  vessel  alongside  a  wharf 
,to  move  her,  it  was  held  that  the  tug  was  liable  for  any 
datnage  the  vessel  might  do,  whether  those  on  board  hor  might 
have  avoided  it  or  not  (t) . 

Where  one  member  of  the  tow  got  adrift  and  did  damage 
whilst  the  tug  was  "singling  out"  her  toW,  it  was  held  that 


(?)  The  E.  M.  Whitney,  86  Fed. 
Bep.  697;  The  Gladiator,  79  Fed. 
Kep.  445;  The  Mount  Ilope,  84 
Fed.  Kep.  910.  ' 

(r)  The  Maleigh,  44  Fed.  Eep. 
781;  The  E.  SI.  Whitney,  77  Fed. 
Rep.  1001;  86  Fed.  Eep.  697;  The 


Harold,  84  Fed.  Eep.  698;  The 
W.  E.  Gratwick,  81  Fed.  Eep. 
590. 

(s)  The  Doris  Eckhof,  50  Fed. 
■Rep.  134. 

(0  The  Ben  Eooley,  6  Fed.  Eep. 
318.       , 
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the  tug  was  liable  (m).  In  another  case  the  tug  was  held  American 
liable,  because  her  master  had  negligently  moored  to  a  wharf 
three  of  his  barges,  one  of  which  got  adrift  and  fouled  a  ship 
at  anchor  (x) .  In  another  (y)  case  the  tug  was  held  liable, 
because  she  had  more  craft  in  tow  than  she  could  manage. 
So  where  a  steamshipi,  in  order  to  extricate  herself  from 
danger  caused  by  a  heavy  raft  in  tow  of  two  tugs,  put  her 
engines  full  speed  ahead,  biroke  the  raft  up,  and  forced  her 
way  through  it,  it  was  held  that  she  was  not  liable  for 
the  damage  to  the  raft  which  the  tugs  were  unable  to 
control  (2). 

In  a  heavy  gale  blowing  across  their  courses,  the  tows  of 
two  tugs  sagged  to  leeward  and  damaged  each  other.  Both 
tugs  were  held  in  fault  for  not  keeiping  the  tows  clear  of  each 
other  (a) .  A  tug  with  a  long  tow  rounding  a  bend  in  a 
river,  where  there  was  a  cross  set  of  tide,  was  held  in  fault, 
as  against  a  third  ship,  for  allowing  her  tow  to  sag  across 
the  river  so  as  to  occupy  half  the  starboard  side  of  the  fair- 
way (&). 

Where  the  pilot  of  a  barque  in  tow,  who  was  specially 
employed  to  take  her  through  a  narrow  and  dangerous 
passage,  being  in  charge  of  both  tug  and  tow,  proposed  to  go 
on  one  side  of  a  rock,  but  the  tug,  seeing  other  craft  in  the 
way,  without  orders  from  the  pilot,  and  in  spite  of  his 
remonstrances,  altered  her  course  in  order  to  go  on  the 
other  side  of  the  rock,  upon  which  the  barque  took  the 
ground,  it  was  held  that  the  tug  was  liable  for  the 
damage  (c).  ' 

If  the  tow-line  parts,  by  reason  of  the  tug  suddenly  going 
ahead  and  putting  an  unnecessary  strain  upon  it,  and  damage 
is  done  to  a  third  ship,  the  tug  is  liable  (d);  but  if  it  carries 
away  because  it  is  improperly  made  fast  on  board  the  tow, 
the  tow  is  liable  (e). 

(«)   The    Blanche    L.,  68   Fed.  (a)  The  Robert  Burnett,  46  Fed. 

Kep.  939;  The  R.  C.  Veit,  56  Fed.  Rep.  415. 

Rep.  122,  where  the  tow  got  adrift  (6)  The  Alicia  A.  Washburn,,  19 

by  her  own  fault.  Fed.  Rep.  788. 

(a;)  The  P.  I.  Nevius,  The  Wide-  (c)  The  Strathdy,  27  Fed.  Rep. 

moalte,  67  Fed.  Rep.   158.  562. 

(y)    The     Richrhond,     The     E.  (d)  The  Toung  America,  26  Fed.                 ^        ;' 

Beipershausen,  63  Fed.  Rep.  1020.  Rep.  174. 

(z)  The  Athabasca,  45  Fed.  Rep.  (e)  The  Natchez,  73  Fed.  Rep. 

661.  267. 


214  TUG  AND  TOW. 

American  ^  ^^^„^  being  unable  to  come  to  terms  with  her   tow,  a 

schooner,  as  to  the  charge  for  towing,  cast  off  the  tpw-hne, 
so  that  the  schooner  went  against  a  dock  and  was  damaged. 
The  tug  was  held  liable  (/) .  So  where  a  tug  salvor  started 
to  tow  off  a  lee  shore  without  getting  the  ship's  anchor,  and 
set  another  ship  adrift  by  fouling  her  anchor  with  the  anchor 
of  the  first  ship,  the  tug  was  held  liable  for  the  consequent 
loss  of  the  second  ship  (g) . 

A  tug  took  her  tow  so  close  to  a  ship  at  anchor  tliat,  on 
suddenly  changing  her  course,  the  tow-line  parted,  and  the 
tow  fouled  the  ship  at  anchor.    The  tug  was  held  liable  (A).- 

A  tug  was  held  in  fault  for  a  collision  between  her  tow  and 
a  third  ship,  caused  by  a  squall  which  might  have  been  fore- 
seen, and  guarded  against  by  anchoring  (i). 

A.  long  and  heary  tow  of  barges  in  a  winding  river,  with 
a  strong  tide,  requires  two  or  more  tugs  to  control  it;  one  of 
these  is,'  in  America,  styled  the  principal  or  governing  tug 
and  the  other  the  "helper."  A  principal  tug,  lying  at 
anchor,  with  her  tow  astern,  has  been  held  liable  for  not 
causing  her  "helper"  to  sound  a  fog-horn,  in  accordance 
with  local  rules,  as  she  lay  alongside  the  two  (k) . 

A  tug  and  the  third  ship  were  both  in  fault  for  a  collision 
between  the  tow  and  third  ship.  The  tow  sued  the  tug,  and 
a  decree  passed  for  the  whole  of  the  loss  against  the  tug  (the 
third  ship  not  being  sued  (Z)). 

Whore  a  collision  may  be  avoided  by  casting  off  the  tow 
line,  it  is  the  duty  of  the  tug  (or  tow)  tp  do  so  (m). 
Tug  and  tow  Two  tugs  were  moving  an  ocean  steamshipl  in  New  York 
°  *  ®'  harbour.  The  officers  and  crew  were  on  board  the  liner,  but 
were  acting  under  the  orders  of  the  master  of  one  of  the  tugs, 
who  was  in  charge;  of  the  operation.  It  was  held  that  the 
tow  and  both  the  tugs  were  liable  for  a  collision  between  the 
tow  and  a  third  ship.  The  owner  of  the  two  tugs  had  under- 
taken, as  "  independent  contractor,"  to  move  the  steamship, 

(/)   The  A.   M.   Ball,  43   Fed.  Qe)  The  Baleigh  and  The  Nia- 

Kctj:  170.  gara,  U  Fed.  Eep.  781.     Of.  Tha 

(ff")  The  Addie  B.,  43  Fed.  Eep.  James  Benoind,  44  Fed.  Rep.  693, 

163.  where  the  tug  and  tow  were  under 

(A)    City    of     Philadelphia     v.  way. 

Gavagmn,  62  Fed.  Eep.  617.  Q)  The  Troy,  28  Fed.  Eep.  861. 

(t)  The  Young  America,  25  Fed.  (»t)  The  F.  W.  Wheder,  78  Fisd. 

Eep.  207.  Kep.  824. 
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and  the  tug-master  was  in. charge  of  the  whole  manoeuvre.  American 
Nevertheless,  the  tug-owners  and  the  owners  of  the  steamship 
were  held  liable  as  joint  tort-feajsors.  Both  ships  being 
damaged,  the  tow  and  the  two  tugs  were  held  liable  in  equal 
shares  for  the  damage  to  the.  third  ship,  and  the  damage  to 
the  tow  was  divided  between  herself  and  the  two  tugs  (w) . 

So  where  the  pilot  of  a  barque  in  tow  was  in  charge  of  the 
navigation  of  tow  and  tug,  and  a  collision  occurred  between 
the  barque  and  a  third  ship,  both  tug  and  tow  were  held 
liable  (o) . 

Where  a  tug  was  partly  in  fault  for  damage  to  the  tow  by 
collision  with  a  pier,  the  rule  of  division  of  loss  was  applied 
as  between  tug  and  tow,  the  damage  having  been  caused  by 
the  fault  of  both  (p) .  And  so  where  a  schooner  lashed  along- 
side her  tug  was  damaged  by  collision  with  a  third  ship,  both 
she  and  her  tug  were  held  in  fault  for  navigating  in  water 
forbidden  by  local  rules  (q). 

A  barge  made  fast  to  a  tow,  unknown   to  the  tug;    she  Tow  alone 
broke  adrift  and  did  damage.    It  was  held  that  the  tug  was  ii*"''^'.^ 
not  liable  (r) .     So  also  where  a  lighter  was  fast  to  a  ship  in 
tow,  which  gave  the  order  to  the  tug  to  go  ahead  before  the 
lighter  had  cast  off;  the  lighter  being  damaged,  it  was  held 
that  the  tug  was  not  liable  (s) . 

Where  a  tug  was  so  small  that  she  was  controlled  by  the 
helm  of  her  tow,  which  by  her  weight  took  charge  of  her 
when  the  course  was  altered,  it  was  held  that  the  tow  was 
alone  liable  (f). 

A  tug  brought  a  ship  alongside  a  schooner  at  a  wharf. 
Tlie  ship  in  tow  negligently  put  out  her  fender  so  that  it 
broke  the  schooner's  rail.  The  ship  was  held  alone  in 
iavltiti). 

A  schooner  in  tow,  with  her  mainsail  set,  was  struck  by  a, 

(■»■)  The  Express,  52  Fed.  Eep.  Co.  v.  Cornell  Steamboat  Co.,  32 

890  Fed.  Bep.  798. 

(o)  The  Maggie  B.  Hart,  38  Fed.  (s)    The  Jack  Jewett,  23   Fed. 

Eep.  765.  Rep-  927.                     ^          ,      ^ 

Cm)   The  Jontv  Jenks,  54  Fed.  (<)  Biscell  v.  The  Alexander,  3 

Bep    1021.  Fed.  Bep.  671. 

Ca)  The  Maryland,  19  Fed.  Bep-  («)  Wihey  v.  The  Celestial  Mm- 

^51.  pire,  2  Fed.  Eep.  651. 

(r)  Anglo-Australian    St.    Nov. 
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gust  of  wind,  sheered  out  of  the  wake  of  the  tug,  and  struck 
a  bridge.     She  was  held  alone  in  fault  (a;). 

A  large  steamship  was  being  hauled,  out  of  her  dock  in 
New  York  harbour,  stern  foremost,  hj  a  tug.  She  put  hei^ 
engines  astern,  and,  gathering  too  much  way,  struck  and 
damaged  the  dock.  It  was  held  that  the  tug  was  not 
liable  (y). 

A  large  steamship  was  approaching  her  pier  under  her  own 
steam,  in  charge  of  a  pilot,  and  assisted  by  tugs  ahead  and 
astern.  She  struck  and  sent  adrift  a  float  moored  near  the 
pier.  Held  that  the  steamship,  and  not  the  tug,  was 
liable  (z) . 

The  Supreme  Court  (a)  has  held  that  the  tow  is  identified 
with  her  tug  to  the  extent  "  that  she  cannot  escape  the  con- 
sequences, if  the  collision  was  caused  wholly  or  in  part  by  the 
fault  of  that  (her  own)  tug." 

It  has  been  held  that  a  tug  with  a  fleet  of  barges  or  canal 
boats  in  tow,  though  she  is  not,  like  a  common  carrier, 
liable  as  insurer  of  the  cargo  on  board  her  tow  (fe),  is 
generally  liable  for  damage  to  the  craft  in  tow  or  the  cargo; 
on  board  them,  a,nd  also  for  damage  to  third  ships  by  the 
tow  (c). 

In  America  it  has  been  held,  in  the  case  of  a  tug  with  a 
number  of  barges  and  river  craft  in  tow,  that  it  is  the  duty  of 
the  tug  to  arrange  and  make  up  her  tow;  to  see  that  the  tow- 
lines  are  sufiicient  and  properly  made  fast;  and  generally  to 
superintend  and  navigate  the  tow,  so  that  other  ships  are  not 
injured  by  it,  and  so  that  the  barges  do  not  injure  each 
other  (d) . 

.  Tug-owners  are  held  liable  for  getting  their  tows  ashore  (e) ;, 

(a;)  Stretch  v.  Tuff  Margaret,  2  Wall.  665.     As  to  the  duty  of  the 

Fed.  Eep.  255.    And' see  next  pa^e  tug  with  regard  to  the  making  up 

as  to  the  duty  of  the  tow  to  follow  and    navigation    of    the    tow,    see 

in  the  tug's  wake.  infra. 

(j/)  The  John  A.  Carnie,  49  Fed.  (<?)  The  Quickstep,  9  Wall.  665; 

Rep.  682.  The    Stranger,    Brown,  Ad.   281; 

(«)    Oar  Float,  No.   4,  89   Fed.  The    Cayuga,   16   Wall.    177;    The- 

Eep.  877.  Francis  King,  7   Bened.   11;    The 

(o)  The  L.  P.  Dayton,  13  Dav.  Syracuse,  12  Wall.  167. 
337.                                                '  (e)  The  Arturo,  6  Fed.  Eep.  308 

(6)   The  Stranger,  Brown,  Ad.  (two  tugs  towing  one  ship);   The 

281;   The  Margaret,  4  Otto,  494.  J.    W.  Paoson,  24  Fed.  Rep.  302; 

(c)  See  1  Parsons  on  Shipping,  The  E.  E.  Simpson,  60  Fed.  Eep.- 

ed.    1869,  536;    The    Quichstep,   9  452;   The  S.   W.   Morris,  59  Fed. 
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for  attempting  to  cross  a  dangerous  bar  in  heavy  weather,  so  American 
that  the  ship  in  tow  capsizes  and  is  lost  (/) ;  for  continuing  "''^^' 
to  tow  an  ice-barge  full  of  water,  so  that  she  broke  in  half 
and  damaged  another  of  the  barges  in  tow  {g) .  If  the  crew 
of  a  ship  in  tow  abandon  her  for  their  own  safety,  it  has  been 
held  in  America  that  the  towage  contract  is  at  an  end  Qi) ; 
but  if,  through  stress  of  weather  or  otherwise,  the  tow  gets 
ashore,  it  is  the  duty  of  the  tug  to  stand  by  and  to  do  her  best 
to  extricate  her  {i) .  If  a  collision  or  other  damage  is  caused 
by  the  tug  suddenly  going  ahead  and  putting  an  unnecessary 
strain  upon  the  other  craft  (jfc),  or  upon  the  tow-line,  so  that 
it  parts,  the  tug  is  liable  (J) . 

A  craft  known  by  her  owner  and  by  the  tug-owner  to  be 
unseaworthy  was  taken  in  tow  and  sank.  It  was  held  that 
both  were  liable  and  the  loss  was  divided  (m) .  So,  where  both 
tug  and  tow  attempted  to  force  their  way  through  ice  which 
damaged  the  tow  (w),  and  where  a  craft  in  tow  struck  a  pier 
partly  by  the  tug's  fault,  and  partly  by  her  own  fault  in 
having  no  man  at  the  helm  (o),  the  loss  was  held  to  have 
been  caused  by  the  fault  of  both. 

In  America,  the  rule  of  division  of  loss  is  applied  in  cases  Dmsion  of 
of  collision  between  a  tug  or  tow  and  a  third  ship,  in  a  manner  °°'* 
for  which  there  is  no  precedent  in  this  country.  Thus  we 
have  seen  that  where  tug  and  tow  are  both  in  fault,  the 
decree,  in  America,  goes  in  the  first  instance  against  each  for 
half  the  damage  to  the  third  ship.  So  where  the  tug  was  in 
fault  for  a  collision  between  tow  and  third  ship,  and  the  third 
ship  was  also  in  fault,  the  tug  was  held  liable  for  half  the 
damages  (jp) .    But  tug  and  tow  are  jointly  and  [severally  liable 

Eep.  616;  The  S.  S.  WUhelm,  ibid.  Fed.  Kep.  4V8. 

169;    aliter,  ii  the  danger  is  un-  (A)   The    iMcJcenback,  15    Eed. 

known:    The  Pierrepontj  42  Fed.  Eep.  924. 

Eep.  687.  (0  The  Alpha,  27  Fed.  Eep.  759. 

(/)  Humboldt  Lumber,  $c.  Asso-  (m)  The  William  Kraft,  33  Fed. 

elation,  60    Fed.  Eep.  428.      Cf.  Eep.  847. 

The    Bordentcnon,    40    Fed.    Eep.  (»)  The  E.  A.  Packer,  42  Fed. 

682;  The  Young  America,  25  Fed.  Eep.  92. 

Eep.  207.  (o)    The  Jonty  Jenhs,  54  Fed. 

(g-)   Scott  V.   Cornell  Steamboat  Eep.    1021.     Of.   Conolly  v.   Moss, 

Co.,  59  Fed.  Eep.  638.  11   Fed.   Eep.   342;    The   William 

(K)  The  W.  J.  Keyser,  56  Fed.  Murtaugh,  3  Fed.  Eep.  404;  The 

Eep.  731.  William     Coal,  9    Fed!'.   Eep.     672 

(»■)  The  Young  America,  26  Fed.  (oases  of  loss  divided). 

Jlep.    174;   The  Pres.   Sriarly,  24  (jo)  The   James    Gray   and    The 
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fpr  the  damage  to  the  th^rd  ship,  and  the  latter  may  sue 
either  or  both  {q).  It  is  held  that,  as  between  the  two  wrong- 
doing ships,  the  right  of  apportioning  the  damages  is  a  sub- 
stantial right,  and,  if  one  only  is  used,  she  has  a  right  to  have 
the  other  brought  in  as  a  co-defendant;  and  that,  in  order  to 
avoid  multiplicity  of  suits,  all  the  wrong-doers  should  be  sued 
in  the  first  instance  (?■) . 

In  this  country,  where  all  three  ships,  tug,  tow,  and  third 
ship,  were  in  fault  for  a  collision  between  tug  and  third  ship, 
judgment  went  against  tu_g  and  tow,  jointly  and  severally, 
for  half  the  loss  (s) .  So  in  America,  where  tug  and  tow  are 
both  in  fault  for  damage  to  tKe  tpw  by  breach  of  the  towage 
contract,  whether  by  collision  {t)  or  not  (m),  the  rule  of 
division  of  loss  is  applied- 
Tow  in  col-  A  tug  in  a  gale  being  over-run  by  her  tow,  cast  her  off. 

being  cast  off   The  tow  afterwards  came  into  collision  with  a  lightship,  for 
i>y  tngr-  which,  in  an  action  by  the  owners  of  the  latter,  she  was  held 

in  fault.  She  subsequently  sued  the  tug,  alleging-  that  the 
collision  was  caused  by  the  effect  of  the  tow  ropes,  after  being 
cast  off,  upon  her  steering.  It  was  held  by  a  Canadian  Vice- 
Admiralty  Court  that  the  tug  was  justified  in  casting  off  her 
tow  under  the  circumstances;  it  being  also  found  as  a  {act 
that  the  tow  was  guilty  of  negligence,  and  that  her  steering- 
was  not  affected  by  the  tow-rope  (ar) . 

John  Frdser,  21  How.  184.    In  The      these  points,  see  supra,  p.  211. 

I>.  B.  3  A.  &  E.  48,  this  (a)    The  MngUshmaii    and    The 


point  was  not  considered.  Australia,  (1894)  P.  239 ;  The  Avon 

(?)  The  Charles  Allen,  11  Fed.  and  The  Thomas  Jolife,  (1891)  P. 

Eep.  317;  The  Atlas,  3  Otto,  302;  7. 

The  Franconia,  16  Fed.  Rep.  149;-  (<)    The  Joniy  Jenks,  54   Fed. 

The  Annie  Williams,  20  Fed.  Eep,  Rep.   1021;  The  Express,  62  Fed. 

866;   although  the  fault  of  one  is  Rep.  890. 

gross,  and  of  the  other  slight:  The  («)  The  William  Kraft,  33  Fe^. 

Franconia,  supra.  Rep.  847. 

(r)   The  Hudson,  IS  Fed.  Rep.  (k)  The  Zofal  v.  The  Challenger,. 

162.    For  other  American  cases  on  14  Quebee  Xi.  R.  135. 
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CHAPTEE  IX. 

FOREIGN  SHIPS— FOREIGN  LAW — FOREIGN  JUDGMENTS. 

In  coUision  cases  where,  one  or  both  the  ships  are  foreign, 'Law  ap- 
questions  frequently  arise  as  to  the  law  applicable  to  the  case,  fo^igif  ships 
and  particularly  as  to  the  application  of  British  statutes  to  cbmsionin 
foreign  ships.     The  general  rule  is  that  municipal  laws  are  waters, 
binding  upon  the  subjects  of  the  state  by  which  they  are 
enacted  everywhere,  but  upon  foreigners  only  when  they  are 
within  its  jurisdiction  (a).     The  principle  which  governs 
questions  of  jurisdiction,  and  remedies,  has  been  thus  stated: 
"  In  regard  to  the  merits  and  rights  involved  in  actions,  the 
law  of  the  place  where  they  originated  is  to  govern  .   .   .  but 
the  forms  of  remedies  and  the  order  of  judicial  proceedings 
are  to  be  according  to  the  law  of  the  place  where  the  action  is 
instituted,  without  any  regard  to  the  domicil  of  the  parties, 
the  origin  of  the  right,  or  the  country  of  the  act "  (&). 

Before  the  passing  of  the  Merchant  Shipping  Amendment 
Act,  1862  (25  &  26  Vict.  c.  63),  foreign  laws,  and  the  general 
maritime  law,  touching  tlie  steps  to  be  taken  to  avoid,  colli'- 
sion,  and  the  extent  of  the  shipowner's  liability,  differed 
from  the  law  of  this  country,  and  questions  of  difficulty 
arose  in  the  case  of  collisions  where  one  or  both  ships  were 
foreign  as  to  the  law  applicable  to  the  case.  By  the  Act 
above  mentioned  it  is  provided,  with  reference  to  the  rule  of 
the  road  and  the  extent  of  shipowner's  HabHity,  that  in  the 
Courts  of  this  country  foreign  ships  shall  be  judged  by  the 
British  law.  There  are,  however,  several  points  upon  which 
the  decisions  above  referred   to  (c)  are  material,  and  as  to 

(a)  As  to  the  limits  of.  British  Son  v.  Zippman,  5  CI.  &  Fin.  1. 
iurisdiotioii,  see  The  Saxonia  and  So  a  foreigner  in  France  suing  for 
'The  Eclipse  (18fii2),  Lush.  410;  a  collision  is  subject  to  the  dis- 
The  Annapolis  and  The  Johanna  abilities  {fin  de  non  recevoir)  of 
StoU  (1860),  Lush.  295;  Megina  the  Code  de  Commerce,  Arts.  435, 
V.  Ke^n.'The  Franconia  0.iVI),_  2  436;  Abordage  Nautique,  Gaumont, 
Ex.   D.   63;    of   Admiralty   jurU-  §§  82,  83. 

diction,  infra,  p.  220.  (c)  See  infra,  p.  228,  as  to  these 

(b)  Story's  Conflict  of  Laws,  Ch.       cases. 
14,  §  558,  7th  ed.  p.  702.    And  see 
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Jurisdiction 
of  Admiralty 
Courts  where 
both  the  ships 
are  foreign. 


Limits  of 

Admiralty 

jurisdiction. 


which  there  is  some  doubt  whether  British  or  foreign  law  is 
to  prevail.  As  stated  above,  the  general  rule — where  the 
matter  is  not  expressly  provided  for  by  statute — is,  that  as  to 
rights  and  merits  the  law  of  the  place  of  collision  (lex  loci), 
and  as  to  remedies  and  procedure  the  law  of  the  tribunal  (lex 
fori),  is  to  prevail.  The  form  in  which  the  question  may 
arise  at  the  present  day  is  indicated  below. 

Actions  for  collision  are  said  to  be  communis  juris,  and  the 
Admiralty  Court  never  refused  to  entertain  an  action  merely 
because  both  ships  were  foreign  (d),  or  their  owners  not 
British  subjects  (e),  or  because  the  coUision  occurred  in 
foreign  waters  (/). 

The  original  jurisdiction  of  the  Admiralty  probably 
extended  over  all  waters  where  the  tide  ebbs  and  flows  and 
where  great  ships  are  accustomed  to  go  (ff) ;  but  after  the 
enactment  of  13  Rio.  2,  st.  1,  c.  5,  and  15  Eic.  2,  c.  3,  andi 
until  the  modern  statutes  enlarging  the  jurisdiction  of  the 
Admiralty  Court  (h),  the  Court  was  liable  to  be  restrained 
by  prohibition  from  exercising  its  jurisdiction  if  the  colli- 
sion occurred  in  the  body  of  a  county  (*).  Where  not  pro- 
hibited the  Admiralty  Court  appears  to  have  exercised  the 


(d)  The  Johann  Vriedrioh 
(1828),  1  W.  Rob.  35;  The 
CharUeh  (J873),  L.  R.  4  A.  &  E. 
120.  And  see  The  JEvangelistria 
(1877),  25  W.  R.  255  (ownership 
of  a  foreign  vessel) ;  In  re  Smith 
(1876),  1  P.  D.  300;  The  Griefs- 
maid  (1859),  Swab.  430;  TheVivar 
(1877),  2  P.  D.  29.  And  per 
Story,  J.,  The  Invincible,  2  GaU. 
29;  The  Anna  Johnson,  2  Stuart's 
V.  Ad.  Rep.  (Canada)  43. 

(e)  In  The  Courier  (1862),  Lush. 
541,  neitller  of  the  ships  was  owned 
by  British  subjects,  and  the  colli- 
sion was  in  foreign  waters. 

(/)  In  The  Diana  (1862),  Lush. 
539,  decided  since  24  Vict.  c.  10, 
iihe  ships  were  owned  by  British 
subjects,  and  the  collision  was  in 
foreign  inland  waters. 

(jg)  See  per  Blackburn,  J.,  Reg. 
V.  Anderson  (1868),  L.  R.  1  C.  C. 
R.  161;  Meg.  v.  Carr  (1883),  10 
Q.  B.  D.  76. 

(h)  Admiralty  Court  Act,  1840 
(3  &  4  Vict.  c.  65);  Admiralty 
Court  Act,  1861  (24  &  25  Vict, 
c.    10).      And    see   pp.    286    seq., 


infra. 

(»■)  Martin  v.  Green,  The  Dol- 
phin and  The  Barbados  Merchant 
(1664),  1  Keb.  730;  prohibition  to 
the  Delegates,  Ad.  Ot.  Reo.  Mia- 
cell.  Bdles,,  Ser.  IV.  bdle.  17; 
Violet  V.  Blague  (1619),  Cro.  Jao. 
514;  Violet  c.  Blake,  Ad.  Ct. 
Rec.  Libels,  .File  78,  No.  18; 
Pile  79_,  No.  100,  was  a  suit 
for  detinue  of  a  ship  in  the 
Thames.  The  case  referred  to  in 
the  report  in  Ore.  Jao.  514,  as  of 
a  collision  at  Blaokwall,  was  pro- 
bably either  Kail  c.  CooTi,  Ad.  Ct. 
Libels,  Pile  78,  No.  72,  or  Goodyne 
c.  Tompkins,  ibid.  Miscell.  Bundle, 
250.  lii  Felthasen  v.  Ormsley 
(1789),  3  T.  E.  315,  where  the 
collision  was  in  the  Thames,  Lord 
Kenyon  granted  a-  prohibition, 
although  the  owner  of  the'  ship 
sued  was  unknown  and  there  was 
no  remedy  at  common  law,  refus- 
ing to  follow  Wharton  v.  Pits,  1 
SaUc.  548.  So,  in  Dorrington's 
Case,  Moore,  916;  The  Charming 
Natioif  and  The  Daw  kins  (177l), 
Inst.   Pap.   54;    The  Smyrna   and 
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jurisdiction  even  where  the  collision  was  in  the  body  of  a 
county,  at  least  where  the  ship  sued  was  foreign,  and  the 
plaintiff  would  otherwise  be  without  a  remedy  (fc) .  At  the 
present  day  there  is  no  doubt  that  the  Admiralty  Divisioii 
has  jurisdiction,  and  will  exercise  it,  whether  the  collision 
occurs  within  the  ebb  and  flow  of  the  tide  or  not,  and  whether 
in  British  or  foreign  waters  or  on  the  high  eeas(Z).  The 
liability  of  a  foreign  ship  that  ihas  injured  property  of  a 
British  subject  in  any  part  of  the  world  to  be  detained  until 
satisfaction  is  made  to  the  sufferer  is  referred  to  below. 

It  has  been  held  (to)  that  a  County  Coiurt  has  Admiralty 
jurisdiction  in  respect  of  damages  by  a  collision  which 
occurred  in  a  dock  connected  with  a  tidal  river  (the  Thames.) 
by  a  lock.  And  it  seems  that  the  Admiralty  Division  of  the 
High  Court  also  has  jurisdiction  in  such  a  case(%).  Dr. 
Lushington  exercised  the  jurisdiction  in  the  case  of  a  collisian  • 
in  foreign  inland  waters — the  Great  North  of  Holland 
Canal  (o) . 

The  common  law  Courts  have  jurisdiction,  whether  the  Jurisdiction 

ships  are  British  or  foreign,  and  whether  the  collision  occurs  j^^  ^j^g^  ^^^ 

in  foreign  waters,  or  elsewhere.     "The  right  of  all  persons,  collision  is 

1      1         -TV   •   ■  1         1  •  T  •        1       Vi      T  I     abroad, 

whether  British  subjects  or  aliens,  to  sue  in  the  iLnglish 

Courts  for  damages  in  respect  of  torts  committed  in  foreign 

countries,  has  long  since  been  established ;  and,  as  is  observed 

in  the  note  to  Mostyn  v.  Fabrigas  (p),  there  seems  to  be  no 

The    Vromo    Maria    (1801),    Inst.  (I)  The  Diana  (1862),  Lush.  539 

Pap.    92;    Twyneham   v.    Sarman  (collision  in  the   Great  North   of 

(1774),  Marsden,  Ad.  Cas.  130,  all  Holland     Canal);      The      Courier 

collisions   in   the   Thames,   and   in  (1862),  Lush.   541;   The  Mali  Ivo 

Shoill  V.  Wiggett  (1664),  collision  (1868),  L.  K.  2  A.  &  E.  356 ;  as 

in  Weymouth  harbour,  the  Admi-  to  colonial  waters,  see  The  Peer- 

ralty  was  prohibited;  and  later  in  less  (1860),  Lush.  30;  as  to  county 

The  Public  Opinion  (1832),  2  Hag.  court  jurisdiction  in  case  of  a  coUi- 
398;     The    Eliza    Jane    (1837),   3     ■  sion  in  a  London  dock,  see  Reg. 

335;   The  Lprd  of  the  Isles,,  v.  Judge  of  City  of  London  Court 


cited     in     The     Public      Opinion  (1882),  8  Q.   B.   D.   609. 
(1832),  2  Hag.   398,  402.            ,  (m)   P^g.   v.   Judge  of  City  of 

(Je)    Fairless    y.     Thprsen,    The  London  Co«ri  (1882),  8  Q.  B.  B. 

Good  Intent  and  The  Prince  Chris-  602. 

tian    (1774),   Marsden's    Ad.    Cas.  («)  Under  the  Admiralty  Court 

130.    As  to  Admiralty  jurisdiotion  Act,   1861   (24  &  25  Vict.   c.   10), 

generally,   see   De  Lovio   v.    Boit,  a.  "J. 

2  GaU.  398;  The  Volant  (1842),  1  (o)    The    Diana    (1862),    Lush. 

Not.    of    Cas.    503,  509.      As    to  539. 

Canadian    inland    waters,    see    40  ^    (p)  (1774),  1  Smith's  L.  C.  11th 

Vict.  c.  21  (Canada);  The  Picton,  ed.  591. 
4  Duval's  (Canada)  Rep.  648. 
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liiability  of 
•owners 
resident 
abroad. 


Detention  of 
foreign  ship 
that  has 
injured  pro- 
perty of  a 
British 
flubjeot. 


Action  in  this 
■country  for 
damage  to 
pier  abroad. 


reason  why  aliens  eliould  not  eue  in  England  for  personal 
injuries  done  to  them  by  other  aliems  abroad,  when  such 
injuries  are  actionable  hoih.  by  the  law  of  England,  and  aleo 
by  that  of  the  country  where  they  are  committed:  and  the 
impression  which  had  prevailed  to  the  contrary  seems 
erroneous"  (g). 

Neither  in  the  Admiralty,  nor  in  the  King's  Bench 
Division,  can  a  personal  action  for  damages  in  respect  of  a 
collision  occurring  below  low-water  mark  of  the  coasts  of  the 
United  Kingdom  be  brought  against  a  person  not  domiciled 
or  ordinarily  r^ident  within  the  jurisdiction,  unless  the  writ 
of  summons  can  be  served  within  the  jurisdiction  (r). 

A  foreign  ship  that  has  injured  a  British  ship  or  property 
of  a  British  subject  in  any  part  of  the  world  may  be  detained' 
if  found  within  three  miles  of  the  coasts  of  the  United  King- 
dom so  ■as  to  compel  her  owners  to  abide  the  event  of  any 
action  in  the  courts  of  this  country  for  damage  caused  by 
her  (s).  And  it  seems  that  in  such  a  case  she  is  liable  in  an 
action  in  rem  (t) .  But  the  ship  cannot  under  this  Act  be 
detained  in  respect  of  personal  injury  (m);  and  it  has  been 
doubted  whether  she  could  be  seized  whilst  passing  the  coaste 
of  this  country  on  a  foreign  voyage  {x) . 

The  precise  question  whether  an  action  can  be  maintained 
in  any  Court  in  this  country  for  a  wrongful  act  to  a  pier  or 
breakwater  forming  part  of  the  soil  of  a  foreign  country  lias 
not  been  decided.  It  arose  in  The  M.  Moxham(y),  hnt  by 
consent  of  the  parties,  no  objection 'to  the  jurisdiction  was 
taken.  James  and  MeUish,  L.'  J  J.,  expressed  doubts  as  to 
the  jurisdiction  (y),  and  more  recent  decisions  have  not  been 


((?)  Per  Selwyn,  L.  J.,  The  Sal- 
ley  (1868),  L.  E.  2  P.  O.  193,  202, 
203.  And  see  per  Brett,  M.  R., 
Chartered  Mercantile  Barik  of 
India  v.  Netherlands  India  St.  N. 
Co.  (1883),  10  Q.  B.  D.  637;  aoid 
per  iiord  Hersehell,  British  8.  A. 
Co.  V.  Cnia.  de  Mozambique, 
(1893)  App.  Cas.  617  seg. 

(r)  See  below,  p.  266. 

(s)  Merchant  Shipping  Act,  1894 
(51  &  58  Vict.  c.  60),  s.  688. 
I'he  Christiana  (1830),  2  Hag.  183, 
is  a  decision  under  the  similar  Act, 
1  &  2  Geo.  4,  c.  75.  In  America 
any  property  of  the  owners  of  the 


ship  sued  which  is  found  within 
the  jurisdiction  may  be  seized:  2 
Parsons  on  Ship.   (ed.  1869),  390. 

(«)  The  Bilbao  (1860),  Lush. 
149. 

(«)  JB arris  v.  Owners  of  the 
Wranconia  (1876),  2  C.  P.  D.  173. 

(a;)  See  per  Cockbum,  C.  J., 
Seg.  V.  Keyn  (1877),  2  Ex.  D.  63, 
218 

(y)  (1876),  1  P.  D.  107.  For  a 
full  statement  of  the  law  as  to  the 
competeaice  of  English  Courts,  see 
the  judgment  of  Lord  Hersehell, 
C,  in  British  8.  A.  Co.  v.  Cnia.  de 
Moi;ambique,  (1893)  App.  Oas.  602. 
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sudx  as  to  encourage  resouroe  to  the  Admiralty  Court  for  the 

trial  of  actions  purely  local  in  their  nature. 

Before  the  enactment  of  the  existiug  International  Regu-  Law  of  negli- 

lations  for  Preventing  Collisions  at  Sea,  the   question    of  S®??,®.^?°* 

T  -11  PIT-  liability  for 

negligence  m  all  casee  of  colmion  was  tried  by  the  general  negligence 

maritime  law:  ia  other  words,  by  those  rules  of  seamansliip,  I^^^^^^Hps. 

which,   it  was  assumed,   were   common    to   seamen  of   all 

nations  (2)'.      Thus  the  rule  that  a  vessel  on  the  port  tack 

should  bear  up  for  another  on  the  starboard  tack  was  applied 

to  all  ships  whether  British  or  foreign.    And  at  the  present 

day,  80  far  as  the  Regulations  do  not  extend,  or  where  tlaey 

are  not  applicabiLe,  the  test  of  negligence  is  the  same;  namely, 

the  general  practice  of  seamen,  or,  as  it  is  sometimes  called, 

the  general  maritime  law. 

The  law  applicable  in  this  country  to  cases  of  collision  on  Liability  for 

the  high  seafi,  where  one  or  both  ships  are  foreign,  is  the  mMitime°law' 

maritime  law  as  administereid  in  England,  and  not  the  law 

of  the  flags  («).    By  that  law  the  shipowner  is  liable  for  the 

negligence  of  the  master  and  crew  of  his  sliip  (&) .   And  it 

appears  that  the  liability  is  the  same  whether  the  action  is 

in  a  court  having  Admiralty  jurisdiction  or  not  (c).   In  the 

«ourts  of  this  country,   the  rights   and  duties  of  persons 

navigating  vessels,  whether  in  British  territorial  waters  or 

on  the  high  seas,  are  the  same.  '  It  is  their  duty  so  to  exercise 

their  right  as  to  do  no  damage  to  the  property  of  others  (d) . 

Thus   an   English  telegraph   company  sued   and  recovered 

(z)    See   The   Dumfries    (1857),  practice  of    the  Admiralty  Court, 

Swab.  63,  125.  the   owners  intervening-    for  their 

(o)       The      Johann      Friedrich  '    interest  in  an  action  in  rem  were 

(1839),  1  W.  Bob.  35;  The  Dundee  condemned  in  damages,  was,  that 

(1.823)'  1  Hag.  Ad.  120;  The  Leon  the  collision  having  been  caused  by 

(1881)1  6   P.   D.   148;    The  Milan  the    fault    or    negligence    of    the 

(1860),   Lush.    388;    Foote's   Priv.  master  and  crew  of  the  ship  sued, 

Internat.  Law,  pp.  308 — i03.    And  her  owners,  therefore,  were  liable, 

see  per  Lindley,  L.  J.,  Chartered  There  is  rio  reference  in  the  sen- 

Mercantile     Bank     of     India     v.  tence  to  the  liability  of  the  owners 

Netherlands   India  Steam  Naviga-  or  of  the  ship  being  founded  upon 

tion  Co.  (1883),  10  Q.  B.  D.  521,  the     fact  of   the   crew   being   the 

g^g  agents    of    the     shipowner.      See, 

(j)  Per  Brett,  M.  E.,  Chartered  'however,      Waltham      v.      Mulgar 

MercantUe     Bank     of     India     v.  (1606),  Moo.  776. 

Netherlands  India  Steam  Naviga-  (0)  Per  Brett,  M.  R.  (1883),  10 

tion  Co.  (1883),  10  Q.  B.  D.  537;  Q.  B.  D.  537;  Ooke's  InsL  ith  Pt. 

Coke's     In.st.      4th    Tt.     fo.     146.  fp.  146. 

Semble   only  whore  the  master  and  (d)  Per    WiUes,    J.,    Submarine 

crew   are  his  agents.     It  may  be  Telegraph  Co.  v.  Dickson  (1863), 

noted  that  thb  f orm -of  semtence  by  15  C.  B.  N.  S.  759,  779. 
which,    according    to    the    ancient 
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damages  against  the  owners  of  a  foreign  vessel  for  injury 
done  to  the  company's  cable,  which  lay  at  the  bottom  of  the 
sea,  by  the  ship's  anchor  (e). 

In  the  case  of  The  Leon  (/),  in  an  action  in  personam  in 
the  Admiralty  Division  by  the  owners  of  a  British  ship 
against  the  owners  resident  in  England  of  a  Spanish  ship 
for  damages  in  respect  of  a  collision  between  the  two  ships 
on  the  high'  seas,  it  was  pleaded  that  the  negligence  on  the 
part  of  the  Spanish  ship  (if  any)  was  negligence  of  the 
master  or  crew,  for  which,  by  the  law  of  Spain,  the  master 
or  crew,  and  not  the  shipownars,  were  liable.  It  was  held 
by  Sir  K.  Phil  1i  more  that  by  the  general  maritime  law,  and 
by  the  law  of  England  as  adiministered  in  Admiralty,  the 
defendants,  the  foreign  owners,  were  liable. 

Again,  in  a  case  before  the  Court  of  Appeal,  an  English 
company,  registered  under  the  Companies  Act,  1862,  were 
sued  in  tort  by  the  owners  of  cargo  on  board  a  vessel  that 
was  sunk  in  a  collision  caused  partly  by  the  fault  of  thei 
defend  puts'  ship,  which  bad  a  foredgn  register  and  sailed 
under  the  foreign  flag  {g).  The  defendants  admitting  that 
they  represented  the  foreign  owners  for  the  purposes  of  the 
action,  it  was  held  that  they  were  liable.  And  it  was  said' 
that  even  without  the  admission  the  decision  would  probably 
have  been  the  same,  the  foreign  owners  being  bare  trustees 
for  the  defendants  (^). 

In  an  action  in  a  common  law  court  by  the  owners  of  a 
British  ship  against  a  French  subject  for  a  collision  with  a 
French  ship  on  the  high  seas,  it  was  pleaded  that  the  injury 
complained  of  happened  out  of  British  jurisdiction,  and  that 
it  was  not  committed  by  the  defendant  personally,  but  by 
the  master  of  the  French  ship;  that  the  defendant  was  a, 
French  subjiect;  that  by  the  law  of  France  he  was  not  liable 
for  the  acts  of  the  master;  and  that  by  the  same  law  a  French 
corporation,  who  were  the  proprietors  of  the  ship,  and  the 

(e)  Submarine  Telegrraph  Co.  v.  which  were  the  same  as  those  of  the 

Dickson,  15  C.  B.  N.  S.  759.  English  company. 

(/)  6  P.  D.  148.  '     (A)    Chartered  Mercantile  Bank 

(g)  To  epable  her  to  trade  with  of  India,  fc.  t.  Netherlands  India 

the  Dutch  Bast  Indies  she  was  re-  Steam  Navigation   Co.    (1883),  10 

gistered  in  Holland  in  the  name  of  Q.  B.  D.  521,  545. 
a  Dutch  company,  the  members  of 
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master's  employers,  were  alone  liable.     The  plea  was  held 
good(i). 

The  principle  upon  which  the  last-mentioned  case  was 
decided  was  clearly  expressed  by  James,  L.  J.,  in  The  M. 
Moxham  (k):  "  Liability  of  one  man  to  answer  for  the  acts 
of  another  in  matters  of  tort  seems  a, thing  Vhich  cannot  be 
carried  by  the  agents  into  a  foreign  country.  If  I  take  my 
ooiachmaa  to  France,  and  he  in  driving  my  carriage  injures 
a  carriage  in  France,  I  do  not  take  with  me  the  law  of 
respondeat  superior  so  as  to  make  me  liable.  It  seems  to 
me  that  the  law  of  the  country  in  which  we  are  trying  the 
question  does  not  apply,  but  it  is  the  law  of  the  place  where 
the  act  is  done  which  does  apply." 

The  liability  depends,  in,  some  cases,  upon  the  law  of  the  Application  of 
place  where  the  collision  occurs,  and  of  the  country  to  which  to  liability  for 
the  iship  belongs.  If  it  occurs  in  the  territorial  waters  of  a  "eg-lig-enoe. 
country  iby  the  law  of  which  an  owner  is  not  liable  for  the- 
wrongful  acts  of  his  officers  or  crew,  it  seems  that  he  would 
not  be  liable  in  the  courts  of  this  country  (Z) .  Foir  the 
question  whether  a  particular  person  is  liable  for  an  act 
which  is  wrongful  by  the  law  of  the  place  where  it  is  com- 
mitted depends  on  the  substajitive  law  of  the  country  where 
the  act  is  done  (jri) .  In  such  a  case,  therefore,  it  is  the  lex 
loci  and  not  the  lex  fori  which  governs.  Nor  is  the  defen- 
dant liable,  in  this  country,  for  a  collision  in  a  foreign  countrj' 
unless  the  negligence  causing  the  collision  is  that  of  a  person 
for  wliose  acts  he  is  responsible  by  the  law  of  England.  "  No 
action  can  be  maintained  in  the  courts  of  this  country  on 
account  of  a  wrongful  act  either  to  a  person  or  to  personal 
property  committed  within  the  jurisdiction  of  a  foreign 
counti^,  unless  the  act  is  wrongful  by  the  law  of  the  country 
where  it  is  committed,  and  also  by  the  law  of  this 
country  "  (n). 

In  The  M.  Moxham  an  English  company,  possessed  of  a 

(i)    General    Steam    Naviffaiion  {m)  Per  Mellish,  L.  J.,  The  M. 

Co.  V.  Gillou  (1843),  11  M.  &  W.  Moxham  (1876),  1  P.  D.  107,  113. 

877,  895  («)   Per  Mellish,  L.  J.,  in  The 

(A)  (1876),  1  P.  D.  107.  M.  Moxham   (1876),  1  P.  D.  107, 

(I)  See  per  Brett,  M.  R.,  Char-  111.    And  see  per  Lord  Blatkburn, 

tered  Mercantile  Banh  of  India  v.  The   Vera   Cruz   (1884),   10    App. 

Netherlands  India  Steam  Naviga-  Cas.  59,  72;  Carr  v.  Fracis  Timetj 

tion  Co.  (1883),  10  Q.  B.  D.  521,  #  Co.,  (1902)  App.  Cas.  176. 


536. 
M. 
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pier  in  Spain,  instituted  an  action  in  the  Adnjiralty  Court; 
against  a  British  ship  for  negligently  injuring'  the  pier.  The 
shipowners,  by  their  answer,  pleaded  tliat  by  the  law  of  Spain 
they  were  not  liable  for  the  negligence  of  the  creAV  in  the 
navigation  of  the  ship.  The  Court  of  Appeal  held  that,- 
assuming  the  Court  had  jurisdiction,  the  law"  of  Spain  wais 
applicable,  and  that  the  plea  was  good  (o) . 

So  where  the  collision  occurred  in  foreign  waters  by  the' 
fault  of  a  pilot,  the  employment  of  whom  was  compulsory 
by  the  foreign  law,  the  owners  were  not  liable  in  the  courts  of 
this  country;  but  tliey  will  now  be  liable  here,  if  by  the  law 
of  the  place  of  collision  they  would  be  liable  in  the  foreign' 
court  (p) . 
Order  of  It  has  been  held,  where  there  are  several  claims  against  a 

a  ship  ialfx      ship,  that  they  must  rank  and  be  paid  aooording  to  British 
/■"'••  law,  the  matter  being  governed  by  the  lex  fori  (q)- 

Rule  of  the  The  statutory  rules  as  to  steps  to  be  taken  to  avoid  colli-' 

fOTeiffn''ships.  sion,  which  were  contained  in  the  Merchant  Shipping  aiid 
other  Acts  previous  to  1862,  were  held  not  to  apply  in  the 
case  of  a  collision  between  two  foreign  shiiDs,  or  a  British 
and  a  foreign  ship,  on  the  high  seas.  The  question  of  negli- 
gence in  such  cases  was  tried  by  the  general  maritime  law, 
under  which  the  steps  required  to  be  taken  tO'  avoid  collision 
were  not  always  identical  with  those  required  by  the  British 
statute.  A  ship,  therefore,  meeting  another  on  the  high 
seas,  had  to  obey  one  rule,  if  both  ships  were  British,  and 
another,  and  a  different  rule,  if  one  were  not  British  (r). 
This  state  of  thin'gs,  which  could  not  fail  to  be  productive 
of  collisions,  led  to  the  adoption  of  the  existing  International 
Regulations  {si)...  No  question  as  to  the  rule  of  the  road,  or 
as  to  the  law  applicable  to  the  particular  ease,  such  as  arose 
in  the  cases  decided  under  former  ActS',  can  notw  be  raised 

(o)   The  M.   Moxham   (1876),   1  ()•)■  The  Dumfries  (1857),  Swab. 

P.  D.  107.  QZ;  The  Saxonia  and  The  Eclipse 

'    (p)  By  reason  of  the  defence  of  (1862),  Lush.  410;  The  Zollverein 

compulso;ry  .pilotage   having    been  (1857),  Swab.   96;    The  Elizabeth 

abolished    as    from    January    1st,  (186'8),  3  L.  T.  159.'    The  general 

1918,   by    the    Pilotage  Act,   1913  maritime  law  was  deemed  to  have 

(2  &  3  Geo.  5,  o.  31),  s.  15.  'the  embodied  the  "  port  tack"  rule— 

Halley'(im8),  L.  E.  2  P.  C.  193.'  that  a  sailing  ship  on  the  port  tack 

And     soe     The    ,Guy     Manneting  should  give  way  to  another  on  the 

(1882),    7    P.    D.    52,,  132;    The  starboard  tack.    %ea  The  Dumfries, 

Augusta  (1886),  6  Asp.  M.  C.  38,  fibi  'supra. 
161.  (s)  As  to  the  ciroumstancea  under 

{q)    The    Union    (1860),    Lush.  which  these  regulations  were  pro- 

128.  mulgated,  see  infra,  p.  297  seq. 
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with  regard  to  vessels  of  the  states  enumerated  in  the  Order 
in  Council  (f). 

Foreign  ships,  equally  with  British  ships,  aa'e  bound  to  Application 
know  and  obsen^e  local  regulations  for  piveventing  oollisions  looai  regula- 
in  force  in  various  rivers  and  harbours  of  this  country  (u) .       *^°"?  *°  , . 

■n        ■  •    •       1  1      •  1  •      >  T    i'  11        foreign  ships. 

±  oreign  municipal  regulations  as  to  ships  lights,  and  rules  Application 
to  be  observed  in  navigating  foreign  waters,  though  they  of  foreign 
have  not  in  the  courts  of  this  country  the  force  of  law,  may,  tions  to 
as  evidence  of  negligence,  be  of  importance  in  determining  2"*'^^  ^^P"- 
the  liability  for  a  collision  in  such  waters.      The  effect  of 
special  regulations  made  by  the  Government  of  this  or  a 
foreign  country  for  its  ships  of  war  and  for  ships  under 
convoy  is  expressly  saved  by  the  regulations  (x) . 

The  defence  of  compulsory  pilotage  was  available  for  a  Defence  of 
foreign  as  well  as  for  a  British  ship .    The  statutory  ©xemp-  pUoWe  ""'^'^ 
tion  of  owners  from  liability  for  damage  done  by  a  ship  when  available  for 
in  charge  of  a  compulsory  pilot  applied  to  foreign  ships  («/) ; 
and,  independently  of  the  statute,  foreign  as  well  as  British 
owners  .were  not  liable  for  the  acts  of  a  ^person  placed  in 
charge  of  their  ship  by  the  state  (g).     For  the  effect  of  the 
Pilotage  Act,  1913,  sect.  15,  see  the  next  chapter. 

The  employment  of  a  pilot  m'ay,-  by  statute,  be  made  com- 
pulsory on  a  foreign  ship  visiting  this  country,  even  where 
she  is  beyond  three  miles  from  the  shores  of  the  United 
Kingdom  (a). 

(t)  Order  in  CounoU,  10th  Oct.,  (y)  As  did  the  former  Pilotage 

1910;  Merchant  Shipping  Act,  1894  Act,  6  Gfeo.  4,  c.  125,  a.  55.     See 

(57     &    68   Vict.    c.    60),   s.   424.  The  Christiana  (1830),  2  Hag.  183. 
Apart     from    native   rigged   craft  («)  17  &  18  Vict.  o.  104,  s.  388; 

there  are  a  few  fqragn  ships  which  The  Maria  (1839),  1  W.  Rob.  95, 

are  not  governed!  by  the  Regnla-  106.     In  The  Girolamo   (1833),  3 

tions   for  Preventing  Collisions  at  Hag.    Ad.    169,    and    other    cases 

Sea,   see   infra,   p.   298,   note    (/).  under  6   Geo.    4,.  c.    125,   it   was 

There  are  exceptions  noted  in  the  held  that  the  statutorjr  exemption 

regulations    in    the  application  of  of   owners   from   liability   for   the 

Art.   9   (fishing  vessels)  to  Dutch,  fault  of  a  compulsory  pilot  did  not 

Russian,     Chinese      and      Siamese  apply  so  as  to  exempt  the  owners 

vessels;     and    of    Art.    15    (sound  of  a   foreign   ship   in  proceedings 

signals   in  fog)   to  Turkish  vessels  in  rem.     In  The    Vernon   (1842), 

and  Dutch  pilot  vessels.  1    W.   Rob.    316,   Dr.    Lushington 

(«)  Merchant  Shipping  Act,  1894  appears  to  have  considered  that  the 

(57  &  58  Vict.  c.  60),  ss.  418  (2),  statutory  exemption  of  owners  was 

421  (2).  See  The  Fyenoord  (1857),  lex  fori.  ' 

Swab.  374;  ITAc  iS'ej««  (1859),  iWrf.  {a^)  The     Annapolis     and     The 

411    as  to  the  law  on  this  subject  Johanna  Stoll   (1860),  Lush.   295. 

under  the  M.  S.  Act,  1854.  But  see  41  &  42  Vict.  c.  73. 

(x)  Art.  13,  infra,  p.  346. 

15  (2) 
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pilotage 

abroad. 


Statutory 
limitation  of 
liability 
applies  to 
foreign  ships* 


The  owners  of  a  British  ship,  which  had  been  in  collision 
with  a  foreign  ship  in  the  Scheldt,  were  sued  by  the  foreign 
ship  in  this  country.  The  British  ship  alleged  that  the 
collision  wai3  caused  entirely  by  the  negligence  of  the  pilot, 
whom,  by  the  Belgian  law  in  force  in  the  Scheldt,  she  was 
compelled  to  take.  By  the  Belgian  law  owners  are  liable 
for  the  acfis  of  a  compulsory  pilot.  It  was  held  by  the  Privy 
Council  (reversing  the  decision  of  Court  below)  that  the 
Belgian  law,  •v^hich  imposed  a  liability  upon  ownera  to  which 
they  were  not  subject,  either  by  the  law  of  this  country  or 
by  any  principle  of  juatioe,  could  not  be  enforced,  and  that 
the  British  owners  were  not  liable  (6) .  But  since  the 
Pilotage  Act,  1913,  sect.  15,  came  into  operation  a  similar 
case  would,  it  is  submitted,  be  maintainable. 

In  a  former  chapter  it  has  been  stated  that  the  cominJon 
law  right  of  a  sufferer  by  collision  to  obtain  from  the  wrong- 
doer a  full  recompense  has,  from  time  to  time,  been  consider- 
ably niodified  by  British  statutes.  Until  the  passing  of  the 
Merchant  Shipping  Amendment  Act,  1862  (25  &  26  Vict. 
c.  63),  which  preceded  the  present  Act,  theire  was  frequently 
great  difficulty,  in  cases  where  one  or  both  the  ships  in  colli- 
sion were  foreign,  in  determining  whether  the  municipal  law 
limiting  owners'  liability  was,  or  was  not,  applicable  (e).  At 
the  present  day  no  such  difficulty  can  arise.  Whether  the 
ships  are  both  British,  or  both  foreign,  or  one  British  and  one 


(6)  The  Malley  (1867),  L.  R.  2 
P.  0. 193 ;  in  the  Court  below,  ibid. 
2  A.  &  B.  3.  The  principle  that 
an  act  wrongful  in  the,  place  it  was 
committed  must  also  be  wroi^ful 
by  the  law  of  this  country  to  be 
actionable  here  was  in  this  case 
first  expressed  in  any  reported  de- 
cision. In  this  case  it  seems  to 
have  been  wrongly  assumed  that 
tiie  pilot  was  in  charge  of  the  ship; 
this  is  not  always  so  abroad. 

(c)  The  provisions  of  the  Mer- 
chant Shipping  Act,  1854,  did  not, 
in  terms,  apply  to  foreigners. 
Under  this  Act  it  was  held  that 
the  liability  of  the  owners  of  a 
British  ship  in  colEsion  with  a 
foreigner,  within  three  mi' 65  of  the 
shores  of  the  United  Kingdom,  was 
limited:  General  Iron  Screio  Collier 


Co.  V.  Schurmanns  (1860),  1  J.  &  H. 
180;  but  see  The  Saxonia,  Lush. 
410,  where  this  case  was  ques- 
tioned; that  the  liability  of  the 
owners  of  two  foreign  ships,  in  col- 
lision on  the  high  seas,  beyond  that 
distance  from  the  United  Kingdom, 
was  unlimited:  Cope  v.  Soherty 
(1857),  4  K.  &  J.  367;  on  app..  2 
De  G.  &  J.  614;  and  that  the 
liability  of  the  owners  of  a  foreign 
ship  in  collision  with  a  British  ship, 
beyond  the  three-mil^  limit,  was 
uiJimited  :  The  Wild  Ranger 
(1860),  Lush.  553 ;  even  although 
tiie  fojeign  ship's  liability  by  the 
municipal  law  of  her  own  state 
were  the  same  as  that  of  the 
British  ship  by  British  law:  The 
Wild  Ranger,  ubi  supra. 
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foreign,  and  whether  the  collision  occurs  in  British  waters  or 
on  the  high  seas,  the  limit  of  owners'  liability  is  the  same, 
niamely,  that  fixed  by  the  Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60),s.  503. 

^  In  The  Amalia  (d)  it  was  held  that  the  liability  of  the 
owners  of  a  British  ship  in  collision  with  a  foreign  ship  on 
the  high  seas  (in  the  Mediterranean)  was  limited  by  the  Act 
of  1862.  It  was  contended  that  the  Legislature  had  no  power 
to  alter  the  rights  of  foreigners  in  tlie  case  of  a  collision  on 
the  high  seas,  or  to  limit  the  amount  of  the  damages  to  whioh 
by  the  maritime  law  they  Avere  entitled.  It  was,  however, 
held  by  the  Privy  Counoil  (affirming  the  decision  of  Dr. 
Lushington)  that  there  is  no  breach  of  international  law  in 
such  legislation;  and  it  wais  said  by  Lord  Chel'msford,  in  the 
course  of  the  judgment,  and  the  decision  in  the  case  went  • 
upon  the  principle,  that  the  owners  of  a  foreign  ship  in  a 
similar  case  would  be  entitled  to  the  benefit  of  the  Act,  by 
which  in  all  cases  the  liability  of  the  owners  of  a,'  foreign 
ship  is  limited  in  the  same  way,  and  to  the  same  extent,  as 
that  of  owners  of  a  British  ship  (e). 

The  Admiralty  Vule  as  to  division  of  loss  where  both  ships  Eule  ae  to 
are  in  fault  for  a  collision  appears  to  have  been  applied  as  loss  applies  to 
part  of  the  lav  maritime  to  all  collisions,  whether  in  British  foreign  ships, 
or  foreign  waters  or  on  the  high  seas,  and  whether  the  ships 
were  both  British,  or  both  foreign,  or  one  British  and  one 
foreign.    And  the  Judicature  Act,  36  &  37  Vict.  c.  66,  which 
extended  its  operation  to  the  Courts  other  than  those  having 
Admiralty  jurisdiction,  appears  to  have  had  an  equally  wide 
operation  (/). 

The  rule  was  applied  in  a  case  of  collision  between  two 
ships  belonging  to  the  siame  owners,  as  between  a  foreign 
cargo-owner  suing  the  British  owners  of  a  ship  sailing  under 

(d')    (1864),   Br.    &   Lush.    151;  Council  expressed  no  opinion  upon 

1  Moo.   P.   C.  N.   S.   471.  the    point,    but    Dr.     Lushington 

(e)  It  seems  that  the  law  limit-  (Lush.   p.   153)   was  of  the  same 

ing  owners'  liability  is  not  lex  fori.  opinion    as    Wood,  V.-O.,    in    the 

Such    was    the  opinion  of  Wood,  cases   above  mentioned. ,    Of.   also 

V.-C,  in  Cope  v.  Soherty  (1857),  per    Lord    Stowell    in.  The    Carl 

4  K.   &  J.   367,  384;   and  in  The  Johan    (1819),   mentioned   in   The 

General  Iron  Screw  Collier  Co.  v.  Girolamo.  (1833),  3  Hag.  Ad.  169, 

•Schurmanns  (1859),  1  J.  &  H.  180,  186. 

197.      In    The   Amalia    the   Privy  (/)  See  supra,  p.  142. 
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a  foreign  flag  for  loss  of  cargo  in  a  coUiBion  caused  by  the 

fault  botli  of  the  carrying  ship  and  of  the  otheir  ship  {g). 

Maritime  Losses  where  more  than  one  ship  is  to  blame  for  a  collision 

Conventions  t    >  i    i    •  i  •  ,       .  ■   ■  p   j  i 

Act,  1911.        are  now  divided  in  accordance  with  the  provisions  oi  the 

Maritime  Conventions  Act,  1911.  This  Act  extends 
throughout  His  Majesty's  Dominions  and  any  territories 
under  his  protection,  including  Cyprus,  except  Australia, 
"Canada,  Newfoundland;,  New  Zealand,  and  South  Africa, 
and  all  of  them  except  South  Africa  have  passed  legislation 
to  the  same  effect  {h,)..  The  Act  by  sect.  10  is  to  be  con- 
strued as  one  with  the  Merchant  Shipping  Acts,  1894  to 
1907,  and  the  provisions  relating  to  coUisions  in  Part  5  of. 
the  Merchant  Shipping  Act,  1894,  are  to  be  observed  by  all 
foreign  ships  within  British  jurisdiction  {i).  But  apart 
from  legislative  enactment  it  is  submitted  that  the  provi- 
sions of  the  Act  wiU  be  applied  as  part  of  the  lex  fori  to  all 
foreign  ships.  It  would  seem  impossible  that  the  fact  that 
the  Act  did  ndt  give  effect  to  the  Conventions  (h)  could  be 
used  as  a  defenioe  to  a  claim  by  or  against  a  foreignea*  whose 
nation  was  a  party  to  the  convention,  though  the  legislation 
of  the  foreigner's  nation  gave  full  effect  to  the  Conventions, 
h\xt  qiCmre  if  the  collision  took  place  within  the  foreigner's 
'  'territorial  waters. 
Arrest  of  ship  It  is  a  principle  of  international  law  that  a  sovereign  prince 
m^eiBiKa^  Or  state  cannot  be  sued^  in  a  foreign  court,  and,  on  the  same 
principle,  proceedings  in  rem  cannot  be  taken  against  the 
public  ship'  of  a  foreign  sovereign  (!!).  But  it  has  been 
said  {obiter)  by  .Sir  R.  Phillimore  that  if  a  ship  of  a  foreigti 
sovereign  engages  iii  trade  she  is  liable  to  arrest,  and  the 
sovereign ,  must  be  taken  to  have  waived  the  ■  privilege  of 
immunity  from  arrest  which  attaches  to  a  public  ship  of  a 

(g)    Chartered  Mercantile  Sank  (i)  Sect.  418. 

of     India    v.    Netherlands    India  (k)   E.g.,  in  a  claim  by  an  jii- 

S'team  Navigation   Co.    (1883),   10  nocent    party    against  joint  tort- 

Q.  B.  D.  521.      ,     ,  feasors:  see  ««(prff,  p.  201. 

(A)' Commonwealth  of  Australia:  (t)  The  Constitution  (1879]),  .4 
The  Navigation  Act,  1912  (No.  4  P.  D.  39;  The  Parlement  Beige 
of  1913),  ss.  259  to^264.  Dominion  (1880),  5  P.  D.  197;  The  Jdssy, 
of  Canada:  , Maritime, Conventions  (1906)  P.  270,  in  -yWoh  case  it 
Act,  1914  (4  &  5  Geo.  5,  c.  13).  was  held  that  an  undertaking  to 
.  Newfoundland :  Marine  Disasters  put  in  bail  given  under  a  mis- 
Act,  1913  (3  Geo.  5,  o.  30).  Do-  apprehension  was  not  a  waiver  of 
minion  of  New  Zealand:  Act  No.  53  the  privilege, 
of  1912. 
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foreign  state  (to).  It  has  also  been  held  tliat  it  is  not  in  the 
power  of  the  Crown,  without  the  consent  of  Parliament,  to 
exempt  from  liabilitj'  to  arrest  the  trading  ship  of  a  foreign 
sovereign  (w) . 

A  frigate  of  the  United  States  was  stranded  on  the  south 
coast  of  England  and  received  salvage  services  from  an 
English  tug.  She  liad  on  board,  under  an  Act  of  Congress 
and  for  public  purposes,  cargo  owned  by  American  citizens. 
The  tug-owner  sought  to  ari-est  the  frigate-  and  her  cargo  in 
a  claim  for  salvage.  It  was  held  that  no  Axarrant  for  arrest 
could  issue  either  in  respect  of  ship  or  cargo  (o) . 

The  Parlem&nt  Beige,  a  vessel  belonging  to  the  King  of 
the  Belgians,  commanded  and  manned  ]y\  officers  and  men 
commissioned  .and  paid  by  him,  was  engaged  in  cari'ying 
mails  in  connection  with  the  British  Post  Office,  together 
with  passeng'ers  and  cargo.  On  her  voyage  from  Ostend  to 
Dover,  when  close  to  Dover  pier,  she  ran  into  a  British  ship 
at  anchor.  Notwithstanding  the  fact  that  a  convention  had 
been  entered  into  between  her  Majesty  and  the  King  of  the 
Belgians  declaring  that  the  mail  boats,  of  which  The  Farle- 
Wtent  Beige  was  one,  should  be  deemed  to  be  ships  of  war  and 
should  not  be  liable  to  arrest,  it  was  hold  h\  Sir  R.  Phillimore 
that  she  was  liable  in  proceedings  in  rem  at  the  suit  of  the 
owner  of  the  injured  vessel.  This  decision  was  reversed  by 
the  Court  of  Appeal  upon  the  following  grounds:  (1)  That 
the  person  and  the  property  of  a  foreign  sovereign  are  exempt 
from  the  jurisdiction  of  a  British  Court  upon  the  same 
■grounds,  namely,  that  the  exercise  of  such  jurisdiction  is 
■incompatible  with  the  absolute  independence  of  the  sovereign 
of  every  superior  authority;  (2)  That  this  principle  applies 
to  an  Admiralty  action  in  rem ;  (3)  That  a  ship  owned  and 
.used  by  a  State  or  sovereign  for  public  purposes  is  exempt 
from  arrest,  whether  process  in  rem  is  considered  as  a  pro- 
ceeding against  the  ship  or  against  the  shipowner;  (4)  That 
in  an  action  in  rem  the  shipowner  is  indirectly  impleaded. 

(m)  The  CharUeh  (1873),  L.  R.  Appeal  (5  P.  D.  197)  this  question 

4  A.  &  B.  59,  supra;  see  the  oh-  was     not     considered.     See     also 

servations  of  the  Court  of  Appeal  infra,  p.  281. 
upon  this  case,  5  P.  D.  217.  (o)  The   Constitution    (1879),    4 

{n)  The  Parlement  Beige  (l%m),  P.   D.   39. 
•4  P.    D.    129.      In    the   C!ourt   of 
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The  question  whetlier  the  ship  was  exempt  from  ai-rest  by 

\  irtue  of  the  convention  mentioned  above  was  not  considered. 

Mail  Ships  By  the  Mail  Ships  Act  (p)  provision  has  been  made  to 

exempt  ships  carrying  mails  to  or  from  British  colonies  and 

foreign  countries  from  liability  to  arrest,  upon  security  being 

given  for  the  payment  of  damages  -as  mentioned  in  the  Act., 

Foreign  Where  one  of  the  ships  in  collision  is  a  public  ship  of  a 

suingin'^         foreign  government,  and  the  foreign  government  sues  the 

British  Court   other  ship  in  an  Admiralty  Court  of  this  country,  prooeed- 

bail  to  answer  in&s  in  the  action  wiU  be  stayed,  upon  the  application  of  the 

counter-  owners  of  the  defendant  ship,  until  the  foreign  plaintiffs 

give  bail  to  answer  a  counter-claim  made  hy  the  defendant 

owners  {q). 

Foreign  governments  oocasioirally  submit  that  the  question 
of  liability  for  a  collision  in  which  their  man-of-M'^ar,  or 
other  public  ship,  is  involved,  shall  be  determined  by  the 
Courts  of  this  couatry.     In  such  a  case  the  regulations  are 
material  upon  the  question  of  negligence  (r),  though  prob- 
ably not  expressly  binding  upon  such  ships  (s) . 
Application  of      The  representatives  of  foreigners  kiUed  in  a  collision  on 
b^'s  A™to     ^^^  high  seas  on  board  a  foreign  ship  can  recover  damages 
foreigners  and  under  Lord  Campbell's  Act  in  the  Courts  of  this  country  (t); 
and  under  the  sameAct  a  foreign  ship  has  been  made  liable, 
in  proceedings  in  rem,  for  loss  of  life  on  the  high  seas  caused 
by  her  negligent  navigation  (m)  .      But   as  regards   actions 

(p)  54  &  55  Vict.  e.  31.  The  Act  persons  killed  appear  to  have  been 
has  been  applied  to  ships  engaged  foreigners.  In  Kendriok  v.  Bur- 
in the  mail  service  with  France  by  nett  (1897),  25  Ct.  of  Sess.  Cas. 
Orders  in  Council  of  6th  Feb.  1892,  4th  ser.  82,  the  liability  for  per- 
5th  Aug.  1892,  and  18th  May,  1892;  sonal  injury  or  death  by  collision  on 
with  India,  Ordet  in  Council  of  the  high  sea  was  held  to  be  limited 
16th  May,  1893;  with  Soath  Aus-  to  cases  where  it  is  created  by  the 
tralia  and  Western  Australia,  Order  laws  of  the  countries  of  the  wrong- 
in  Council  of  5th  Aug.  1892.  doer     and    of    the    sufferer.       In 

(§')  The    Newhattle    (1885),     10  America  no  action  lies  in  Admiralty 

P.  D.  33.  for  the,  death  of  a  person  on  the 

()•)  See  The  Lord  Byron  (1879),  high    sea:    Rundell   v.    Compagnie 

cited   Maude   &   Pollock    on    Ship.  Generate  Tranaatlantique,  100  Fed. 

4th  ed.   607,  note  (k).  Rep.   655;   94  Fed.  Rep.  366;   La 

(s)    See   Art.    13,   infra,  p.    346.  liovrficiyne,    117    Fed.     Rep.    2^1; 

(i)  The  Explorer  (1870),  L.  R.  The  ' Harrishurg ,   119   U.    S.   Rep. 

3  A.  &  E.  289;  followed  in  David-  199;   The  Alaska,  130  U.  S.  Rep. 

son  v.'Sill,  (1901)   2  K.  B.  606.  201. 

In   Adam  v.    British  and   Foreign  («)  The  Guldjaxe  (1869),  L.  R. 

Steamship   Co.,    (1898)    2    Q.  .  B.  2  A.   &  E.   325.     The  collision  in 

430,   Darling,    J.,    had     held     the  this  case  was  between  a  Norwegian 

contrary.       In     The     Vera     Cruz  vessel  and  a  British  fishing  lugger. 

(1884),    10     App.     Cas.     59,    the  The  plaintiffs  were  the  represen- 
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under  Lord  Campbell's  Act,  these  could  only  be  brought  in 
personam,  and  the  Admiralty  Division  had  jurisdiction  as  a 
paxt  of  the  High  Court,  and  not  from  its  original  Admiralty 
jurisdiction  (a;),  but  now  under  the  Maritime  Conventions 
Act,  1911,  a  right  is  given  to  bring  actions  in  rem  in  any 
Court  having  Admiralty  jurisdiction  in  respect  of  all  claims 
for  loss  of  life  or  personal  injuries  caused  by  collision  (y). 

If  .an  action  in  r&m  is  pending  in  a  foreign  Court  in  respect  ^'"  *'*** 
j>  J.1  11  •   •  1      /-^  1  T  ■        /   s        ■  •      pendens  in  a 

01  the  same  collision,  the  Court  nas  a  discretion  {z)  to  stay  its  foreign  Court. 

proceedings  or  to  put  the  plaintiff  to  his  election  whether  he 

will  abandon  one  or  other  of  the  actions  (a) ;  but  there  will 

be  no  stay,  where,  bail  having  been  given  abroad,  there  haa 

been  no  arrest  of  the  ship  and  no  legal  proceedings  abroad  (&) . 

Where  an  action  by  the  owners  of  ship  A.  against  ship  B. 

was  pending  in  a  Vice- Admiralty  Court  abroad,  proceedings 

by  the  owners  of  ship  B.  Against  ship  A.  in  the  English 

Admiralty  were  stayed  (c) . 

In  a  case  of  wilful  damage  by  the  master  of  a  foreign  ship 
to  another  foreign  ship  in  foreign  waters,  the  Admiralty 
Court  refused  to  entertain  the  action  (d) . 

The  judgment  of  a  competent  foreign  Court  (and  for  this  lies  judicata  : 
purpose  Irish,  Scotch  and  Colonial  Courts  are  foreign  Courts)  foreign 
delivered  before  action  brought  in  this  country  (e)  upon  the  judgment, 
merits  (/)  of  a  collision,  given  in  the  presence  of  both  parties, 
is,  if  final  and  conclusive  (9),  a  bar  to  an  action  in  this 

tatives  of  four  of  the  crew  of  *he  24  Ch.  D.  531;  McMem-y  v.  Lewis 

lugger,  who  were  British  subjects.  (1883),  22  Ch.  D.  397;  The  JRein- 

See   note,    The    Explorer    (1870),  beok   (1889),   6   Asp.    M.   C  366, 

Ii.   R.  3   A.   &  E.   289,  29*).  as  to  the  oircumatanoes  under  which 

(a;)  The    Vera     Cruz     (No.      2)  an  action  in  England  will  be  re- 

(1884),    9     P.     D.     96  ;     affirmed  strained. 

(1885),    10    App.    Cas.    59;    The  (6)    The   Mafmheim,    (1897)    P. 

<:iiree.  (1906)  P.  1.  13. 

(y)  Sect.  6.  (c)  TTw     Pesha^ur     (1883),     8 

(a)  As  to  the  vaUdHy  of  the  plea  P.  D.  32. 

of   Us  alibi  pendens  in  a   foreign  (d')  The   Ida    (1860),    Lush.    6. 

■Coxirt,  as  &  defence,  see  per  Pol-  This   case   was   decided   before   24 

lock,  C.  B.,  in  Scott  v.   Sey,mour  Vict.  c.  10,  came  into  force. 

(1862),  1  H.  &  C.  219,  229.  (e)  The  Delta   (1876),   1  P.   D. 

(fli)  See  Mutrie  V.  Sinney  (1887),  393.     See  Homtoun  v.  jiarquis  of 

35  Ch.    D.   614,   followed   in   The  SUgo  (1885),  29  Ch.  D.  448. 

Christiansborg    (1885),    10    P.    D.  (/)  The  Delta,  ubi  swpra;  Harris 

141;  The  Mali  Ivo  (1869),  L.  R.  2  v.    Quine   (1879),  L.   R.   4   Q.   B. 

A.    &     E.     356  ;     The    Oatterina  653. 

Chiazzare    (1876),    1    P.    D.    368.  {g')  Henderson     v.      Henderson 

See   The   Delta    (1876),    1    P.    D.  (1843),.  3   Ha.    100;     Plummer   v.. 

393,  404;   The  LanarTeshire  (1855),  Woodburn  (1825),  4  B.  &  0.  625, 

■2  Sp.  189;  Hymanv.  Helm,  (1883),  637;    Traijes  v.   Worms  (1865),  10 
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country  between  the  eame  parties  {h)  for  the  same  colli- 
sion (i) .  .  The  Courts  of  this  country  will  not  entertain  an 
action  in  such  a  case,  although  fresh  evidence  may  have 
been  discovered,  and  although  all  the  facts  were  not  before 
the  foreign  tribunal  (k) ;  nor  because  the  foreign  Court  was 
misinformed  as  to  English  law  (I) . ''  If  the  parties  are  not 
the  same,  as  where  the  shipowners  sue  in  one  country  and 
the  cargo-owners  in  the  other  (m) ;  or  if  the  foreign  tribunal 
had  not  jurisdiction  (?^);  or  if  the  plaintiffs  in  this  country 
were  not  subjects  of,  nor  resident,  nor  piresient  in  the  foreign 
country,  and  did  not  as  plaintiffs  abroad  select  the  foreign 
tribunal  (o);  or  if  the  foreign  judgment  went  by  default  (p); 
or  was  against  natural  justice,  as  where  the  foreign  judges 
were  interested  parties  (g');  or  where  the  defendant  had 
never  been  summoned  (r);  or  was  in  defiance  of  the  oojmity 
of  nations,  as  where  the  foreign  Court  refuses  to  recognize 
title  acquired  by  the  law  of  England  (s) ;  or  if  the  foreign 
judgment  was  obtained  by  fraud  (t), — it  is  not  a  bar  to  an 
action  in  this  country,  and  in  an  action  here  the  foreign 
judgment  in  such  cases  is  not  admissible  in  evidenoe  (■m)'. 
A  judgment  in  personam  is,  it  seems,  a  bar  to  an  action  by 
the  same  plaintiff  in  rem  (x) . 

A  foreign  judgnient  may  be  pleaded  in  bar,  so  long  as  it 


G.  B.  N.  S.  149;  Nottvioii  v.  Free-  (o)    General    Steam    Tiavigation 

man  (1889),  15  App.  Cas.  1;   de-  Co.  v.  GUlo-u  (1843),  11  M.  &  W. 

cision  on  collateral  points  not  bind-  877,  894.   Sea  also  The  Grief ewald ,. 

ing:   Concha  v.   Cmicha  (1886),  11  iibi  supra. 

App.  Cas.  541.  (js)    The    Delta,    The    Erminia 

(/i.)   As  to  what  is  a  judgment  Foxhlo  (1876),  1  P.  D.  393.? 

between  the  same  parties,  Arnison  (?)  Price   v.    J>ei'jhurst    (1836), 

V.  Smith  (1889),  40  Oh.  D.  567.  8   Sim;   279. 

(j)    See     Phillimore's    Internat.  (»•)   Ferguson  v.  Mahon   (1840), 

Law,  2nd  ed.  IV.  733  seq.;  West-  11   Ad.    &  El.    179;    Buchanan   v. 

lake's    Priv.   Internat.    Law,   376;  Rucker  (1807),  9  East,  192;  S.  €., 

Foote's  Priv.  Internat.  Law,  476;  1   Campb.    63;    Oaiian   v.    Stewart 

Eoscoe,  Nisi  Prius,  15th  ed.  196.  (1816),  1  Stark.  526. 

(ft)    Re     Trufort,     Traffor4    v.  («)  Simpson   v.    Fogo    (1859),    1 

Blanc  (1887),  36  Ch.  D.  600.  J.  &  H.  18;  1  H.  &  M.  195. 

(t)  Qodard     v.      Gray      (1871),  (*)  Foote's  Private  Internationai 

L.  E.  6  Q.  B.  139.  Law,  476;  GoOard  v.  Gray  (1871),. 

(ot)  Of.    The    Pennsylvania,    19  L.   R.   6   Q.   B.   139;   Ahoulof  \. 

Wall.    125;     The    Pennsylvania,   3  Oppenheimer  (1882),  10  Q.  B.  D. 

Mar.  Law  Cas.  0.  S.  477.     As  to  295;    Vadala  v.   Lawes   (1890),  25 

the   effect  of  a  foreign  judgment  Q.  E.  D.  310. 

in    rem,  see    Castrique    v.    Imrie  (u)  Castrique   v.    Imrie    (1870) 

(1870),  L.  E.  4  H.  L.  414.  L.  R.  4  H.  L.  414,  427. 

(n)    The      Grief swald  •     (1859),  (»)    The      Grief awald       (1859),. 

Swab.  430;  Mavelock  v.  Eochuood  Swab.   430.                                         / 
(1799),  8  T.  R.  268. 
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remains  uiuBvea'sed,  land  notwithstanding  that  an  appeal  is 
pending  («/). 

The  City  of  Mecca,  a  British  steamship,  was  in  collision  Foreign  judg- 
ou  the  high  seas  with  a  Portuguese  ship.     The  City  of  Mecoa  ^hethOTittan 
was  ai-rested  in  Portugal  and  found  by  the  Portuguese  Court  be  enforced 
to  be  in  fault  for  the  collision.     Owing  to  some  irregularity  ship  here, 
in   the   proceedings  she   was   released   from   arr^t   by  the 
Portuguese  authorities,  and  came  to  England,  the  foreign 
judgment    remaining    unsatisfied.      She    was    arrested    in 
England  by  the  plaintiffs  in  the  Portuguese  action;  and  it 
was  held  by  Sir  E,.   Phillimore  that  international  comity 
required  that  the  English  Admiralty  Court  should  enforce 
the  decree  of  the  Portuguese  Court  (2).     In  the  Court  of 
Appeal  it  api>eared,  for  the  first  time,  that  the  Portuguese 
action  was  in  personam  and  not  in  rem ;  and  it  was  held,  in 
consequence,  that  the  foreign  judgment  not  having  created 
a  maritime  lien,  the  vessel  had  been  wrongly  arrested  in  the 
Admiralty  action  in  this  country  (a). 

The  criminal  liability  in  the  Courts  of  this  country  of  a  Criminal 
foreigner,  in  respect  of  a  collision  whereby  a  British  subject  liability  of 
or  a  foreigner  is  killed  or  injured,  is  referred  to  in  another 
chapter  (&). 

{y')  CaUrique  v.  Belirem  (1863),  («)  5   P.  D.   28. 

30  L.    J.    Q.    B.    163;    Mimro   v.  («)  6  P.  D.  106. 

Pilkington  (1862),  31  L.  J.  Q.  B.  (S)  p.  261. 
163. 
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CHAPTEE  X. 


COMPULSORY   PILOTAGE. 


Owner  liable 
where  pilot 
Tolnntarily 
employed. 


Formerly  not 
so,  where 
the  pilot  is 
placed  in 
charge  by 
the  law. 


Principle  on 
which  owners 
held  exempt. 


A  PILOT  whom  the  owner  or  master  of  a  ship  voluntarily 
employs  to  navigate  the  ship  is  the  servant  of  the  owner  for 
that  purpose,  and  the  owner  is  answerable  for  a  collision 
caused  by  his  fault  or  negligMice  (a),  and  his  ship  is  liable  in 
Admiralty. 

In  some  waters  and  under  certain  circumstaioes  the  law 
requires  a  ship  to  be  placed  in  charge  of,  and  navigated  by, 
a  qualified  or  licensed  pilot;  and  in  such  cases  it  is  a  statutory 
offence  (fe)  on  the  part  of  the  master  of  the  ship  not  to  take 
a  pilot  on  board.  A  pilot  taken  under  these  circumstances, 
called  a  "  compulsory  "  pilot,  was  held  to  be  placed  in  charge 
of  the  ship  by  the  law,  and  to  supersede  the  master  in  the 
conduct  of  the  ship  so  long  as  she  was  in  pilotage  waters.  He 
was  not  the  servant  or  agent  of  the  owner;  and  for  a  collision 
caused  entirely  by  his  negligence  neither  was  the  owner 
answerable  at  law  nor  the  ship  in  Admiralty .  In  such  a  case 
the  remedy  of  the  injured  person  was  against  the  pilot 
alone  (c). 

In  The  Maria  (d),  an  owner  was  held  not  liable  for  damage 
caused  by  the  negligence  of  a  compulsory  pilot,  on  the  ground 
that  a  man  is  answerable  for  the  acts  of  his  servants  within 
the  scope  of  their  employment,  because  he  selects  them  and 


(a)  See  The  Maria  (1839),  1 
W.  Rob.  95,  108  ;  TTie  £dSen 
(1845),  2  W.  Rob.  442.  In 
early  timee  the  pilot  appears  to 
have  been  employed  by  or  with  the 
consent  of  the  merchant,  and  it  is 
not  clear  that  the  shipowner  was 
liable  for  a  collision  caused  by  his 
fault.  In  1643  a  collision  suit  was 
defended  on  this  ground.  See  Ad. 
Ot.  Miscell.  Books,  280,  13th  June, 
1643. 

(6)  Pilotage  Act,  1913  (2  &  3 
Geo.  6,  ci.  31),  s.  11. 


(o)  See  Start  v.  Clements  (1792), 
Peake,  107,  as  to  the  liability  of 
the  pilot.  See  also  The  Ootavia 
Stella  (1887),  6  Asp.  M..  O.  182, 
where  the  damage  was  occasioned 
to  an  oyster  bed. 

(d)  (1839),  1  W.  Rob.  95,  per 
Dr.  Lushington.  The  owner  was 
held  exempt  from  liability  in  this 
case  by  the  common  law  apart  from 
the  statute.  See  also  The  Salley 
(1867),  L.  R.  2  P.  C.  193,  201; 
The  Annapolis  and  The  Johanna 
Stall   (1861),  Lush.  295. 
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selects  them  voluntarily.  But  if  a  man  is  compelled  to 
employ  another,  the  principle  upon  which  liability  depends 
wholly  fails,  though  it  would  seem  that  the  doctrine  of  a 
master's  responsibility  for  the  acts  of  his  servant  was  some- 
what strained  in  its  application  to  an  owner  and  a  licensed 
pilot.  It  is  hard  to  undersfajid  why,  because  the  State  insisted, 
on  the  one  hand,  upon  persons  who  exercise  the  office  of  pilots 
within  certain  districts  being  duly  educated  for  the  purpose, 
and  insisted,  on  the  other,  that  masters  should  within  these 
districts  take  one  of  these  persons  on  board  their  ships  to 
superintend  the  steering,  the  usual  relation  between  owner 
and  servant  was  to  be  entirely  at  an  end  (e) .  There  has.  Statutory 
however,  been  no  necessity  in  modern  times  to  examine  closely  sin^^^igi2 
the  application  of  common  law  doctrines  to  the  case  of  com-  tp  i^n. 
pulsory  pilotage,  for  from  1812  to  the  end  of  1917,  owners 
have  by  various  statutes  been  relieved  from  liability  for  loss 
or  damage  occasioned  by  the  fault  of  qualified  pilots  acting 
in  charge  of  their  ships  within  any  district  where  the  em- 
ployment of  such  pilots  was  compulsory  by  law  (/) .  This  Exemption 
exemption  is  now  abolished  from  January  1st,  1918,  by  the 
Pilotage  Act,  1913,  s.  15,  and  the  liability  of  owners  for 
loss  or  damage  occasiojied  by  pilots  is  now  the  same  whether 
the  employment  of  the  pilot  is  voluntary  or  compulsory. 

The  Pilotage  Act,  1913,  s.  15,  sub-s.  (1);  is  as  follows:—  Pilotage  Act, 

1913  (2  &  3 
*  ,  ,.  ■,        i     A  Geo.  5,  c.  31), 

(1.)  Notwithstanding  anything  in  any  pubuc  or  local  Act,  s.  15. 
the  owner  or  master  of  a  vessel  navigating  under  circumstances 
in  which  pilotage  is  compulsory  shall  be  answerable  for  any 
loss  or  damage  caused  by  the  vessel  or  by  any  fault  of  the 
navigation  of  the  vessel  in  the  same  manner  as  he  would  if 
pilotage  were  not  compulsory. 

(e)  The  Ealley  (1867),  L.  E.  2  pilotage  district:   see  per  Martin, 

A.  &  E.  1,  16,  per  Sir  E.  PhiUi-  B.,  General  Steam  Namgation  Co, 

more.     See  also  per  Lord  Stowell,  v.  British  and  Colonial  S.  N.  Co. 

The   Neptune   the   Second    (1814),  (1868),   L.   E.     3     Ex.    330,    342. 

1  Dods.  467.  Merchant  Shipping  Act,  1854   (17 

(/).  (1812),  52  Geo.  3,  c.  39,  &  18  Vict.  c.  104),  s.  388:  ex- 
s.  30:  this  Act  would  seem  to  emption  limited  to  cases  where 
have  been  confined  to  the  Thames.  employment  compulsory.  Mer- 
(1826),  6  Geo.  4,  o.  125,  b.  55.  chant  Shipping  Act,  1894  (57  &  58 
This  Act  would  seem  to  have  ex-  Vict.  o.  60),  s.  633,  is  in  same  terms 
tended  the  exemption  to  all  cases  as  sect.  388  of  the  Merchant  Ship- 
where  the  master  gave  over  charge  ping  Act,  1854. 
of  his  ship  to  a  Uoensed  pilot  in  a 
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Sub-sect.  (2)  directs  that  the  section  shall  not' take  effect 
until  January  1st,  1918,  unless  an  earlier  date  is  fixed  by 
Order  in  Council  (no  earlier  date  has  been  fixed);  and  sub- 
sect.  (3)  directs  that  sect.  633  of  the  Merchant  Shiplping 
Act,  1894,  shall  cease  to  have  effect  when  the  section  comes 
into  force. 

The  wording  of  the  section  is  curious,  for  a  vessel  does  not 
navigate,  but  is  navigated,  and  it  was  not  the  circumstance 
that  pilotage  was  compulsory,  but  the  fact  that  a  pilot  in 
charge  by  compulsion  of  law  caused  the  damage  that  relieved 
the  shipowner  from  liability.  If  "navigating"  is  to  be 
referred  to  "  master  or  owner,"  then  the  section  does  not  in 
terms  cover  the  case  of  a  compulsory  pilot  navigating  a 
vessel,  with  the  result  that,  though  the  statutory  exemption 
is  removed  by  sub-section  (3),  owners  wiU  not  be  liable  at 
law  for  the  acts  of  pilots  whom  they  are  compelled  to  employ, 
unless ,  the  principles  laid  down  in  The  Maria  and  other 
cases  referred  to  above  are  held  to  be  unsound.  It  is  sub- 
mitted, however,  that  the  intention  of  the  Legislature  that 
the  defence  of  "compulsory  pilot"  to  claims  for  damage 
should  be  completely  abolished,  is  so  clearly  indicated  by 
the  reference  to  an  International  Convention  (g)  in  sub- 
sect.  (2),  and  by  the  repeal  of  sect.  633  in  sub-sect.  (3),  that 
this  construction  must  be  rejected,  and  "navigating"  read, 
as  if  "to  navigate  "  were  an  intransitive  verb,  and  meaning 
"sailing"  or  "proceeding."  Read  thus  the  section  would 
seem  to  give  effect  to  the  Convention,  and  the  liability  of 
an  owner  will  be  the  same  in  the  event  of  any  loss  or  damage 
being  caused  by  the  fault  of  a  pilot,  whether  he  were  engaged 
voluntarily  or  by  compulsion  of  law.  The  words  "notwith- 
standing anything  in  any  public  or  local  Act"  do  not  limit 
the  effect  of  the  succeeding  operative  words,  but  mean  no 
more  than  that  nothing  in  any  Act  shall  be  an  impediment 
to  the  measure  (h). 
Duties  of  The  Legislature  has  not  defined  the  duties  of  a  pilot  or 

master.  his  relation  to  the  master  of  the  vessel  on  which  he  is  taken. 

In  the  Pilotage  Act,  1913,  it  seems  to  be  contemplated  that 

((/)  Art.  5  of  the  Collisions  Con-  (A)  Stroud,  Judicial  Dictionary, 

vention,  1910,  infra,  p.  551.  quoting  Dwarria. 
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the  pilot  should  "  take  charge  of  the  ship  "  (i),  but  there 
is  no  express  direction  to  that  effect.  While  exemption  from 
liability  for  the  fault  of  compulsory  pilots  was  in  force,  it 
was  held  that  the  whole  conduct  of  the  navigation  of  the  ship 
belonged  to  the  pilot,  and  that  his  orders  had  in  all  ordinary 
circumstances  to  be  obeyed  (fc).  But  now  that  the  owner  is 
liable  whether  the  damage  is  caused  by  the  fault  of  the  pilot 
or  of  the  owners'  servants,  there  would  seem  to  be  no  obli- 
gation to  give  over  charge  of  the  ship  to  the  pilot,  and  no 
reason  why  pilots  should  not  be  treated  in  this  country  as 
they  are  in  most  foreign  countries,  merely  as  expert  advisers 
to  the  master.  More  responsibility  will  be  thrown  on 
masters,  whatever  be  the  view  as  to  the  position  and  duties 
of  pilots,  for  they  will  be  unable  to  get  rid  of  responsibility 
in  pilotage  waters  by  leaving  the  navigation  in  charge  of  the 
pilot.  The  Act  does  not  abolish  compulsory  pilotage,  though 
it  takes  away,  from  January  1st,  1918,  the  protection  given 
to  owners  from  claims  for  damage  caused  by  compulsory 
pilots,  and  a  master  failing  to  take  a  pilot  in  a  district  where 
pilotage  is  compulsory  is  liable  to  a  penalty  (Z);  he  must 
also  give  facilities  for  boarding  his  ship  (m),  and  must  declare 
his  ship's  draught,  length  and  beam,  if  requested  (n).  The 
Act  extends  to  the  United  Kingdom  and  the  Isle  of  Man, 
and  applies  to  all  ships,  British  and  foreign  (o). 

In  cases  in  wliich  the  question  at  issue  was  the  ship-  Further 
owner's  liability  for  collision  where  pilotage  was  compul-  on^posftion," 

sory,  the  law  assigned  certain  duties  to  the  master  and  others  duty,  and 

.  -1.     1  •  PI  responsibility 

to  the  pilot;  and  it  was  held  that,,  if  the  master  interfered  of  master 

with  the  pilot  in  his  own  province,  he  did  so  at  the  risk  of  ^''j,^,^'^"^ 
making  his  owner  liable  in  case  of  collision  (p).  It  is  fre- 
quently the  duty  of  a  master  to  take  a  pilot  in  waters  where 
there  is  no  compulsion  of  law  to  do  so,  and  questions  have 
arisen  as  to  the  scope  of  the  master's  authority  and  duty 
when  a  pilot  is  on  board  under  such  circumstances,  and  as 

(j)   See  sect.   11,  sub-sect.   (2);  (m)  Ibid.  s.  44. 

sect.  44,  sub-sects.  (1),  (3).  (n)  Ibid.   ».  31. 

(ft)    The    Christiania     (1850),   7  (o)  Ibid.  s.  61. 

Moo.  P.  C.  160,  171 ;  The  Duke  of  (p)  These  cases  were  referred  to 

Cambridge  (1874),  L.  E.  6  P.  C.  in  detail  in  previous  editions  of  this 

451,  457.    See  The  Guy  Mannering  work,  but  it  is  considered  that  no 

(1882),   7  P.  D.   132,  134.  useful  purpose  would  be  served  by 

(?)  Pilotage  Act,  1913,  s.  11  (2).  incorporating  them  in  this  edition. 
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to  hib  liability,  not  only  in  respect  of.  damages  I'or  collision, 
but  for  other  matters  connected  with  the  navigation  of  the 
ship.  There  is  reason  to  think  that  outside  the  law  courts 
nautical  opinion  is  by  no  means  unanimous  in  assigning  to 
tho  master  the  subordinate  position  in  which  he  is  placed 
by  the  Admiralty  decisions  referred  to  above. 

It  is  possible 'that  the  doctrine  of  the  Admiralty  Court  with 
reference  td  the  supreme  authority  of  the  pilot  may  have 
originated  in  antiquated  regulations  for  the  Royal  Navy, 
whioli  provide  that  the  pilot  is  to  "have  the  sole  charge  and 
cominand  of  the  ship";  that  he  is  to  give  the  orders  for 
navigating  the  ship,  and  that  the  captain  is  to  see  them 
carried  out  (q).  This  view  of  the  pilot's  position  and  duties 
probably  dates  from  the  days  when  the  navigating  and 
fighting  branches  of  the  service  were  entirely  distinct.  Later 
regulations  (of  1808  to  1899)  are  very  different.  Art.  1007 
of  tho  regulations  of  1899  provides  that  the  captain  and 
navigating  officer  are  to  "  attend  particularly  to  his  (the 
pilot's)  conduct,"  and  that  if  he  is  "  not  qualified  to  conduct 
the  ship"  or  runs  her  into  danger,  he  is  to  be  "removed 
from  charge";  "and  if  the  ship  should  be  at  any  time 
damaged  through  the  ignorance  or  negligence  of  the  pilot, 
when  a  common  degree  of  attention  on  the  part  of  the  captain 
and  navigating  officer  would  have  prevented  the  disaster, 
those  officers  will  be  deemed  to  have  neglected  their  duty." 
Under  this  article  it  is  held  by  the  Lords  of  the  Admiralty 
that,  if  a  ship  gets  ashore'  on  a  well-known  sand  in  conse- 
quence of  an  obviously  wrong  course  given  by  the  pilot,  the 
captain  is  responsible.  Thus,  in  the  case  of  The  Vigilant, 
which  got  ashore  on  the  Gunfleet  Sand  on  the  22nd  of 
October,  1862,  with  a  pilot  on  board,  the  captain  and  the 
master  were  severely  censured  by  the  Lords  of  the  Ad- 
miralty (r) . 

The  opinion  of  the  Elder  Brethren  of  the  Trinity  House 
upon  the  respective  duties  of  master  and  pilot  is  as  follows  :• — ' 
"  That  in  well-conducted  ships  the  master  does  not  regard 
the  presence  of  a  duly  licensed  pilot  in   compulsory  pilot 


(?)  MSS.  Eegulations  for  1790, 
in  the  Admiralty  Library  at 
Whitehall. 


(r)  See  Report,  &c.  of  the  Un- 
seaworthy  Ships  CommisBion,  -1874, 
vol.   2,  p.  528. 
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waters  as  freeing  him  from  every  obligation  to  attend  to  tlae 
safety  of  the  vessel ;  but  that;  while  the  master  sees  that  his 
officers  and  crew  duly  attend  to  the  pilot's  orders,  he  himself 
is  bound  to  keep  a  vigilant  eye  on  the  navigation  of  the 
vessel,  and,  when  exceptional  circumstances  exist,  not  only  to 
urge  upon  the  pilot  to  use  every  precaution,  but  to  insist 
upon  such  being  taken."  And  they  add,  that  this  is  the 
view  generally  taken  by  shipowners  (s) . 

The  opinion  of  the  Board  of  Trade  as  to  the  respousibility  Opinion  of 
of  the  master  is  that  "he  is  bound  to  exercise  a  vigilant  * ^^ade*^ 
supervision,  and  that,  though  the  advice  of  the  pilot  is  of  the  , 

greatest  value,  the  master  is  not  bound  to  follow  it  implicitly, 
if  it  appears  in  his  deliberate  judgment  to  involve  danger  to 
the  ship."  In  accordance  with  this  opinion,  the  Board  of 
Trade  holds  that  it  rests  with  the  master  to  decide  whether 
in  bad  weather  he  will  get  under  way  for  sea,  and  to  say 
whether,  under  threatening  circumstances,  he  will  proceed  or 
turn  back  (t). 

In  the  Suez  Canal  and  elsewhere  abroad  there  is  a  fixed  Foreign  law 
and  compulsory  charge  for  pilotage,  but  the  pilot  does  not  *^^  j„t_  ^f 
supersede  the  master  in  the  command  and  conduct  of    the  pi^°*- 
ship.    He  is  on  board  only  as  the  adviser  of  the  master;  the 
responsibility  as  regards  the  navigation  of  the  ship  remains 
with  the  master  (m).     It  is  believed  that  the  position  of  the 
pilot  and   the   liability  of  the  shipowner  is   the  same  in 
Canada  (x),  Prance,  Holland,  Belgium,  on  the  Danube  (y), 
and  in  Spain  (z);  but  in  Portugal  (a)  the  law  was  similar  to 
that  of  England.    In  America  it  seems  that  the  ship  is  liable 
in  rem,  but  that  the  shipowner  is  not  liable  in   personam 


(»)  See  note  (r),  supra.  (1899)    P.    177  ;    The    SalUngton, 

(0   See  a  letter  from  T.  Gray,  (1903)    P.    77  ;    The    Agnes    Otto 

Esq.,    to    the    Mercantile    Marine  (1887),  12  P.  D.  56. 
Asspeiation,  4th  Oct.  1873,  Unsea-  (z)    The     Spanish     Commercial 

worthy     Ships    Commission,   1874,  Code,  Art.  834,  expressly  provides 

vol.    2,  p.   527.  that   the  presence   on  board  of  a 

(«)  The  Gufi  Mannering  (1882),  pilot   shall  not   exempt   the   ship- 

7  P.  D.  52,  132.  owner   from   liability. 

(x)  36  Vict.  c.  54  (Canada.)    Cf.  («)    See  Com.   Code   (Portugal), 

The      Quebec     and     The     Charles  Art.  492  (3).     Portugal  is  a  party 

Chaloner,  19  Lower  Canada  Jurist,  to     Maritime     Convention,     1909  ; 

201.  it   is  believed    the    law   has   been 

(y)  The  Augusta  (1886),  6  Asp.  altered. 
M.  C.  58,  161;  The  Prins  HendriJc, 


M. 


16 


24-2 


COMPULSORY  PILOTAGE. 


Liability 
of  pilot. 


The  pilotage 
authority  in 
not  liable. 


Dock  or  har- 
bour master 
in  charge. 


where  ho  is  compelled  to  employ  the  first  pilot  who  offers  (6). 
The  German  Commercial  Code,  Art.  738,  appears  to  exempt 
owners  from  liability  for  the  negligence  of  a  pilot  whom  the 
ship  is  bound  to  employ  (c). 

A  pilot  is  liable  for  damage  caufied  by  his  default  {d), 
but  where  a  pilot  has  given  a  bond  his  liability  is  limited 
to  the  amount  of  the  bond,  together  with^  the  aniount  payable 
to  him  for  pilotage  in  respect  of  the  voyage  in  which  he  was 
engaged  when  his  liability  arose  (e). 

Attempts  have  in  some  cases  been  made  to  recover  from  the 
pilotage  authority  damages  for  a  collision  caused  by  the  fault 
of  a  licensed  pilot,  but  with  little  success  (/) .  In  one  (Scotch) 
case,  however,  where  the  circumstances  were  peculiar,  a 
harbour  authority  was  held  liable  for  the  negligence  of  a 
person  acting  as  pilot,  on  the  grbund  that  he  was  their 
servant.,  The  harbour  authority,  having  power  to  license 
pilots  under  the  Merchant  Shipping  Act,  1864  (ss.  330 — 388), 
was  held  liable  for  injury  to  a  stearner  entering  the  harbour, 
caused  by  the  fault  of  a  boatman,  not  licensed  as  a  pilot,  who 
was  acting  in  charge  of  the  steamer  as  pilot,  and  was  em- 
ployed by  the  defendants,  the  harbour  authority  (g') .  The 
grant  or  renewal  of  a  licence  to  a  pilot  does  not  impose  any 
liability  on  the  authority  for  any  loss  occasioned  by  any 
act  or  default  of  the  pilot  {h) . 

In  many  ports  the  harbour  or  dock-master  has  power,  by 
Act  of  Parliament,  to  regulate  the  movements,  mooring,  and 
berthing  of  ships.  When  a  vessel  is  acting  under  the  orders 
of  such  a  person  her  owners  are,  as  regafds  liability  for 
daihage  done  by  her,  in  the  same  position  as  they  were  when 
she  was  in  charge  of  a  compulsory  pilot  before  January  1st, 
1918;  the  dock-master  is  not  their  servant,  and  they  are 
not  liable  for  damage  caused  by  his  negligence  (i) .     Thus 


(S)  Smith  V.  Condry,  1  How.  28; 
The  China,  7  Wall.  53;  Smith  v. 
T}ui  Creole,  2  Wall.  jun.  485; 
Homer  Bamsdell  Co.  v.  Compagnie 
Oenerale  Transatlantigtfe,  182  U.  iS. 
Eep.  406;  Ex  parte  McNeal,  13 
Wall.  236;  Sussy  v.  Donaldson,  4 
Dallas,  19i;  Flanigan  v.  Washing- 
ton Insurance  Co.,  7  Barr.  306. 

(c)  It  is  believed  that  the  ex- 
emption does  not  extend  to  the  acts 
of  a  pilot  for  whom  the  ship  is 
bound  to  pay,  but  need  not  take, 


as,  e.g.,  in  the  Elbe. 

(d)  See  awpra,  p.  76,  and  infra, 
p.  277. 

(e)  Pilotage  Act,  1913,  b.  3$. 
(/)  See  supra,  p.  108. 

(^)  Holman  v.  Irvine  Harbour 
Trustees  (1877),  4  Sess.  Cas.  4th 
ser.  406. 

(A)  Pilotage  Act,  1913,  a.  19. 

(.)  The  Mystery,  (1902)  P.  116. 
Cf .  The  New  YorJc  PofCket,  4  Low. 
Canada  Eep.  343. 
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'it  was  held  that  a  ship  which  was  damaged  by  another  falling 
■over  against  her  at  low  water  was  not  entitled  to  recover 
damages  against  the  other,  the  latter  having  been  berthed 
under  the  directions  of  the  dock-master  (k) . 

But  in  a  place  where  vessels  are  required  to  take  up  their     . 
berths  under  the  orders  of  a  harbour  master,  if,  without  any 
directions  from  him,  a  ship  takes  up  a  berth  at  which  she  is 
afterwards  injured  by  another  properly  berthed,  she  cannot 
recover  against  the  latter  (Z). 

If  ordered  to  do  so  by  the  dock  authorities,  a  ship  must 
«end  down  her  yards;  and  she  must  shift  her  berth,  even 
after  she  has  been  properly  moored  by  their  order,  and 
th'ough  she  is  safer  where  she  is  (m). 

If,  in  carrying  out  the  orders  of  the  dock-master,  ordinary 
prudence  would  suggest  that  a  particular  precaution  should 
be  taken,  a  vessel  neglecting  to  take  that  precaution  will  be 
held  to  be  in  fault.  Thus  when  a  ship  was  being  moved 
under  the  orders  of  a  dock-master,  and  negligently  omitted 
to  use  a  check  rope,  her  owners  were  held  liable  for  damage 
she  did  to  other  craft  in  consequence  (n) . 

So,  if  a  vessel  ordered  to  shift  from  a, berth  to  make  roxim 
for  another,  moors  so  close  that  the  swell  of  passing  traffic 
icauses  her  to  range  up  against  the  other,  she  will  be  held 
'  liable  (o).  But  where  the  dock-master  gives  a  specific  order, 
it  seems  that  it  must  be  obeyed,  though  those  on  board  the 
.ship  may  doubt  its  prudence  (p);  but  if  it  is  certain  that 
■disaster  will  follow  from  obedience,  they  are  justified  in 
disobeying  it  (q) .  A  dock-master  has  authority  to  give  direc- 
tions to  a  ship  coming  into  dock  (r),  and  to  order  a' ship  to 
leave  (s) . 

A  ship  going  out  of  dock  under  the  orders  of  a  dock- 
master  was  offered,  and  accepted,  the  services  of  the  dock 

(fc)    The    Economy  ,(1835),     1  KeiJ.   186. 
Pritoh.  Ad.  Dig.  3rd  ed.  286.  And  Qp)  See  Reney  v.  Magistrates  of 

see  The  Bilbao  (I860),  Lush.  149.  Kirlicudbrighi,    (1892)    App.    Gas. 

Q)  The  Jacob  (1860),  1  Pritch.  264. 
Ad.   Dig.   3rd  ed.   286.  (?)   Taylor  v.  Burger  (1898),  8 

(m)  The  Excelsior  (1867),  L.  R.  Asp.   M.  0.  364. 
2  A.  &  B.  268.  (>')     Reney     v.     Kirkcudbright 

(m)  The  Cynthia  (1877),  2  P.  D.  Magistrates,  (1892)  App.  Cas.  264, 

52.     See  also  The  Excelsior  (1867),  269. 
L.  R.  2  A.  &  E.  268.  («)  The  Sunlight,  (1904)  P.  100, 

(o)    The    GreenfM?int,    18    Fed.  112. 
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company's  tug.  Through  want  of  power  in  tha  tug,  a^ 
collision  occurred.  The  owners  were  held  liable,  there  being 
no  obligation  upon  them  to  accept  the  services  of  the  tug,  or 
on  the  company  to  supply  one(f). 

The  dock  or  harbour  authority  is  liable  for  injury  done  to 
a  ship  whilst  under  way  and  under  the  orders  of  the  dock  or 
harbour  master  (m);  and  the  liability  would  be  the  eame  where 
damage  is  done  by  the  ship  (x) .  Such  authorities  are  liable 
for  damage  done  to  ships  by  the  negligence  of  their  officials 
or  owing  to  failure  to  carry  out  their  obligations  (y) . 


Since  the  Pilotage  Act,  1913,  s.  15,  came  into  force,  the 
majority  of  the  cases  dealing  with  compulsory  pilotage,  and  the 
liability  of  owners  for  acts  of  their  servants  while  the  ship  was 
in  charge  of  a  compulsory  pilot,  and  the  statutes  imposing  com- 
pulsory pUotage  in  various  districts,  have  ceased  to  be  material 
in  cases  of  collision  occurring  after  January  1st,  1918.  They 
have  accordingly  been  omitted  from  the  present  edition  of  this 
work. 


(t)  The  Selgic  (1875),  2  P.  D. 
51,  note. 

(«)  The  Zeta,  (1893)  App.  Oas. 
4fi8;  The  Ehonna  (1883),  10  P.  D. 
24. 

(se)  See,  on  this  question,  Mersey 
JDoek  Trustees  v.  Gibbs  (1866), 
L.  E.  1  H.  L.  93;  Metcalfe  v. 
Keiherington  (1860),  11  Ex.  257; 
5  H,  &  Ni  719;  Holman  v.  Irvine 


Harbour  Trustees  (1877),  i  Ct.  of 
Sess.  Cas.  4th  ser.  406 ;  Shato,  Savill 
and  Albion  Co.  v.  Timaru  Harbour 
Board  (1889),  15  App.  Oas.  429; 
The  Apollh,  (1891)  App.  Oas.  499,. 
supra,  p.  107;  The  Burlington 
(1895),  8  Asp.  M.  €.  38;  The 
Haiata,   (1898)  App.  Cas.  513. 

(y)    Ct.   The  Bearne,   (1906)   P. 
48. 
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CHAPTEE  XI. 

COLLISION  "WITH  REFERENCE  TO — (1)  THE  SHIPOWNER'S  LIA- 
BILITY AS  CARRIER — ^(2)  THE  CONTRACT  OF  INSURANCE. 
— CRIMINi^L  AND  OTHER  CONSEQUENCES  OF   COLLISION. 

The  liabilitj'  of  the  shipowner  for  loss  by  collision  of  goods 
on  board  his  ship  will  usually  depend  on  the  terms  of  the 
contract  of  carriage.  His  liability  apart  from  statutory 
limitations  (a),  and  so  far  as  it  is  not  modified  by  express 
sftipulations  in  the  contract,  depends  on  whether  he  is  a 
common  carrier  (or  subject  to  the  same  liabilities  as  a  common 
carrier),  or  is  a  bailee  for  hire.  The  owner  of  a  general  ship,  whether 
{i.e.,  one  taking  the  goods  of  any  shipper)  is  a  common ^'''P°™°^* 
carrier  (6).  An  owner  of  barges  contracting  to  carry  goods  carrier. 
for  a  customer,  and  carrying  only  one  customer's,  goods  in  a 
barge,  but  not  hiring  a  specific  vessel  for  the  purpose,  is  not 
a  common  carrier,  but  is  subject  to  the  same  liability  in 
respect  of  the  goods  he  carries  as  a  common  carrier  (c) . 
Whether  the  owner  of  a  ship  that  is  not  a  general  ship,  and 
carries  goods  for  hire,  is  liable  as  a  common  carrier  is  doubt- 
ful (d).  Again,  whether  the  owner  of  a  general  ship  is  liable 
as  a  common  carrier,  except  so  far  a^  he  is  protected  by  the 
contract,  where  he  carries  goods  under  a  bill  of  lading,  has 
been  much  disputed  (e).  It  appears  to  be  now  decided  that, 
he  is  not  (/) . 

At  common  law,  where  the  shipowner  is  subject  to  the  Shipowner's 

(o)  Merchant  Shipping  Act,  Go.  (1883),  10  Q.  B.  D.  521,  C.A. 
1894,   88.    448    (dangerous   goods),  (e)  See  1  Parsons  on  Shipping, 

602   (fire,  valuables).  pp.  245  seg.,  ed.  1869,  wheie  the 

(J)  Nugent  v.  Smith  (1876),  1  writer  states  that  he  is  not  so  liable. 
O.  P.  D.  423,  C.  A.  (/)   Nugent  v.   Smith   (1876),   1 

(c)  Liver  Alkali  Co.  v.  John-  0.  P.  D.  19,  423;  but  see  per 
ion   (1874),  L.   R.   9  Ex.   338.  Pollock,  B.,   Chartered  Meroantile' 

(d)  See  Liver  Alkali  Go.  v.  Bank  of  India,  London,  and  China 
Johnson,  ubi  supra;  Nugent  v.  v.  Netherlands  India  Steam  Navi- 
Smith  (1866),  1  O.  P.  D.  19;  ibid.  gation  Co.  (1882),  9  Q.  B.  D.  118; 
423;  Chartered  Mercantile  Bank  of  Hayn  v.  CulUford  (1878),  4  G.  P. 
India,  London,  and   China  v.  Ne-  D.   182. 

therlands  India  Steam  Navigation 
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SHIPOWNER'S  LIABILITY  AS  CARRIER. 


Uabilit  J  at 
common  law. 


Shipowner'.s 
liability  on 
the  contrai't 
of  carriage. 


liability  of  a  common  carrier,  he  is  liable  for  the  loss  of  and 
for  all  damage  to  goods  while  being  carried  by  him,  unless 
caused  by  the  act  of  God  or  of  the  King's  enemies  or  the 
inherent  vice  of  the  goods  themselves  {g),  or  the  shipper's 
default  {h),  or  by  their  having  been  properly  made  the  sub- 
ject of  a  general  average  sacrifice,  as  by  their  having  been 
jettisoned  in  a  case  of  necessity  {i).  For  injury  to  passen- 
gers on  board  his  ship  he  is  liable  only  where  it  is  caused 
by  the  negligence  of  himself  or  his  agents,  the  officers  or 
crew(fc).  To  passengers,  therefore,  he  is  liable  for  injury 
in  a  collision  caused  by  the  fault  of  his  own  ship,  or  by  the 
fault  of  both  ships.  To  cargo-owners  he  is  liable  at  common 
law  for  loss  or  damage  in  a  collision  by  the  fault  of  his  own 
or  of  both  ships,  or  where  it  is  an  inevitable  accident.  It 
is  possible  that  a  collision  might  occur  by  act  of  God,  iu 
which  case  he  would  not  be  liable.  But  the  ordinary  so- 
called  case  of  collision  by  inevitable  accident,  as  where  it  is' 
caused  by  stress  of  weather,  fog,  or  latent  defect  in  gear, 
would  not  be  held  to  be  an  act  of  God  (J) . 

It  has  been  held  in  America  that  owners  of  a  tug  towing 
craft  with  goods  on  board  are  not  liable  as  common  carriers 
for  the  safety  of  the  goods  (to)  . 

In  practice  the  shipowner  carrying  goods  usually  contracts 
himself  out  of  the  onerous  liability  im'posed  on  him  by  the 
common  law.  By  the  charter-party  or  bill  of  lading  it  is 
usually  agreed  that  the  goods  shall  be  carried  and  delivered 
m  good  order,  unless  loss  or  damage  shall  arise  from  certain 
specified  causes.  In  a  modeim  contract  of  carriage  these 
causes,  technically  called  "exceptions,"  are  usually  very 
numerous,  ,an'd  commonly  include  "perils,  dangers,  and  acci- 


Cg)  Nugent  v.  Smith  (1876),  1 
O.  P.  D.  432;  Liver  Alkali  Co. 
V.  Jolmson  (1874),  L.  'R.  9  Ex. 
3'38;  Morrison  v.  Shtm,  (1916)  2 
K.   B.   783. 

(A)  Boyal  Mail  8.S.  Co.  v.  Mao- 
intyre  (1911),  16  Com.  Cas.  231; 
Ohrloff  V.  Briscoe  (1866),  _L.  R. 
IP.  C,  231,  contract  eas^s,  but 
a  common  carrier  is  not  liable  for 
the  same  reason. 

(«■)  Burton  v.  English  (1883),  12 
Q.  B.  D.  218;  Mouse's  Case  (1608), 
12  Coke,  Rep.  63;  BirM6y  v.  Pres- 


grcve    (1801),   1    Bast,   220,  228. 

{K)  See  Sedhead  v.  Midland 
Rail.  Co.  (18t7),  L.  R.  2  Q.  B. 
412;  on  app.  ibid.  4  Q.  B.  379, 
and  the  eases  there  cited. 

(t)  See  Nugent  v.  Smith  (1876),, 
1  C.  P.  D.  19,  34,  as  to  what  is 
an  act  of  God. 

(«i)  Caton  V.  Rumney,  13  Wend. 
387.  This  seems  to  be  the  general 
rule,  hut  there  are  contrary  de- 
cisions. See  1  Parsons  on  Shippinsr 
(ed.  1869),  247,  note. 
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dents  of-  the  seas,  rivei's,  land,  carriage,  and  steam  naviga- 
tion, of  whatsoever  nature  and  kind."    Under  a  bill  of  lading 
so  framed  the  shipowner  is  not  liable  for  a  collision  which 
oocurs  without .  negligence  in  either  ship  (re),  or  for  a  col- 
lision caused  wholly  by  the  fault  of  the  other  ship  (o);  but 
he  ig  liable  where  there  is  negligence  in  his  own  shipi  (p) . 
Sometimes  in  the  bill  of  lading  there  is  contained  an  excep- 
tion of  "colHsion."     In  that  case  the  ehipowner  is  not  liable  Exception  of 
for  a  collision  caused  by  the  fault  of  the  other  shipi(g);  jn'hiiior" 
but  he  remains  liable  for  a  collision  caused  by  the  fault  of  i^^'Jing- 
his  own  ship.     The  reason  for  his  liability  for  a  collision, 
caused  wholly  or  in  part  by  the  fault  of  his  own  ship,  js 
that  "  underlying  the  contract  implied  or  involved  in  it  (the 
bill  of  lading)  is       .   .  an  engagement  on  his  part  to  use 
duo  care  and  skill  in  navigating  the  ship  and  carrying  the 
goods  "  (r).    But  he  ceases  to  be  liable  if  he  limits  the  general  Reception  of 
liability,  as  where  the  charter-party  or  bill  of  lading,  or  con-  °^^  iffence. 
tract  with  a  passenger  (s),  excepts  a  collision,  even  if  caused 
by  "  any  act,  neglect,  or  default  whatsoever,  of  the  pilot, 
master,  or  mariners,  or  other  servants  of  the  shiplownar  in 
navigating  the  ship."    These  words  cover  loss  in  a  collision 
caused  by  the  fault  of  the  carrying  ship;  but  not  loss  by  a 
colKsion  with  another  ship  of  the  same  owners  caused  entirely 
by  the  fault  of  such  ship  (t) . 

An  exception  of  "dangers  of  accidents  of  navigation"  in 
a  bill  of  lading  covers  loss  of  cargo  by  collision  caused  by  the 
fault  of  the  other  ship  (u) . 

(n)   huUer  v.   Fishm-   (1799),   u  tile  Bank,  ^e.  v.  Netherlands  India 

Bsp.     67;      CJvartered    -MercttntUe  Steam   Navigation   Co.    (1883)j   10 

Bank  of  India,  London,  and  China  Q.  B.  D.  521,  531. 

V.  Netherlands  India  Steam  Navi-  (r)  Per  Lord  Maonaghten,  The 

gation     Co.,     Limid.     (1883),     10  Xantho  (1887),  12  App.  Caa.  603, 

Q.  B.  D,  521.  515;   and  see  The  Europa,   (19'08) 

(o)  Wilson,  Sons  ^  Co.  v.  Owners  P.  84.    . 

of  Cargo  per  Xantho,  The  Xantho  («)   Maig  v.   Royal  Mail  S.   Co. 

(1887);    12   App.    Cas.    503,    over-  (1885),  54  L.  J.  Q.  B.  395,  640. 

ruling  Woodl&y  ^ .  Michell  (1883),  (J.)    Chartered  Mercantile  Bank, 

11  Q.  B.  D.  47.  #c.   V.   Netherlands    India    Steam 
ip)  The  Berriina  (No.  1)  (1886),  Navigation  Co.  (1883),  10  Q.  B.  D. 

12  P.  D.  36.  521.    Except,  perhaps,  where  there 
{q)  Lloyd  v.  General  Iron  Screw  is  negligence   on   the  part   of  the 

Collier  Co.  (1864),  3  H.  &  C.  284;  owner  in  appointing  an  incompe- 

O-rill  V.  General  Iron  Screw  Collier  tent    master    or    crew.      See    pgr 

Co.    (1866),  L.   B.    1   C.   P.   600;  Br«tt,  M.  E.   (1883),  10  Q.  B.  D. 

on  a.^.  ibid.  (1868),  3  C.  P.  476;  532. 

WoocU^    V.     Miehell     (1883),    11  («)  Garston  Sailing  Ship  Co.  v. 
Q.  B.  D.  47;    Chartered  Mercan- 


'^48  shipowner's  liability  as  carkier. 

The  Bernina  was  in  collision  partly  by  her  own  fault 
while  carrying  goods  on  a  bill  of  lading  which  did  not  except 
negligence.  These  goods  were  in  consequence  of  the  colli- 
sion transhipped  on  board  another  ship  on  a  bill  of  lading 
which  excepted  negligence,  and  whilst  being  carried  on  to 
cheir  destination  were  lost  by  the  fault  of  those  on  board 
the  carrying  ship.  It  was  held  that  they  were  transhipped 
for  the  purpose  of  earning  freight  under  the  original  bill  of 
lading,  and  that  the  owners  of  The  Bernina  were  liable  (v) . 
Collision  In  the  case  of  a  collision  between  the  carrying  ship  and 

of  the  same      another  belonging   to   the ,  same  owners,  the  effect   of   the 
owner.  exception  of  negligence  is  to  relieve  the  shipowner  from  his' 

liability  as  owner  of  the  carrying  ship  only,  but  does  not 
alter  his  liability  as  owner  of  the  other  ship. 

The  case  which  decided  these  points  was  as  follows: — 
A  collision  occurred  between  The  Crown  Prince  and  The 
At) eh,  a  ship  belonging  to  the  owners  of  The  Crown  Prince, 
by  the  fault  of  both  ships.  The  question  arose  whether  the 
shipowners  were  liable  to  the  owners  of  cargo  shipped  on 
board  The  Crown  Prince  under  a  bill  of  lading  containing 
exceptions  of,  amongst  other  things,  "  collision,"  and  "  acci- 
dents, loss,  or  damage  from  any  act,  neglect,  or  default 
whatsoever  of  the  pilots,  master,  or  mariners,  or  other 
servants  of  the  company  in  navigating  the  ship."  It  was 
held  that  the  shipowners  were  not  liable  upon  the  contract  of 
carriage.  ,BaggaUay  and  Lindley,  L.  J  J.,  were  of  opinion 
that  the  exception  of  "collision,"  although  it  did  not  cover 
the  negligence  of  The  Crown  Prince  (x),  did  cover  that  of 
The  A  tjeh ;  and  further,  that  the  negligence  of  The  Crown 
Prince  was  covered  by  the  exception  of  ''accidents,  &c." 
But  the  shipowners  were  held  liable  in  tort  {y)  for  the 
negligence  of  their  servants  on  board  The  Atjeh,  though,  by 
reason  of  the  rule  as  to  division  of  loss,  for  only  half  the 
loss  {z).  .  . 

Richie,  Borman  ^  Co.   (1887),  18  shipowner  in  tort  as  well  as  upon 

Q.  B.  D.  17.  the  contract,  see  Morgan  v.  Ravey 

(v)  The  Bernina  (No.  1)  (1886),  (1862),  6  H.  &  N.  265;   Pontifex 

12  P.  D.  36.  V.    Midland   Bail.    Co.    (1878),    3 

(o!)  Lloyd  y.  General  Iron  Screw  Q.  B.  D.  23. 

Gollier.Co.  (1864),. 3  H.  &  C.  284;  (a)    Chartered  Mercantile   Bank 

Gfrill  V.  General  Iron  Screw  Collier  of    India     v.     Netherlands     India 

Go.    (1866),  L.   E.    1   C.   P.   600;  Steam  Navigation   Co.    (1883),   10 

ihid.  3  C.  P.  476.  Q.  B.  D.  521. 

(y)    Ab   to   the   liability   of   the 
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Tho  rule  as  to  division  of  loss  where  both  ships  were  in  Euleasto 
fault  did  not  affect  the  right  of  a  cargo-owner  to  recover  lo^."*'""" 
full  damages  for  breach  of  the  contract  of  carriage  against 
the  owner  of  the  carrying  ship,  though  the  other  ship  wa« 
also  in  fault  for  the  collision  (a),  and  the  shipowner's  lia- 
bility under  his  contract  of  carriage  is  unaffected  by  sect.  1 
of  the  Maritime  Conventions  Act,  1911  (6). 

Damage  to  goods  in  a  collision  caused  by  the  negligence  of  Exception  of 
those  on  board  is  not  covered  by  an  exception  of  baxratry  in       *'^'*  ^^' 
the  bill  of  lading  (c) . 

In  the  absence  of  express  stipulation  to  the  contraay  la  Effect  of 
shipowner  impliedly  undertakes  that  his  ship  shall  perform 
the  voyage  undertaken  without  unnecessary  deviation.  A 
deviation  necessary  to  save  life  is  allowable  (d),  but  not  a 
deviation  only  to  save  the  property  of  others  (e).  A  devia- 
tion reasonable  in  the  circumstances  to  avoid  damage  to  ship 
or  cargo  is  allowable  (/) .  The  effect  of  deviation  is  to 
deprive  the  shipowner  of  the  benefit  of  the  clauses  in  his 
contract  of  carriage  by  which  his  liability  is  limited.  He 
win,  however,  have  the  benefit  of  the  common  law  exceptions 
to  the  liability  of  a  common  carrier,  if,  and  if  only,  he  can , 
stow  that  the  loss  by  one  of  these  excepted  causes  was  not, 
and  could  not  have  been,  occasioned  by  the  deviation  (g). 

The  right  of  a  railway  company  to  limit  its  liability  by  Limitations 
contract  When  carrying  goods  by  sea  depends  on  the  Act  companies! 
under  which  it  operates.  Companies  to  which  the  Railway 
Clauses  Act,  1863  {h)  applies  cannot  rely  on  any  exception 
unless  the  consignor  has  signed  a  special  contract  and  the 
Court  considers  the  exception  to  be  reasonable  (i) .  An  excep- 
tion of  negligence  of  servants  is  prima  facie  unreasonable  (fe), 

(a)  The  Bushire  (1885),  5  Asp.  .{a)    Morrison    v.     Shaw   SavUl, 

M.   6.  416.  (1916)    2   K.    B.    783,   where   the 

(6)   Sect.   1,  proviso   (c).  earlier  cases  are  discussed. 

(e)  Grill  v.  General  Iron  Screw  (//)  26  &  27  Vict.  c.  92. 

■Collier  Co.   (1868),  L.  R.  3  0.  P.  (0  Ihid.      soot.      31,     applying^ 

476.  sect.   7  of  the  Railway  and  Cknal 

(d)  Leduc  v.  Ward  (1888),  20  TrafBc  Act,  1854  (17  &  18  Vict. 
Q.  B.  D.  475;  Sdvis  v.  Garrett  v.  33),  to  steam  vessels  and  traffic 
(18c0),  6  Bing.  716.  carried  thereby. 

(e)  Soaramanga  v.  Stamp  (1880),  (A)  Doolan  v.  M.  R.  Co.  (1887), 
5  O.  P.  D.  295.                                        12  App.  Cos.  218,  229,  239;  Sig- 

(/)  JPhelps,  James  #  Co.  v.  Hill,  gall  v.    G.    C.   R.   Co.    (1909),   14 

(1^91)  1  Q.  B.  60S;  The  Teutonia  Com.    Cas.   239.      With   regard  to 

(1^,2),  L.   E.   4  P.   O.   171,  179;  sea  tr.aihc  the  G.   C.  B.  Co.  may 

Nobel  T.  Jenkins,   (1896)  2  Q.  B.  make  an  effective, contract  by  bill 
52f.. 
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Shipowner's 
liability  to 
charterer 
for  loss  by 
collision. 


Liability  of 
master  at* 
carrier. 


but  if  a  company  offers  to  carry  at  alternative  rates  -a  higher 
rate  with  a  liability  for  negligence  and  a  lower  without — and 
the  customer  acoeptg  the  latter,  the  contract  will  be  held 
reasonable  (Z) .  Where  a  company  contracts  to  carry  partly 
by  land  and  partly  by  sea  it  may  limit  its  liability  by  oertaiil 
excepted .  perils  by  a  notice  displayed  in  the  booking  office" 
or  printed  in  the  freight  note  or  receipt  (to). 

Whether  the  shipowners  are  liable  to  the  charterer  for  loss 
sustained  by  the  latter  in  consequence  of  a  collision  for  which' 
the  chartered  ship  is  in  fault  will  depend  upon  the  terms  of 
the  charter-party.  Where  such  liability  existe  it  will  extend 
to  expenses  of  salving  the  cargo,  which  have  been  paid  by 
the  charterers  or  their  underwriters  (n) . 

In  a  case  (o)  where  the  officers  and  crew  were  the  servante 
of  the  owner,  though  by  the  terms  of  the  charter-partj-  the 
ship  was  "placed  under  the  direction  of"  the  charterer,  it 
was  held  that  the  owners  were  liable  to  the  charterer  for  loss 
sustained  by  the  latter  in  consequence  of  the  ship  getting 
ashore  by  the  negligence  of  her  crew. 

The  master,  as.weU.  as  the  owner,  is  liable  for  the  loss  of 
goods  taken  on  board  by  him  as  a  common  carrier  (p) .  And 
it  is  said  that  he  is  liable  for  the  negligence  and  misfeasance 
of  his  officers  and  crew  (q).  In  America,  it  was  held  that  the 
master  was  liable  to  a  passenger  on  board  his  ship  who  was 
injured  by  a  collision  caused  by  the  fault  of  the  pilot,  and 
not  by  the  fault  of  the  master  (r) . 


of  lading  in  any  terms  by  reason 
of  its  private  Act  of  1912  (2  &  3 
Geo.  5,  0.  Iviii.  s.  lOi),  and  is  in 
the  same  position  as  the  older  com- 
panies whose  Acts  are  before  1863, 
e.g.,  L.  S.  W.  R.  Co.,  .see  The 
Stella,  (1900)  P.  161.  For  the 
position  of  the  G.  E.  R.,  see 
Western  Electric  Co.  v.  G.  E.  2i., 
(1914)  3  K.  B.  654. 

<0  G.  W.  R.  Co.  V.  McCarthy 
(1887),  12  Appi  Cos.  218. 

(»j)  Regulation  of  Railways  Act, 
1868  (31  &  32  Vict.  c.  119),  s.  14. 
The  perils  which  may  bo  excepted 
include  act  of  God,  King's  enemies, 
perils  of  the  sea.  With  regard  to 
the  effect  of  a  notice,  see  Voolan 
V.  M.  E.  Co.  (1887),  12  App.  Cas. 

792;  . 

(«)     Scaramanga    v.     Marquand 


(1885),  5  Asp.  M.  C.  410,  506. 

(o)  Omou  and  Cleland  Coal  and 
Iron  Co.  V.  Jluntley  (1877),  2 
C.  P.  D.  464.  Amongst  other  cases,. 
Fletcher  v.  Jiraddick  (l'806),  2  B. 
&  P.  (N;  R.)  182,  seems  to  have 
been  relied  on  by  the  Court  as 
establishing  that  the  owners  would 
be  liable  to  third  parties  for  the 
negligeiice  of  the  crew.  Gf.  The 
Tasmania  (1888),  13  P.  D.  110. 

(p)  Mors  V.  Slew  (or  Slue) 
(1672),  3  Keb. -72,  112,  135  (best 
report);  Raym.  220;  1  Mod.  85; 
1  Ventr.  238;  Boucher  v.  Lawson 
(1734),  Cas.  t.  Hardw.  86,  194. 

.(?)  Story  on  Agency,  §§  314— 
317;  3  Kent's  Comm.  218;  Molloy^ 
1.  2,  0.  2,  s.  13.  ' 

(»■)  Eenison  v.  Seymoi<r,  9  Wemd. 
9. 


ADMIRALTY  JURISDICTION. 
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There  is  iuriediotion  in  Admiralty  in  respect  of  a  claim  by  Jurisdiction 
t-U  ■  ■  Jtlv,    i,-ii    j!i    J-  4t         /    11  Admiralty 

tne  owner,  oonsigniee,  or  aeeignee  oi  trie  bill  oi  lading  oi  goods  in  case  of 

carried  into  any  port  in  England  or  Wstlea  (s),  for  damage  to  g^™"^®  ^" 
the  goods  by  the  negligence  or  breach  of  contract  by  the 
owner,  m.iaster,  or  crew  of  the  carrying  ship,  provided  no 
owner  or  piart  owner  of  the  ship  is  at  the  time  of  the  institu- 
tion of  the  action  resident  in  England  or  Wales  (()•  To 
enable  him  to  sue,  it  seems  to  be  necessary  that  the  property 
in  the  goods  should  have  passed  to  him  (u) .  Though  the 
statute  .gives  ,a  right  to  proceed  against  the  ship  in  Admiralty, 
there  is  no  maritime  lien  for  damage  in  such  a  case  (x). 

The  right  of  the  shipowner  to  recover  against  the  caa.'go-  Ship  sunk ; 
owner  general  average  contribution  for  the  expenses  of  raising 
his  ship  sunk  in  collision  is  considered  elsewhere  (y) . 

The  application  of  the  Act  limiting  the  liability  of  ship-  Limitation  of 
owners  upon  the  contract  of  carriage  to  an  amount  depending,  ^*  '    ^' 
upon  the  tonnage  of  their  ship  is  considered  above  in  connec- 
tion with  the  subject  of  limitaition  of  liability  (z). 


Collision  with  reference  to  the  Contract  oe 
Insurance. 

Loss  by  a  ooUision  whether  it  occurs  witliout  fault  in  Insurer's 
either  ship  or  by  the  fault  of  either  or  both  ships  is  a  loas  collision, 
by  peril  of  the  sea  withiu  the  meajiing  of  that  term  in  an 
ordinary  policy  of  insurance  on  ship  (&).     Where  the  lose  is 

(s)   As  to   the  meaning  oi    this  It  does  not  appear  that  these  cases' 

term,  see  The  Sahia .  Q.&&i) ,  Br.  &  wea-e  cited  in  The  Freedom. 
L.  61 ;  The  Pieve  Superiore  (1874),  (-3,)  The  Pieve  Svmeriore  (1874), 

L.  E.  5  P.  C.  482;   The  Dcmtzic  £,    r    5  P.  C.  482. 
(1864),  Br.  &  L.  102.  ,  .  j    ,  264 

(0  24  Vict.  0.  10,  s.  6;  36  &  37  ^^^  f  ^"^  P'   ^;:„ 

Vict.   c.  66,  s.   16.  (2)  ^■"1"''''  PP-    1^«   '^1- 

(«)    See   The    Freedom    (^1871),  (i)  In  Btdler  v.  Fisher  (1800),  3 

L.   K.   3  A.   &  E.   495,  following'  Esp.  67,  it  was  held  to  be  within 

The  St.  Cloud  (1864),  Br.  &  L.  4;  the  exceptionof  "  perils  of  the  sea  " 

yAe  iVorway  (1865),  Br.  &  L.  377.  ui     a     chaiterrparty :     Philips    v. 

The  contrary  has  been  held  by  Sir  BaUlie  (1780),  3  Dougl.374;  jSwi^A 

E.  Phillimore,  though  the  facta  did  v.  Scott  (1811),  4  Taunt.  126;  and 

not    render   a    decision    upon    the  see  per  Lord  Cairns,  C,  Simpsdti', 

point  necessary.     See  The  Figlia  v.  Thompson  (1878),  3  App.  Cas. 

Maggiore  (1867),  L.  E.  2  A.  &  E.  279,  286;    De    Vavx    v.    Salvador 

;06;  The  Nepoter  (1869),  ibid.  376.  (1836),  4  Ad:  &  E.  420;   Simpsoh 
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caused  by  a  peril  insured  against,  the  insurers  are  liablei, 
although  the  loss  was  also  caused  by  the  negligence  of  the 
insured  or  hie  eervants  (c) .  In  such  cases  the  loss  is  siaid 
to  be  caused  proximately  by  the  peril  specified,  and  remotely 
by  the  negligence*  and  the,  maxim  eausa  proxima  non  remota 
spectatur  applies  (d) . 

Damage  caused  by  grounding  on  a  sunken  wreck  is 
"damage  through  collision  with  any  other  ship  or  vessels  or 
.  .  .  sunken  .  .  .  wreck  "(e).  Grounding  on  the  toe  of 
a  breakwater  is  a  "collision  with  .  .  .  pieirs,  sitagea, 
or  similar  structures  "  (/).  Striking  a  barge  that  was  sunk 
and  about  to  be  raised  is  a  "  coUision  with  any  other  ship  or 
vessiel "  (igf) .  Striking  an  anchor  to  w'hich  another  vessel 
wias  riding  with  a  chain  is  collision  with  a  "vessel"  (h). 

Expenses  arising  from  delay  caused  by  collision  are  not 
recoverable  unless  the  policy  otherwisa  provides  (i) . 

By  the  old  form  of  marine  policy  the  iasurei®  did  not 
undertake  to  repay  to  the  assured  damages  which  may  be 
recovered  against  them  for  a  coUision  in  which  their  ship  was 
in  fault  (fc).     But  it  is  now  usual  for  the  insurers  upon  a 


V.  Thompson  (1877),  3  App.  Cas. 
279.  See  also  Blythe  v.  Marsh,  1 
M'Cord,  360,  cited  in  Angell  on 
Carriers,  5th  ed.  153,  not«,  as  to 
the  law  in  Ataerioa.  Practically 
all  influrancei  effected  in  the 
United  Kingdom  are  framed  on  the 
model  of  the  "  Lloyd's  policy  "  em- 
bodied in  the  Marine  Insurance 
Act,  1906  (6  Bdw.  7,  c.  41), 
Sched.  I.;  see  also  sect.  30. 

(c)  Marine  Insurance  Act,  1906 
(6  Edw.  7,  0.  41),  s.  55.  Dixon 
v.  Sadler  (1839),  6  M.  &  W.  414, 
415;  S.  C.  on  app.  (1841),  8  M. 
&  W.  896;  Walher  v.  Maitland 
(1834),  6  B.  &  A.  171;  Busk  v. 
RoycH  Eachang'B  Aasuranoe  Co. 
(1818),  2  B.  &  Aid.  73;  Dudgeon 
V.  Pembroke  (1877),  2  App.  Cas. 
284;  Davidson  v.  Burnand  (1869), 
L.  E.  4  C.  P.  117,  121. 

((i)  See  further  as  to  this  subject, 
Arnould  on  Insurance,  7th  ed. 
ss.  791  seq.;  Simpson  v.  Thompson 
(1877),  3  App.  Cas.  279.  Cf. 
French  Commercial  Code,  Arts.  350 
and  363;  Spanish  C.  C.  Art.  861; 
Dutch   C.    C.    Art.    637;    German 


C.  C.  Arts.  820,  821.  By  the  two 
first  codps,  only  abordages  fortwits, 
by  the  others,  all  collisions,  are  at 
the  insurer's  risk.  It  has  been  held 
that  loss  in  a  collision  caused  by 
the  fault  of  those  on  board  the 
carrying  ship  does  not  arise  from 
barratry,  within  ihe  meaning  of 
that  term  in  a  bill  of  lading:  Grill 
T.  General  Iron  Screw  Collier  Co. 
(1866),  L.  R.  3  C.  P.  476.  For 
an  instance  of  collision  as  causa 
proxima,  see  Reischer  v.  Borwick, 
(1894)  2  Q.  B.  648. 

(e)  The  Munroe,  (1893)  P.  248. 

(/)  The  Union  Marine  Insurance 
Co.  V.  Borwick,  (1895)  2  Q.  B.  279. 

(§-)  Chandler  v.  Blogg,  (1898)  1 
Q.  B.  ,32. 

(h)  Margetts  and  Ocean  Accident 
and  Guarantee  Association,  Bi, 
(1901)  2  K.  B.  792. 

(t)  Marine  Insurance  Act,  1906 
(6  Bdw.  7,  0.  41),  a.  55;  Shel- 
hourne  v.  Law  Investment  '■  Cor- 
poration, (1898)  2  Q.  B.  626;  De 
Vaux  V.  Salvador  (1836),  4  A.  & 
B.   420. 

(Tc)  De  Vaux  v.  Salvador  (1836), 
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Lloyd's  policy,  by  a  special  clause,  known  as  the  "running- 
down"  clause,  to  agree  to  pay  three-fourths  of  any  such 
damage.  The  clause  in  its  almost  invariable  form  at  the  ' 
present  time  does  not,  as  wiU  be  seen  below,  cover  every 
collision,  nor  every  class  of  damage  occasioned  by  a  collision 
These  unooveired  risks,  together  with  the  remaining  one- 
fourth  of  the  damages,  are  frequently  covered  by  separate- 
insurance  under  what  is  called  a  "fuU  protection"  policy. 

The  common  form- (Z)  of  the  running  down  clause  in  a 
Lloyd's  policy  is  as  follows:  — 

"  And  it  is  further  agreed  that  if  the  Ship,  hereby  Insured, 
shall  come  into  collision  with  any  other  Ship  or  Vessel,  and  the 
Assured  shall  in  consequence  thereof  become  liable  to  pay,  and 
shall  pay  by  way  of  damages  to  any  other  person  or  persons,  any 
sum  or  sums  not  exceeding  in  respect  of  any  one  such  collision 
the  value  of  the  Ship  hereby  Insured,  we,  the  Assurers,  will  pay 
the  Assured  such  proportion  of  three-fourths  of  the  sum  or  sums 
so  paid,  as  our  subscriptions  hereto  bear  to  the  value  of  the  Ship 
hereby  Insured,  and  in  cases  in  which  the  liability  of  the  Ship 
has  been  contested,  with  our  consent  in  writing,  we,  the  Assurers, 
will  also  pay  a  like  proportion  of  three-fourths  of  the  costs  which 
the  Assured  shall  thereby  incur  or  be  compelled  to  pay ;  but 
when  both  vessels  are  to  blame,  then  unless  the  liability  of  the 
Owners  of  one  or  both  such  vessels  becomes  limited  by  law, 
claims  under  this  clause  shall  be  settled  on  the  principle  of  cross- 
liabilities  as  if  the  Owners  of  each  Vessel  had  been  compelled  to 
pay  to  the  Owners  of  the  other  of  such  Vessels  such  one-half  or 
other  proportion  of  the  latter's  damages  as  may  have  been  pro- 
perly allowed  in  ascertaining  the  balance  or  sum  payable  by  or 
to  the  Assured  in  consequence  of  such,  collision.  Provided  always 
that  this  Clause  shall  in  no  case  extend  to  any  sum  which  the 
Assured  may  become  liable  to  pay  or  shall  pay  for  removal  of 
obstructions  Under  statutory  powers,  for  injuries  to  harbours, 
■  wharvfis,  piers,  stages  and  similar  structures,  consequent  on  such 

4  A.  &  E.   420.     This  case,  once  Abordage;    and   by    German  law: 

dissented  from  in- America,  is  now  German  O.  0.  Art,  824. 

recognized     as     binding     by     the  Q)  This    form     is     taken    from 

Supreme   Court:     General   Mutual  Marine    Insurance    Clauses,    1917, 

Insurance    Co.    v.     SJierwooi,    14  published  by  Witherby  &  Co.    The 

How.  352.    Aliter  by  French  law:  clause   approved   by   the  Institute 

Oaunipnt,  Biot.  do  Droit  Mar.  tit.  of     London     Underwriters     is     in 

aimilar  terms. 
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eollision  or  in  respect  of  the  cargo  or  engagements  of  the  Insured 
Vessel,  br  for  loss  of  life  or  personfd  injury.^'' 

A  running-down  clause  expressed  to  cover  damagee  which 
the  assured  ship  should  he  compelled  to  pay  for  running  down 
and  damaging  another  ship  was  held  not  to  include  damagteis 
recovered  against  the  insured  ship  by  the  representatives  of 
persons  on  board  the  other  ship  who  lost  their  lives  in  the 
collision  (to)  .  In  another  caee  (re)  a  similar  clause  was  held 
not  to  include  costs  which  the  insured  incurred  in  defending 
a  collision  action  brought  against  his  ship.  In  the  form  of 
policy  in  use  at  Lloyd's,  these  points  are  now  expressly  pro- 
vided for;  the  insurers  undertake  to  repay  three-fourths  of 
the  costs,  if  the  liability  of  the  ship  is  contested  with  their 
consent;  and  damages  for  loss  of  life  or  parsooal  injury  are 
expressly  left  at  the  risk  of  the  assured. 

The,  North  Britain  (o)  and  The  Faraguay,  by  the  fault  of 
both,  collided  in  the  Scheldt.  The  Vmaguay  sank,  and  her 
owners  were  oompelled  to  repay  to  the  Belgian  authorities 
the  cost  of  raising  her.  Tim  North  Britain  owners  paid  half 
this  sum  to  The  P.araguay  OAvners,  las  damages  caused  by  the 
collision;  and  they,  sought  to  recover  this  sum  from  the 
underwriters  on  The  North  Britain.  'In  the  policy  there  was 
a  proviso  that  the  underwriters  should  not  be  liable  for  "  any 
sum  which  the  assured  may  become  liable  to  pay  or  shall  pay 
for  removal  of  obstructions  under  statutory  powers."  It  wa^ 
held  upon  appeal,  reversing  the  decision  of  Grorell  Barnes,  J . , 
that  the  underwriters  were  not  liable. 

Where  the  insured  ship  damaged  the  nets  of  a  iishing, 
vessel  without  coming  into  collision  with  the  vessel  herself, 
and  was  compelled  to  pay  for  the  damage  done,  it  was  held 
that  the  insurers  were  not  liable  under  a  running-dovni  clause 
in  Lloyd's  form  as  given  above  {p) .  * 

Where  the  insured  ship  by  negligent  navigation  collided 


(m)  Taylor  v.  Dewai;  (1864),  6 
B.  &  S.  58.  But  the  contrary 
has  been  held  in  Scotland:  Coey 
V.  Smith  (1860),  22  Ct.  of  Sess. 
Caa.  2nd  ser.  955;  ExeeUior  Co.  v. 
Smith  (1860),  2  L.  T.   90, 

(m)  Xeno8  V.  Fox  (1868),  L.  R. 
4  C.  P.  665. 


(o)  T.he  North  Britain,  (1894) 
P.  77;  approved  in  The  Engineer, 
(1898)  App.  Gas.  382;  Burger  v. 
Indemnity  Mutual  Insurance  Co., 
(1900)  2  Q.  B.  348. 

(p)  Bennett  Siecimshvp  Co.  y. 
Hull  Mutual  Steams/iip  Protecting 
Society,  (1914)  3  K.  B.  67. 
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with  another  ship,  and  in  consequence  of  the  inoidente  of  shipn  caused 
that  collision,  including  the  measures  taken  to  avoid  it,  the  tet-weenone 
other  ship  collided  with  a  third,  the  insurers  were  held  liable  "■uninsured 
under  a  runnlng-doA^^l  clause  in  the  form  given  above  to  pay 
three-fourths  of  the  damages  in  which  the  insured  ship  had 
been  condemned  for  causing  the  collision  between  the  other 
two.     The  ground  of  the  decision  was  that  the  second  colli- 
sion was  the  direct  result  of  the  first  and  not  merely  a  second 
■disaster  caused  by  the  negligence  of  the  insured  8hip(g). 

When  a  tug  having  a  ship  in  tow  comes  into  collision  with  Collision 
a  third  vessel  by  the  fault  of  both  tug  and  tow,  and  the  tow  andttiSd"^ 
has  to  pay  damages  to  the  owners  of  the  third  vessel,  insurers  vessel, 
of  the  tow  are  liable  under  the  usual  running-down  clause  (r) . 

A  ship  was  insured  in  a  policy  containing  a  running-down  Value  of 
clause,  by  which  the  insurers  undertook  to  bear  three-fourths  ^^P- 
of  any  sum,  not  exceeding  the  value  of  the  ship  and  freight, 
which  the  assured  should  become  liable  to  pay,  and  should 
pay,  for  collision  with  another  ship.  The  ship  insured  was 
sold  in  an  Admiralty  damage  suit  for  less  than  her  value.  It 
was  held  that  the  underwriters  were  liable  for  no  more  than 
three-fourths  of  the  sum  for  which  the  ship  was  sold  (s) . 

The  Balnacraig  (t)  was  insured  with  the  London  Steamship  EfFeet  of 
Owners'  Insurance  Association  against  "loss  of  or  damage  to  ""imng- 
any  other  vessel  ....  so  far  as  such  loss  is  not  covered  by  without  pro- 
the  usual  form  of  Lloyd's  policies  with  the  clause  commonly  ^^"^°"  *'  *° 
known  as  the  running-down  clause  attached."     She  was  also  HabiiitieK. 
insured  with  the  same  Association  and  at  Lloyd's  against  the 
usual  maritime  risks,  including  collision.    Whilst  so  insured 
she  came  into  collision  with  The  Euro,  and  in  the  collision 
both  ships  received  damage,  but  the  loss  to  The  Balnacraig 
exceeded  that  to  The  Karo.     Both  ships  were  in  fault,  and 
the  owners  of  The  Karo  (without  any  action  being  brought 
by  oi'  against  them)  paid  to  the  owners  of  The  Balnacraig  the 
.difference  between  half  the  losses  on  the  two  ships  respectively. 
The  question  arose  (in  a  claim  for  a  set-off  in  an  action  for 
money  received  by  the  defendants,  The  Balnacraig  owners, 

(?)    France,   Fenwick   ^   Co.   v.  (s)  Thompson  ■v.Sfayno:ds  (1&51),  ' 

Merchants   Marine  Insurance   Co.,  7  E.  &  B.  172. 
■(1915)  3  K.  B.  290.  (0    London   Steamship    O%on0r8' 

(">•■)  McCowan  v.  Bain,  The  Niobe,  Insurance  Co.  v.  Grampian  Steifm- 

<1891)   A.   C.   401.  Mp  Go.  <1S90),  24  Q.  B.  D.  663. 
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for  the  use  of  the  plaintiffs,  the  Insurance  Association), 
whether  The  Balnacraig  owners  were  entitled  to  recover 
against  the  Association  a  sum  of  5U.,  which  sum  represented 
one-fourth  of  the  damage  suffered  by  The  Karo  in  the  colli- 
sion, and  had  been  taken  into  account  in  reduction  of  the 
amount  paid  by  her  owners  to  the  owners  of  The  Balnacraig. 
It  was  held  by  Mathew  and  Wills,  J  J.,  that  The  Balnacraig 
owners  were  entitled  to  receive  nothing  from  the  Associa- 
tion; that  the  collision  clause  in  the  Lloyd's  policy  never 
came  into  operation,  because  nothing  was  ever  jjaid  or  pay- 
able by  The  Balnacraig  owners  to  The  Karo  owners.  The 
principle  laid  down  by  The  Khedive  (u)  (said  Mathew, .J.) 
was,  that  "neither  in  fact  nor  in  law  is  the  owner  of  the 
assured  ship  liable  to  pay  or  entitled  to  receive  more  than 
the  balance  which  equalizes  the  loss";  and  the  words  of  the 
colh'sion  clause,  "  become  liable  to  ipay,  and  shall  pay,"  showed 
that  it  was  intended  to  operate  only  where  the  balance  of 
loss  by  collision  being  against  the  assured  ship,  she  had  to 
make  a  payment  to  the  other  ship. 

As  pointed  out  above  (x),  the  Maritime  Conventions  Act, 
1911,  may  have  altered  the  law  as  to  there  being  only  a 
single  liability  created  by  a  collision  between  two  veesels, 
both  of  which  are  to  blame,  namely,  a  liability  on  the  least 
injured  to  pay  half  the  difference  between  the  damage  to  her 
and  the  damage  to  the  other.  Sect.  1  of  that  Act  may  be 
construed  as  imposing  on  each  vessel  a  liability  to  pay  a 
proportion  of  the  damage  to  the  other.  If  this,  is  so,  the 
liabilities  of  insurers  under  a  running-down  clause  not  ex- 
pressly providing  for  the  event  will  have  been  altered  in  cases 
where  the  owners  of  either  or  both  shipis  have  limited  their 
liabilities. 

It  is  a  maxim  of  insurance  law  that  the  assured  cannot 
recover  for  a  loss  caused  by  his  own  wrong-doing  (y) .  But 
this  rule  does  not  invalidate  a  contract  to  indemnify  the 
assured  against  damages  payable  by  him-  in  respect  of  loss 
caused  by  the  negligence  of   his  servants  (z).      Any  doubt 


(«)  (1882),  7  App.  Cas.  795. 
(«)  Supra,  p.   150. 
(y)   See     per     Lord    Oampbell, 
Thompson  v.  Hopper  (1858),  6  E. 


&  B.  172,  191.     • 

(z)  See  Thompson  v.  Reynolds 
(1856),  7  E.  &  B.  172;  Walker  v. 
Maitland  (1834),  5  B.  &  A.  171. 
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that  formerly  existed  as  toj  the,  validity  of  such  insurances  (a) 
is  removed  by  the  Mercliant  Shipping  Act,  1894,  s.  506. 
They  may  be  effected  without  a  policy  (6),  and  have  given 
rise  to  a  new  and  special  class  of  insurance  societies  oir  clubs. 

If  a  ship  receives  her  death  wound  in  a  collision  which  Loss  after 
occurs  during  a  voy&,ge  or  time  for  which  the  ship  is  insured,  ^n^^d  from 
and  she  sinks  after  the  completion  of  the  voyage  or  time,  a  collision 
question  might  arise  as  to  the  liability  of  the  insurers.    In  a  during 
case  mentioned  by  Willes,  J.  (c),  but  not  reported,  the  in-  '^°y*^*- 
surer  (d)  was  held   not  liable  in  such  case.      In  Knight  v. 
Faith  (e),  a  somewhat  similar  case,  the  case  above  referred  to 
was  doubted,  and  underwriters  on  a  time  policy  were  held 
liable  for  a  partial  loss. 

After  paying  the  amount  due  upon  the  policy  for  a  total  Insurers 
loss  the  insurers  are  entitled  to  the  ship  herself,  salvage  from  to  rights  of 
her  (/),  and  all  the  rights  of  the  assured  in  respect  of  her  (g) .  ™sured. 
But  they  are  not  necessarily  subject  to  liabilities  to  which  the 
owner  was  subject  in  respect  of  her  (h).    So  they  are  entitled 
to  any  damages  that  may  be  recovered  against  the  wrong-doer 
in  a  collision  by  which  the  insured  ship  is  injured  or  lost  (i). 
And,  in  the  case  of  a  valued  policy,  the  right  of  the  insurers 

(o)  See  Anonymous  Case  (qi  J) e-  Burnand  v.  RodocarHichi  (1881),~  6 

lanoy  v.  Bobson)  (1813),  5  Taunt.  Q.  B.  D.  633;    7  App.  Gas.  333. 
605;    Taylor   v.    Dmoar    (1864),   5  ($■)  See  JJore/Z  v.TiiJa*  (1880), 

B.   &  S.  58.  5  Q.  B.  D.  560  (a  case  of  fire  in- 

(*)  54  &  55  Vict.   0.  39,  s.  93.  suranoe). 

(c)  Meretony  t.  Dunlope  (1785),  (A)  As,  for  example,  the  expense 
1  T.  E.  260.  It  appears  that  in-  of  oompulsorily  raising  her:  Eg- 
sured  in  report  of  1817  is  a  mis--  lington  v.  Norman  (1877),  46  L.  J. 
print  for  insurer.-  see  15  Q.  B.  Ex.  557,  overruled  on  another 
664,  note.  point. 

(d)  See  Lochyer  v.  Ofley  (1875),  (i)  Yates  v.  Whyte  (1838),  4 
1  T.  R.  252.  If  a  ship  which  is  Bing.  N.  C.  2/2,  283;  5  Scott, 
insured  is  injured  in  collision  and  650;  White  v.  Bohinson  (1844), 
is  repaired,  and  afterwards  becomes  14  Sim.  373;  Sandal  v.  Coohrane 
"a  total  loss,  the  insurers  are  liable  (1789),  1  VeS.  98;  Blaanpot  v. 
as  well  for  the  expense  of  the  re-  Ba  Costa  (1841),  1  Eden,  130; 
pairs  as  for  the  loss.  But  they  BrooJcs  v.  MaoBonnell  (1835),  1 
are .  not  liable  for  damage  caused  Y.  &  C  Ex.  500;  Midland 
by  the  collision  beyond  the  expense  Insurance  Co.  v.  Smith  (1881), 
actually  incurred  in  repairing  such  6  Q.  B.  D.  561;  Scarfimanga  v. 
damage:  Stewart  v.  Steele  (1842),  Marquand  (1886),  6  Asp.  M.  C. 
5  Scott,  N.  E.  927.  410,  506.     As  to  what  evidence  is 

(e)  (1850),  15  Q.  B.  649,  667.  required  of  the  right  of  the  insurer 
See  also  Zidgett  v.  Secretan  (1870),  to  sue  ii  the  name  of  the  insured, 
L.  E.  5  C.  P.  190.  see  TheJohn  Bellamy  (1871),  L.  %. 

(/)   As  to  what  is  salvage,  see      3  A..  &  E.  129. 


M. 
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COLLISION  WITH  REFERENCE  TO  INSURANCE. 


North  of 


Assurance 
Association  v. 
Armstrong, 


The  Potomac 

(American 

case). 


Assured  is  not 
trustee  for 


is  the  same,  although  the  value  named  in  the  policy  is  less 
than  the  actual  value  of  the  ship  (fc). 

A  policy  of  insurance  was  effected  for  6,000L  upon  a  ship 
which  was  valued  at  6,000L  The  ship  was  sunk  in  a  col- 
lision, and  the  underwriters  paid  the  owners  6,O0OZ.,  as  for  a 
total  loss.  Afterwards,  the  underwriters,  in  the  name  of  the 
shipowners,  instituted  a  damage  suit  in  the  Admiralty  Court 
against  the  other  ship.  It  was  held  that  the  last-mentioned 
ship  was  solely  in  fault  for  the  collision,  and  judgment  was 
given  against  her  owners  for  5,683?.  lis.  7d.,  the  amount  of 
their  statutory  liability.  The  true  value  of  the  ship  insured 
was  9,000Z.;  and  her  owners  claimed  so  much  of  the  damages 
recovered  in  the  Admiralty  action  as  would  make  up  the 
difference  between  the  sum  paid  to,  them  by  the  underwriters 
and  the  value  of  their  ship.  It  was  held  that,  as  between  the 
shipowner  and  the  underwriters,  the  value  named  in  the  policy 
was  conclusive,  and  that  the  underwriters  were  entitled  to  the 
whole  of  the  damages,  just  as  they  would  have  been  entitled 
to  the  ship  if  she  had  been  sunk  and  afterwards  tecovered  (J). 

A  vessel  being  insured  by  valued  policies  to  the  extent  of 
two-thirds  of  her  valuation,  the  assured  agreed  to  assign  to 
the  insurers  all  right  to  recover  damages  for  any  loss  paid  for 
by  them,  and  that  the  insurers  should  be  entitled  to  such 
proportion  ctf  the  damages  recovered  as  the  amount  insured' 
should  bear  to  the  valuation  in  the  policies.  The  insurers 
paid  to  the  assured  two-thirds  of  the  loss  suffered  by  them  in 
a  collision  for  which  boA  ships  were  in  fault,  and  they  released 
and  assigned  to  the  owners  of  the  other  ship  their  right  to 
damages  growing  out  of  the  collision.  In  an  action  by.  the 
owners  of  the  insured  ship  against  the  owners  of  the  other 
ship  for  damages  from  the  collision,  it  was  held  by  the 
Supreme  Court  of  the  United  States  that  one-half  of  the  two- 
thirds  must  be  deducted  from  the  sum  recoverable  by  the 
owners  of  the  insured  ship  against  the  other  ship  (to). 

If  the  assured,  after  receiving  the  amount  of  his  loss  from 
his  insurers,  recovers  damages  from  the  wrong-doer  in  the 


(Jc)  North  of  England,  ^c.  As- 
surance Assoeiation  \.  Armttrong 
(1870),  L.  E.  6  Q.  B.  244;  Thames 
and  Money  Marine  Insurance  Co. 
V,   British  wnd  Chilian   Steamship 


Co.,  (1915)  2  K.  B.  214. 

'{I)  North  of  England,  $o.  As- 
surance Association  v.  Armstrong 
(1870),  L.  R.  5  Q.  B.  244. 

(»»)  The  Potomac,  16  Otto,  630. 
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collision,  lie  is  not  a  trustee  of  such  damages  £or.the -jjnder-  insurer  of 
writer,  though  bound  to  pay  them  over  to  hini,(w).     But  recovered; 
the  fact  that  the  plaintiff  in  a  collision  action  has  been  com-  ^r™^d"e^r 
pensated  for  his  loss  by  his  insurers  is  no  answer  to  his  claim  notwithstand- 
f or  damages  against  the  wrong-doer  (o) .  by^insurers! 

The  defendants  insured  their  ship.  The  Queen  of  the  East, 
for  IjOOOZ.  with  the  plaintiffs;  and  insured  the  freight  else- 
where. The  ship,  while  proceeding  to  a  port  of  loading 
under  a  ohartcir-party,  was  run  into  and  damaged  by  The 
Cassandra.  The  defendants  abandoned  their  ship  to  the 
plaintiffs,  who  settled  with  the  defendants  as  for  a  total  loss. 
The  defendants  afterwards  recovered  in  the  Adipiralty 
Division  against  the  owner  of  The  Cassandra  damages  in 
-resjpect  of  the  loss  of  their  ship  and  also  in  respect  ,of  loss  of 
freight.  It  was  held  that  the  plaintiffs  were  not  entitled  to 
recover  against  the  defendants  the  damages  recovered ,  by 
them  for  loss  of  freight.  The  money  had  been  paid  by  the 
defendants  to  the  insurers  on  freight,  and,  in  the  opinion  of 
the  Court  of  Appeal,  rightly  so  paid  (p) .  ,.    , ,. 

In  an  action  in  which  the  insured  could  not  have  recovered  Insurers  can- 

damages,  neither  can  the  underwriters.    Theybaye  no  right  ^herehTsm-ed 

of  action  apart  from  him(g');  and  in  a  case  in  Admiralty  could  not  have 

-  '  •      rscovGrsd 

before  the  Judicature  Act  it  was  held  that  they  must  sue  m 

his  name  (r). 

Where  a  collision  occurred  between  two  ships  belonging  tp  Eights  of 

the  same  owner,  and  one  of  them,  with  cargo  on  board  not  f^gasrS*^"^* 

belonging  to  the  shipowner,  was  sunk  by  the  fault  of  the  collision 

other  ship,  the  shipowner  paid  into  Court,  under  the  Mer-  otti^esaLe^^ 

chant  Shipping  Acts,  the  amount  to  which  his  liability,  as  owner. 

owner  of  the  wrong-doing  ship,  was  limited.    It  was  held, 

tihat   as  against  the   cargo-owners,   underwriters   upon  tlie 

innocent  ship,  who  had  paid  the  insurance  upon   her,  were 

(»)  Stearns  v.  Village  Main  Reef  (p)  Sea  Insurance  Co.  v.  Hodden 

Goldmining    Co.    (1905),   10   Com.  (1884),   53   L.    J.    Q.   B.   252;    13 

Caa.    89.  Q-  B.  D.  708. 

(o)  Mason  v.  Sainsbury   (1782),  (?)  Simpson  y.Thompson  (1877), 

3  Dougl.  «1-,   Tates  v.   Whyte,  ubi  3  App.  Gas.  279. 

supra;  Taylor  v.  Bewar  (1864),  4  (r)  The  Regina  del  Mare  (1864), 

B    &  S.  58.     Ajid  see  Bradburn  v.  Bi.  &  L.  315;   The  John  Bellamy 

Great    Western   Sail.    Co.    (1875),  (1871),    L.    B.    3    A..&   E.    129; 

L    E.   10  Ex.  1;   The  Y eager,  20  Midland   Insurance   Co.    v.   Smith 

Fk.  Eep.  «53;   The  Potomac,  13  (1881),  6   Q.   B.   D.   561. 
Fed.  Eep.  399. 
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No  general 
average  con- 
tribution for 
damage  in 
collision. 


entitled  to  no  part  of  the  money,  paid  into  Court  (s).  The 
decision  would,  it  seems^  he  the  same  in  the  case  of  a  collision 
between  two  ships  owned  in  part  by  the  same  persons. 

In  Simpson  v.  Thompson  the  members  of  the  House  of 
Lords  who  addressed  ,the  House  declined  to  express  an 
opinion  whether  the  ordinary  marine  policy  covers  a  lose  by 
collision  with  another  ship  bElonging  to  the  assured. 

Damagfe  to  ship  or  goods  by  colHeion  is  hot  thie  subject  of 
general  average  contribution;  and  the  insurers  will  not 
ordinarily  be  liable  to  contribute  in  such  case.  But  for 
loss  voluntarily  incurred  in  consequence  of  collision,  as  where 
"gea'r  and  wreckage  is  cut  away  for.  the  safety  of  the  ship, 
.'tbe  shipowner  has  recovered  by  way  of  general  average 
Contribution  (if) .  In  such  a  case  ±he  underwriter  would  be 
liable. 

'  A.  collision  between  a  barque  and  a  steamship  being  inevit- 
able, without  fault  on  the  part  of  the  barque,  the  barque 
altered  her  course  so  as  to  strike  the  steamship  stem  on,  and 
thereby  probably  saved  herself  from  being  sunk  with  her 
cargo.  In  consequence  of  the  collision  she  had  to  go  into  a 
Danish  port  for  repairs.  She  was  arrested  at  the  suit  of  the 
steamer,  and  by  a  decree  of  the  Danish  Court  her  owners 
were  compelled  to  pay  half  the  difference  of  the  losses  on  the 
two  ships.  They  sought  to  recover  this  sum,  together  with 
the  cost  of  the  repairs  to  their  own  ship,  and  of  the  proceed- 
ings in  the  Danish  Court,  as  general  average  contribution 
from  the  owners  of  cargo.  It  was  held  by  a  Massachusetts 
Oourtthat  they  couldnot  recover  (m). 


Criminal 
liability  for 
a  collision. 


Incidental  Rights  and  Liabilities  arising  out  of 

r 

Collision. 

Beyond  incurring  the  civil  liability  for  damages,  the 
person  guilty  of  reckless  or  negligent  navigation,  whereby  a 
collision  occurs  in  which  life  is  lost,  or  bodily  injury  suffered, 
may  be  prosecuted,  criminally.    "  Those  who  navigate  impro- 

(*)  Simpson  v.  Thompeon  (1,877), 
3  App.  Caa.  279.  The  rights  and 
tliabflitias  of  underwriteirs  were 
very  folly  discussed  in  this,  case. 

(t)  Plummer  v.  Wildman  (1815), 
3  M.  &  S.  482.  See  also  The  M-.^ 
trick  (1881),  &  P.  D.  127,  as  to  the' 


.ri^ht  of  the  shipowner  to  general 
average  contribution  from  cajgo- 
owner  whose  goods  were  sunk  in 
collision  and  raised  with  the  ship. 
(a)  Emery  v.  Runtington,  12 
Amer.  Ref>.  725. 
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perly,  either  by  too  much  speed,  or  by  negligent  conduct,  are 
•  as  much  liable,  if  death  ensuee,  as  those  who  cause  it  on  a 
public  highway,  either  by  furious  driving  or  negligent  con- 
duct" (a;).  The  criminal  liability  attaches  only  to  those  by 
whose  personal  misconduct  or  negligence  the  collision 
occurs  (^).  But  where  a  foreign  ship,  in  charge  of  an 
English  pilot  in  the  Thames,  ran  down  a  boat  and  drowned 
a  man,  and  the  collision  was  caused  by  the  man  at  the  helm, 
a  foreigner,  not  understanding  and  carrying  out  the  pilot's 
orders,  it  was  held  that  the  pilot  was  guilty  of  manslaughter, 
if  by  his  own  negligence  he  failed  to  make  his  orders'  under- 
stood (z) . 

The  master,  pilot,  or  any  seaman  of  a  British  ship,  who 
wilfully  or  negligently  endangers  the  life  of  any  person  on 
board  such  ship,  or  endangers  the  ship  herself,  is  guilty  of  a 
misdemeanour  (a). 

Malicious  injury  to  a  boat  used  for  the  guidance  of  seamen 
or  for  purposes  of  navigation  is  felony  (6). 

Where,  an  infringement  of  the  collision  regulations  causes  Infringement 
damage,  the  person  in  charge  of  the  deck  is  guilty  of  a  mis-  "atiolsr^"' 
demeanour  (c). 

Wilful  infringement  of  the  regulations  by  a  master  or 
owner  is  a  misdemeanour  punishable  by  fine  or  imprisonment. 
In  case  of  damage  arising  from  such  infringement,  the  person 
in  charge  of  the  deck  is  liable  to  these  penalties,  unless  it  is 
proved  that  departure  from  the  regulations  was  necessary  (d) . 
And  although  the  master  or  peraofi  in  charge  of  the  ship  is 
liable  criminally,  the  owner  is  answerable  in  a  civil  action  for 
damage  caused  by  his  officer's  negligence  (e). 

,    («)    Per  Parke,*]i.,  in  lieg.   v.  (24  &  25  Viot.  c.  97),  s.  48. 

Taylor  (1840),  9  C.  &  P;  672,  674.  (o)  Merchant  Shipping  Act,  1894 

.    (y)  .Mesi  V.  Allen  (1836),  7  C.  (37  &  58  Vict.  o.  60),  as,  419,  680. 

&  P.  153;  Mei;  v.  Green,  ibid.  156;  (JC)  As  to  whether  an  infringe- 

■Reg.  V.  Barrett  (1847),  2  O.  &'K;  ment  of  local  regulations  is  within 

393;    JLeg.    v.    JSaines,   ibid.    368;  the  penalty  of  these  Acts,  see  The 

and  see  Oakley  v.  -.Speedy  (1879),  Lady  Bownshire  (1879),  4  P.,  D. 

40  L.  T.  881.                           .  26;   The  Swansea  and:  The  Condor 

<z)  Reg.    V.    Spenee     (1846))     1  (1877),  4  P.  D.  115. 

Cox,  0.  C.  352.    See  Lond,on  School  (e)  See    Grill    v.    General   Iron 

Board  v.  iar<i»«>-.  Times,  20  Feb.  Screw  Collier  Co.  (1866),  1^.  R.  3 

1884.  O.  P.  476,  where  it  was  hsid  that 

(a)  Merchant  Shipping  Act,  1894  wilful  infringement  ,of  the  regular 

<57  &  58  Vict.  c.  60),  ss.  22Q,  607.  ,tions  was  not  barratry  within  the 

(S)  Malicious  Damage  Aotj  1861  meaning  of  ,a  bill  of  lading, 
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INCIDENTAL  RIGHTS  AND  LIABILITIES. 


Criminal 
liability 
where  the 
ship  or  the 
offender  ia 
foreign,  or 
the  collision 
occurs  abroad. 


Officer's 
certificate 
may  be 
cancelled. 


Salvage  after 
collision. 


In  the  case  of  a  collision  caased  by  the  criminal  fatilt  of  a 
foreigner,  or  where  the  collision  occurs  abroad,  if  it  ia  sought  • 
to  piinish  the  offender  in  this  country,  questioais  oi  difficulty, 
arise  as  to  his  liability  to  the  criminal  law  of  England,  and' 
the  jurisdiction  of  our  Courts.  The  liability  and  jurisdiotiaa 
depend  upon  (1)  the  offender's  nationality;  (2)  the  flag  of 
the  ship  on  board  which  the  offence  was  committed;  and 
(3)  the  place  of  collision.  The  subject  doffi  not  belong  to 
the  present  treatise;  but  it  has  beea  the  oocaBion  of  much 
discussion  ,as  to  the  limits  of  municipal  and  Admiralty  juris- 
diction ."    The  cases  are  collected  below  (/) . 

If  a  collision  involving  loss  of  life  or  serious  damage  to 
either  ship  is  caused  by  the  wrongful  act  or  default  of  an 
officer  holding  a  Board  of  Tirade  certificate,  his  certificate 
may  be  oanoelled  or  suspended  at  a  Board  of  Trade 
inquiry  (gf). 

One  of  the  consequenoes  of  negligence  causing  collision  is 
that  the  wrong-doer  cannot  recover  salvage  remuneration  for 
service  rendered  to  the  ship  with  which  he  has  been  in  colli- 
sion, although  the  latter  is  also  in  fault  for  the  collision  (h) ; 
nor,  a  fortiori,  can  he  claim  salvage  against  the  innocent 
owner  of  cargo  on  boiaad  her.  Nor  can  a  tug.  recover  salvagie 
reward  for  assistance  rendered  to  a  ship  with  which  her  tow 
has  been  in  coUieion  by  the  fault  of  herself;  the  tug  (*) .  An 
innocent  ship  may  recover  salvage  for  services  rendea-ed  to 
another  which  has  negligently  run  into  her.  The  law  which 
makes  it  the  duty  of  a  ship  which  hais  been  in  ooUieion  with 
another  to  stand  by  her^  and  render  assistance,  does  not  pre- 
vent her  from  recovering  salvage  reward  for  assietanoe  ao 


(/)  Meg.  V.  Kcyn  (1876),  2  Ex. 

D.  63,  332,  seq.;  Reg.  v-  Sattler 
(1857),  D,  &  B.  C.  C.  525;  Meg. 
\4  Anderson  (1&68),  L.  R.  1  O.  C. 

E.  161;  Reg.  v.  Carr  (1882),  10 
Q.  B.  D.  76;  Reg.  v.  Seberg 
(1870),  L.  K.  1  C.  C.  B.  264; 
Gtmningham's  Case,  Bell's  C.  C. 
220,  234;  Reg.  v.  Menham  (1857), 
1  B".  &  P.  369;  Reg.  v.  Lewis 
(1857),  1  D.  &  B.  C.  C.  182. 

{g)  Merchant  SM|tping  Act,  1894 
(57  &  58  Vict.  c.  60),  ss.  469,  470. 

(A)  Cm-go.  ex  Capella  (1866), 
L.  R.  1  A.  &  E.  356,  followed  in 


The  Castle  Rising,  Ad.  Div.  March, 
1886;  The  EttricJc  (1881),  6  P.  D. 
127;  and  see  The  Blengaber,X'.  B. 
(1871)  3  A.  &  E.  534-  The  rule 
is  the  same  in  America:  The 
Clarita,  23  Wall.  1;  The  Sampson, 
4  Blatchf.  28;  The  Charles  M. 
Soper.  19  Fed.   Rep.   844. 

(t)  The  G-lengaber,  ubi  swpta; 
The  Altair,  (1897)  P.  105.  Where 
the  fault  of  the  tug  was  a  statu- 
tory infringement  of  the  regula- 
tions as  to  lights,  her  claim  to 
salvage  was  lidt  disallowed:  The 
Veritas,  (1901)  P.  304. 
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given  (k) .    A  tug  is  entitled  to  salvage  remuneration  from  Salvage  for 
one  of  two  ships  in  ooUision  to  wliich  she  renders  aaeistanoa  oleai^of^ea^ 
by  towing  the  other  clear  (I) .     And  it  seems  that  upon  the  otli^r. 
same  principle,  a  vessel  would  be  entitled  to  salvage  re- 
muneration for  holding  on©  ship  off  another  towards  which 
she  is  driving. 

A  salvor  damaged,  without  negHgence  on  her  own  part,  by  Tug  or  salvor 
collision  witli  the  vessel  she  is  assisting,  m'ay  recover  against  ^jth  the 
the  latter  (m) ;  and  a  veseel  engaged  in  rendering  a  salvage  vessel  she  is 
ser\-ioe  to  another  does  not  forfeit  her  right  to  salvage  by 
going  into  collision  with  the  other,  even  though  there  was 
negligence  on  her  piart  such  as  to  make  her  liable  in  damages 
for  the  collision  («) . 

Where  two  vessels  were  in  collision,  and  entangled  together 
in  a  position  dangerous  to  both,  the  propeller  of  one  being 
foul  of  the  chain  cables  of  the  other,  a  tug  which,  by  towing 
ahead  the  vesscel  at  anchor,  enabled  her  to  slip  from  her 
anchors,  and  so  get  clear  from  the  vessel  which  was  foul  of 
her,  was  held  to  be  entitled  to  recover  salvage  award  from 
'both  vessels  (o) . 

A  salving  tug  waa  in  America  held  liable  to  a  third  ship 
which  the  salved  ship  struck  and  injured  by  reason  of  the 
insufficient  power  of  the  tug,  although  the  salvage  service 
(towing  out  of  dock  a  ship  on  fire)  was  properly  undertaken, 
"and  there  was  no  negligence  on  the  part  of  the  tug  in  per- 
forming it  (p) . 

The  fact  that  some  of  the  owners  of  a  ship  that  rendeired 
salvage  service  to  another  were  also  owners  of  the  ship  whose 
negligence  had  done  the  mischief,  and  rendered  the  service 
necessary,  was  held  not  to  deprive  the  salving  ship  of  the 
right  to  salvage  reonuneration  (q) .    Sir  E .  PhiUimore  said :  — 

(/I)    The     Retriever     and     The  parties    against   the   injured   ship, 

Queen  (1868),  17  L.  T.  329.  and  to  have  the  conduct  of    the 

(T)  The  Vcmdych  (1882),  7  P.  D.  defence.      In   The   Jhmna,    (1892) 

42.  P.  68,  the  amount  of  the  dama^ 

(m)  The   MuA   Hopper    (1879),  was    deducted    from    the    salvage 

4  Asp.  M.  0.  103.  award. 

(«)   The  0.   S.   Butler  and  The  (o>  The  VanOysh  (1882),  7  P.  D. 

Baltic   (1873),  L.   B.   4  A.   &.  E.  42.       / 

178.    In  The  Diana  (1874),"  2  Asp.  (p)  The  Ashbourne,  99  Fed.  Bep. 

M.  C.  366,  the  owners  of  a  ship  111. 

which  had  besn  found  to  blame  for  (9')  The  Olengaber  (1872),  L.  E. 

collision  were  allowed  to  intervene  .2  A.  &  E.  634. 
in  a  salvage  suit  instituted  by  third 
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Collision  with 
tow  by  fault 
of  tug  is 
breach  of 
towage 
contract. 


General 
average  con- 
tribution. 


Expense  of 
raising  ship 
mnkin 
collision. 


"  I  know  of  no  authiority  foir  the  proposition  that  a  vessel 
wholly  unconnected  with  the  aot  of  miechief  is  disentitled  to 
salvage  reward  simply  because  she  belongs  to  the  same 
owners  as  the  vessel  that  has  done  the  miachief." 

If  by  the  negligence  of  those  on  board  a  tug  in  the  per- 
formance of  the  towage  the  ship  in  tow  is  damaged  by 
collision  with  a  third  ship,  or  damages  a  third  ship,  and  is 
compelled  ito  make  such  damage  good,  there  is  a  breach  of 
the  towage  contract,  and  the  tug  can  recover  nothing  in 
respect  of  the  towage  service  (r) .  And  we  have  seen  (s)  that, 
beyond  forfeiting  their  right  to  remuneration,  the  owners  of 
the  tug,  and  the  tug  herself,  are  liable  to  the  owneirs  of  the 
tow  for  the  loss.  Where  a  vessel  in  tow  is  injured  in  a 
collision,  and  has  to  stop  and  repair  her  damages,  the  tug  is 
not  entitled  in  a  towage  action  to  further  remuneration 
beyond  the  sum  agreed  for  towage,  because  she  voluntarily 
stands  by  whikt  the  repairs  are  being  effected,  and  then 
completes  the  towage  (f). 

Damage  received  in  a  coUision  by  a  ship  or  cargo  is  iwti 
the  subject  of  general  average  oontribution;  and  this  is  so 
whether  the  ship  was  in  fault  for  the  collision  or  not.  But 
loss  voluntarily  incurred  for  the  benefit  of  all  concerned  after 
and  in  consequence  of  a  collision,  for  which  the  ship  was  not 
in  fault  (m),  and  salvage  expenses .  incurred  under  the  same 
circumstances  (a;),  may  be  recovered  as  general  average. 
The  owners  of  a  ship  sunk  in  coUision  by  her  own  fault 
cannot  recover  by  way  of  general  average  oontribution 
from  cargo-owners  any  part  of  the  expense  of  raising  the 
cargo  (2/). 

If  a  ship  after  coUision  sinks,  her  owners  are  in  some 
places  liable  under  local  Acts  to  the  harbour  authority  lor 
other  public  body  for  the  expense  of  raising  her;  and  such 


(y)  The  Christina  (1852),  3  W. 
Eob.  27.  Semble,  aliter  where  the 
contract  is  for  salvage  service:  The 
C.  S.  Butler  (1874),  L.  R.  4  A. 
&  E.  178. 

(«)  Btepra,  pp.   204  seg. 

(«)  The  Hjemmeti  (1880),  6 
P.  D.  227. 

(«)  See  Plummer  v.  Wildman 
(1815),  3  M.  &  S.  482.  This  case 
was  much  discussed  in  Attwood  v. 
Sellar  (1880),  5  Q.  B.  D.  286. 


(»)  See  per  Brett,  M.  R.,  in  The 
StirieHe.  (1881),  6  P.  D.  127; 
Kemp  V.  HalUday  (1866),  L.  E. 
1  Q.  B.  520.  But  see  Greer  v. 
Poole  (1880),  5  Q.  B.  D.  272. 

(y)  The  Ettnck  (1881),  6  P.  D. 
127.  Cf.  Scaramanga  v.  jkarqumid 
(1886);  5  Asp.  M.  C.  410,  506,  as 
to  the  rights  of  the  cargo-owner 
and  his  underwriters,  supra,  pp. 
251   seq. 
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expense  may  usually  be  recovered  by  the  authorities  by 
sale  of  the  ship  and  cargo  (a) . 

If  a  vessel  wilfully  or  negligently  injures  a  lightship,  she  Penalty  for 
incurs,  in  addition  to  her  liability  for  damages,  a  penalty  i"~htBhfp 
of  501.  (a). 

As  to  the  right  of  the  holder  of  a  bottomry  bond  on  freight  Eights  of 
to  share  in  the  amount  of  the  wrong-doing  shipowner's  bottomry 
statutory  liabiKty,  siee  above,  p.  192.  f°°\T 


freight. 


(a)   As  to  the  Thiunea,  see  The  Vict.    o.    147    (local);     the    Tyne, 

Ettriok  (1881),  6  P.  D.  127;  The  sea  The  Crystal,  (1894)  App.  Oas. 

Harrington   (1888),  13  P.  D.  48;  508. 

Tlie  Sea  Spray,  (1907)  P.  133;  the  (o)  Merchant  Shipping  Act,  1894 

Thame3  Conservancy  Act,  1894  (57  (57  &  58  Vict.  o.  60),  b.  666. 
&  58  Vict.  0.  olxxxvii.);   20  &  2i 


3ft6 


CHAPTEE  XII. 


PEACTICE  (a). 


Practice 
generally. 


Service  of 
writ  out  of 
the  jurisdic- 
tion. 


Address  of 
writ. 


The  rules,  orders  and '  regulatioas  for  tbe  High  Court  o;f 
Admiralty,  1859  and  1871,  are  repealed  (&),  and  the  practice 
of  the  Admiralty  Division  of  the  Supreme  Court  is  governed 
by  the  Judicature  Acts  arid  the  Kules  of  the  Supreme  Court; 
but  (where  no  other  provision  is  made  the  formes?  procedure 
and  practice  remain  in  force  (c) . 

Neither  in  the  Admirialty  (d)  nor  in  the  King's  Benoh 
Division  (e)  can  a  personal  action  for  damages,  in  respect  of 
a  collision  occurring  below  low-water  mark  of  the  United 
Kingdom,  be  brought  against  a  person  not  domiciled  or 
ordinarily  resident  within  the  jurisdiction  (/)  unless  the  writ 
of  isummons  be  served  within  the  jurisdiction.  In  such  a 
case,  iservioe  of  the  writ  out  of  the  juriisdiction  will  not  be 
ordered  except  where  the  person  to  be  served  is  a  necessary  or 
proper  person  to  an  action  properly  brought  against  another 
person  who  has  been  duly  served  within  the  jurisdiction  (g). 
*  A  writ  addressed  to  a  person  resident  abroad  and  intended 
to  be  served  upon  his  coming  within  the  jurisdiction,  wiU  not 
be  set  aside  merely  because  it  describes  him  as  having  an 
EngKsh  address  (h) .  A  writ  addressed  to  a  foreign  cor- ' 
poration  without  any  further  description  than  the  style  lof 


_(b)  The  present  chapter  in  an 
epitome  of  practice  oases  which 
have  arisen  in  collision  actions. 
For  information  upon  Admiralty 
practice  generally,  the  reader  is 
referred  to  Williams  &  Bruce,  Ad- 
miralty Practice;  Koscoe's  Admi- 
ralty Law  and  Practice;  Raikes  & 
Kilburn,  Admiralty  Jurisdiction  of 
the  Oounty  Courts. 

(6)  E.  S.  C,  Appendix  O. 

(c)  R.  S.  O.,  Ord.  LXXII.  r.  2. 

(O)  In  re  Smith  (1876),  1  P.  D. 
300;  The  Vimr  (1877),  2  P.  D. 
29;  The  Helenalea  (1882),  7  P.  D. 
57. 


(e)  Harris  v.  Owners  of  the 
Franoonia  (1877),  2  C.  P.  D.  173. 

(/)  Ord.  XI.  r.  1,'  sub-s.  (o). 
As  to  a  foreign  corporation  carry- 
ing on  business  in  this  counlary 
(Ord.  IX.  r.  8),  see  The  Bow- 
goyne,  (1899)  App.  Oas.  431. 

(«f)  The  Duo  d'Aumale,  (1903) 
P.  18;  action  against  English  tug; 
tow  French,  and  collision  on  high 
sea;  service  of  note  of  writ  on 
French  owners  of  tow  ord{^ed 
under  Ord.  XI.  r.  1  (g).  See  also 
The  Hagen,  (1908)  P.  189. 

(A)  The  Helenslea,  ubi  supra. 
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owners." 
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the  corporation  will  be  set  aside  (i);  and  a  writ  served  upon 
the  clerk  of  a  firm  who  in  this  country  act  as  agents  of  a 
foreign  corpotation,  will  be  set  aside  (A;)..  i 

In  an  action  in  rem  the  writ  of  summons  was  served  in  the  By  whom  to 
manner  provided  by  Ord.  IX.  r.  12.  No  appearance  was  ^^8«"«^- 
entered,  and  the  action  came  on  for  judgment  by  default 
under  Ord.  XIII.  rr.  12,  13.-  The  writ  had  been  served  by 
the  solicitor's  clerk,  who  made  the  affidavit  of  service.  It 
was  held  that  the  service  was  valid,  and  that  service  by  the 
marshal  or  his  substitute  was  not  necessary  (I).  .     , 

The  old  practice  of  the  Admiralty  enabling  plaintiffs  to  piaintifEs 
sue  as  "  owners  "  of  ship  or  cargo  without  naming  them  is  "^^ 
not  abrogated  by  the  Judicature  Act  rules  (to),  but  in  all 
actions  for  limitation  of  liability  the  names  of  the  owners 
should  be  set  out  (n) . 

The  enactment,  E.  S.  C,  Ord.  XIX.  r.  28,  requires  pre-  Preliminary 
liminary  acts  to  be  filed  in  actions  for  collision  between  *°*- 
vessels  (o) .  No  preliminary  act  is  required  in  an  action  by 
the  owner  of  a  ship  in  tow  against  the  owner  of  a  tug  for 
negligent  towage,  whereby  a  collision  was  caused  between 
the  tow  and  a  third  ship  (p);  but  in  the  absence  of  evidence 
that  it  was  impossible  to  file  a  preliminary  act,  it  was  liold 
necessary  in  an  action  by  the  owner  of  cargo  on  board  a 
barge  against  a  shipwith  which  the  barge  was  in  collision  (q). 
In  an  action  by  the  owners  of  cargo  against  the  carrying 
ship  for  damage  to  cargo  by  collision  caused  by  the  fault 
of  the  carrying  ship,  no  preliminary  act  is  necessary  (r).  A 
floating  landing  stage  is  not  a  vessel,  therefore  no  pre- 
liminary acts  are  required  in  an  action  arising  from  a  col- 
lision between  a  steamship  and  a  landing  stage  (s). 

(0  The  W.  A.  Saholten  (1889),  Asp.  M.  C.  256,  note. 

13  P.  D.  8.  Qp)  Armstrong  v.  Gaselee  (1889), 

(A)  The    Princesse    Clementine,  22  Q.  B.  B.  250. 

(1897)  P.  18.           .      .  (<?■)  Secretary  of  State  for  India 

(0  The  Solis  (1885),  10  P.  D.  v.  ^ewe^i  (1888),6  Asp._M.  C.  384i. 

62.  There  had.  been  an  action  in  Ad- 

\m)  The  Assunta,  (1902)  P.  150 ;  miraity  between  the  barge  and  the 

The    Marechal   Suchet,    (1896)    P.  ship.     This  is  the  case  referred  to 

233.  by  Huctdleston,  B.,  in  Armstrong 

(«)  The  Inventor  (1906),  10  Asp.  v.  GastHee  (1889),  22  Q.  B.  D.  252. 

99.                   ,  (f)   The  John   Boyne   (1877),  3 

(o)  Including  cases  of  injury  to  Asp.  M.  0.  341. 

person;     Webster    v.     Manchester,  (s)    The    Craighall,     (1910)     P. 

Sheffield,  #c.  Rail'.  Co.   (1884),  5  207. 
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PRACTICE, 


Contents  and 
object  of 
preliminary 
act. 


Proof  must  be 

iecundum 
allegata. 


The  information  must .  be  given  fully;  .any  concealment 
will  be  viewed  by  the  Court  with  suspicion  {t).  In  answer 
to  the  question  as  to  the  lights  seen  subsequently  to  the 
light  first  seen,  each  combination  of  lights  seen  should  be 
stated  (m)  .  :Wheii  a  vesBel,  in  a  river  is  on  a  fixed  oourse,  as 
opposed  to  a  course  which  has  constantly  to  be  changed,  either 
the  magnetic  or  the  true  course  should  be  stated,  and  not 
the  compass  course  (a;) . 

Each  party  is  required  in  his  prelimrinary  act  to  state 
the  material  facts  upon  which  he  founds  his  case. 

The  object  of  the  preliminary  act  was  explained  by 
Dr.  Lushington  in  The  V  ortigern  {y) .  "Preliminary  acts 
were  instituted  for  two  reasons — ^to  get  a  statement  from  the 
parties  of  the  circumstances  recenti  facto,  and  to  prevent  the 
defendant  from  shaping  his  case  to  meet  facts  put  forward  by 
the  plaintiff."  Consequently,' the  Court  wiU  not  allow  a 
party  before  (a)  or  at  (a)  the  hearing  to  depart  from  or 
amend  (b)  his  preliminary  act,  but  this  practice^  has  been 
sometimes  departed  from.  The  statenients  in  a  preliminary 
act  are  admissions  of  fact,  binding  the  party  making  thein 
as  strongly  as  any  admissions  can,  and  may  not  be  departed 
from  without  leave  (c). 

It  was  a  rule  of  the  Admiralty  Court  that  a  plaintiff  in 
framing  his  statement  of  claim  must  state  the  circumstances 
of  the  collision,  so  far  as  they  are  known  to  him  (d),  with 
sufficient  clearness  and  accuracy  to  enable  his  adversary  to 
know  the  case  which  he  has  to  meet  (e)..  The  particular  acts 
of  negligence  which  caused  the  collision  must  be  stated  in 
specific  terms.  Where  the  plaintiff  alleged  that  the  collision 
was  caused  by  the  starboarding  of  the  helm  of  the  defendant 
ship,  and  the  fact  was  that  the  helm  was  never  starboarded, 


(0  The  Godiva  (1886),  11  P.  D. 
20. 

(a)  The  Monica,  (1912)  P.  142. 

(a;)  The  liiescaula;  Abbey  (1911), 
11  Asp.  M.  O.  437. 

(y)  (1859),  Swab.  518. 

(«)  The  Miranda  (1882),  7  P.  D. 
185. 

((f)  The  Vranldand  (1872),  L.  R. 
3  A.  &  E.  611;  The  Vortigern 
(1867),   Swab.   518. 

(6)  The  Miranda  (1882),  7  P.  D. 
186. 


(c)  The  Seacombe,  The  Devati- 
shire,  (1912)  P.  21,  69,  per  Fletcher 
Moulton,  L.  J. 

(d)  As  ,to  when  they  are  not 
known,  see  The  Sohwalbe  (1859), 
Swab. .  621 ;  The  England  (1847), 
5  Not.  of  Gas.  174;  The  Kanawha 
(1911),  12  Asp.  M.  C.  317. 

(e)  The  whole  subject  is  exhaus- 
tively dealt  with  in  Boscoe's  Ad- 
miralty Practice,  3rd  ed.,  pp.  325 
seq.;  and  s«e  Qrd.  XIX.  r.  4. 
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the  plaintiff  failed  to  recover,  although  it  was  proved  that  his 
adversary's  ship  was  in  fact  alone  to  blame  (/),  but  since  the 
Judicature  Acts  the  rules  as  to  strictness  of  pleading  have 
been  relaxed,  and  amendments  are  allowed  so  as  to  prevent 
any  technical  injustice,  and  the  rule  that  proof  must  be 
secundum  allegata  is  enforced  only  so  far  as  the  allegata  are 
material  (g),  in  other  words,  so  far  as  the  non-observanoe  of  , 
the  rule  has  made  it  impossible  for  the  defendant  to  meet  the 
case  brought  against  him. 

If  any  of  the  regulations  for  preventing  collisions  at  sea  Infringement 
have  been  infringed,  it  has  always  been  the  practice  (A)  for  tionsmustbe 
the  plaintiff  to  specify  which  they  are.     In  the  absence  of  speoificaUy 
such  an  allegation  in  his  pleadings,  it  is  doubtful  if  evidence 
of  the  infringement  would  be  admitted  (i).     But  it  is  not 
essential  that  the  plaintiff  should  prove  all  the  allegations 
made  in  his  statement  of  claim;  if  he  proves  the  material 
part  of  the  case  alleged,  it  will  be  sufficient  (fc).    An  allega- 
tion that  the  defendant  ship  was  alone  in  fault   does   not 
prevent  the  plaintiff  from  obtaining  a  judgment  for  half  his 
loss  upon  proof  that  both  ships  were  in  fault  (I) . 

The  defendant  in  his  defence,  besides  traversing  all  the  Defence, 
allegations  of  the  plaintiff  he  intends  to  deny,  should  state 
the  circumstances  of  the  collision  (m).  Thus,  if  the  defence 
is  that  the  plaintiff  gave  him  a  foul  berth,  he  must  so  plead. 
Before  the  Judicature  Acts  it  was  held  that  it  was  not  suffi- 
cient for  him  simply  to  traverse  the  plaintiff's  statements  (re). 
.  But  the  plaintiff  must  prove  his  case,  and  where  he  fails  to 

(/)    It  was   so   held   before   the  364,  370,  where  under  special  oir- 

Judicature  Acts:  The  Arm  (1860),  cumstances  the  defendant  ship  was 

Lush.  35;    The    Marpesia    (1872),  found  to  blame   for   a   failure  to 

X.    E.    4   P.    O.   212;    The   North  port  which  was  not  alleged  in  the 

Amerioan  (1858),  Swab.  358;  The  pleadings. 

Haswell    (1864),    Br.    St,    L.    247.  {K)  The  Amalia  (l^i),'&T.  icT,. 

See    aho   The   Soehunff   and   Th^  311,  314.     See  also  The  Despatch 

Lapwing  \\mV),  7  App.  Cas.  512.  (1860),  Lush.  98;  The  Lady  Ann, 

(a)  The  Alice  and  Eosita  (1868),  7  Not.  of  Cas.  370;  The  England 

L.  R.  2  P.  0.  214.        •          :  .(1847),  5.  Not.   of  Cas.   170;'  The 

',     (A)  The  Ebenezer  (1844),  2  W.  East   Lothian    (1860),  Xush.    241, 

Rob.  206,211;  TA*  5o<A««i. (1860),  248. 

•Lusii    62,  54.  (0  ^^*  Aurora  and  The  Robert 

(i)'Sei  Tf^  New  Pdton,  (1691)  Ingram  .  (1860),  Lush.   327,   329. 

P.   258,  263.     In  The  Ferim,  Ad.  . '     (m)    For   the    old   practice,  see 

Div.  10th  Nov.  1886",  Sir  J./Hannen  The  Virgil  (1844),  2  W.  Rob.  204; 

allowed  an  amehdmeut  of  the  state-  The    Ironmaster     (1860),    6    Jui-. 

ment  of  claim  at  the  trial  by  insert-  N.  S.  782. 

iag-    a    charge   of   breach   of  •  the  («)  The  Why  Not  (1868),  L.  E. 

■-<*  starboard  sitle"- rule.     Opt  iTA*  :-2  A.  &  B.  365.      ■         ... 

Lady  Ann  (1850),  7  Not.  ■  of -CaS.  .   .0     ..' ^  .•■■._./  ,      . 
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Judgment  at 
law :  whether 
it  can  he 
pleaded  in 
Admiralty. 


Foreign 
judgment. 


<io  SO,  he  will  not  succeed  merely  because  the  defendant  has 
in  his  defence  told  a  story  of  the  collision  which  he  fails  to 
prove  (o).  Where  the  defence  is  "  inevitable  accidenit,"  it  is 
usual  in  terms  so  tp.plead.  If  the  defence  is  that  of  com- 
pulsory pilotage,  it  is  the  practice,  and  it  would  seem  to  be 
necessary,  for  the  defendant  to  plead  it  (p). 

In  an  appeal  (g)  before  the  Privy  Council  the  appellant 
will  not  be  allowed  to  raise,  for  the  first  time,  the  question, 
not  raised  in  the  Court  below  or  referred  to  in  the  pleadings, 
whether  the  respondent's  ship  was  not  also  in  fault  for  in- 
fringing one  of  the  regulations.  Where  there  is  no  allega- 
tion of  contributory  negligence,  a  party  who  pleads,  and,  in 
the  Court  below,  relies  on  fault  in  the  other  ship  alone,  cannot 
for  the  first  time  upon  the  appeal  raise  the  point  of  contribu- 
tory negligence. 

Prior  to  the  Judicature  Acts  it  was  held  that  a  verdict  and 
judgment  in  an  action  at  law  that  one  of  two  ships,  B.,  was 
in  fault  for  the  collision,  and  that  the  defendants,  her  owners, 
were  liable  to  the  plaintiffs  for  the  amount  of  their  loss,  were 
no  bar  to  subsequent  proceedings  in  Admiralty  in  rem  against 
the  ship  A.  by  the  defendants  in  the  common  law  action;  and 
that  the  judgment  at  law  could  not  be  pleaded  or  given  in 
evidence  in  the  Admiralty  action  (r).  It  is  difficult  to  recon- 
cile this  decision  with  the  principle  that,  a  decision  in  the 
presence  of  the  parties  upon  the  merits  is  res  judicata;  a 
principle  which  seems  to  apply  whether  the  judgment  is  at 
law  or  in  Admiralty  proceedings  in  rem.  Where  a  defendant 
at  law  pleaded  a  decree  of  the  .Admiralty  Court  upon  the 
merits  in  his  favour,  it  was  held  that  the  plea  was  bad, 
because  it  did  not  show  that  the  Admiralty  Court  had  juris- 
diction (s). 

As  to  the  effect  in  the  Courts  of  this  country  of  a  foreign 


(o)  See  The  East  Lothian  (1860), 
Xush.  241. 

(j))  For  the  old  practice,  see  The 
Canadian  (1842),  1  W.  Hob.  343; 
The  Northampton.  (1853),  1  Sp. 
155,  note;  The  Alhambra  (1864), 
Br.  &  L.  286;  The  European, 
Williams,.  &  Bruee,  3rd  ed.  354, 
note  (?). 

(g-).  Ths  Ta»mania  (1890),  15 
App.  Gas.  223;  The  PlMades  ami. 
The  Jane,  (1891)  App.  Caa.  269. 


(r)  The  Clarence  (1853),  1  3p. 
208;  .but  see  per  Knjght-iPruce, 
li.  J.,  J  Sp,  209,  note;  and  see 
The  Ann  and  Mary  (1843),  2  W. 
Bob.  189;  se>nble,Bi»  case  referred 
to  iu  The  Clarence.  See  also  The 
Sylph  (1867),  L.  E.  2  A.  &  E. 
24;  The  Antileps  <1873),  L.  E.  4 
A.  &  E.  33;  The  Due  Cheochi 
(1872),  L.  E.  4  A.  &  E.  35,  note. 

(«)  Harris  y.  Waiis  (1855),  15 
C.  B.  710,      . 
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judgment  in  action  relating  to  the  collision,  see  above, 
pp.  233  et  seq. 

It  is  not  clear  whether  under  the  Merchant  Shipping  Act, 
1894,  ss.  239  (6),  240,  the  oiRcial  log  is  admissible  in  evi- 
dence (t) .  The  ship's  log  is  not,  though  the  mate  who  wrote 
it  is  dead  (m)  .  But  both  these  documents  often  afford  valu- 
able evidence  against  the  ship  (a?,) . 

A  protest  (y),  and  a  deposition  made  before  a  receiver  of 
wreck  (z),  also  the  record  of  proceedings  at  an  inquiry  under 
the  Merchant  Shipping  Acts  (a),  at  a  naval  court-martial  (&), 
at  an  inquiry  by  a  pilotage  authority  (c),  or  at  a  coroner's 
inquest  (d), — are  not  admissible  in  evidence,  except  for  the 
purpose  of  the  cross-examination  of  a  witness  who  has  given 
evidence  in  chief  inconsistent  with  his  previous  statements. 

The  original  depositions  taken  before  the  receiver  must  be 
produced,  and  copies  cannot  be  put  in  (e) .  The  Board  of 
Trade  usually  refuses  to  supply  copies  of  the  depositions 
made  by  those  on  board  one  ship,  unless  those  on  board  the 
other  ship  have  also  made  them. 

Copies  of  entries  in  the  official  journals  kept  by  coast- 
guardsmen,  and  copies  of  entries  in  lighthouse  and  lightship 


Evidence. 
Logs. 


Depositions. 
Results  of 
proceedings  at 
inquiry,  &c. 


Protest ; 
deposition 
before receiver 
of  wreck. 


Coastguard 
and  lightship 
logs. 


(t)  There  have  been  no  decisions 
on  tiiis  point. 

(«)  The  Eenry  Coxon  (1878),  3 
P.  D.  156.  In  The  Singapore 
(1866),  L.  E.  X  P-  O.  378,  the 
ship's  log,  though  objected  to, 
appears  to  have  beem  used  as  evi- 
dence for  the  ship. 

(x)  See  observations  by  West- 
bury,  C,  in  The  Singapore,  supra, 
as  to  the  value  of  the  ship's  log 
as  evidence  against  the  ship,  and 
as  to  alterations  discrediting  the 
log. 

(y)  Christian  v.  Coombe  (1795), 
2  Esp.  489;  The  Ljudica  (1871), 
23  L.  T.  474;  The  JEmma  (1850), 
2  W.  Bob.  315;  The  Hedvng 
(1853),  1  Sp.  19.  As  to  the  value 
of  such  evidence,  see  The  Osmanli 
(1850),  7  Not.  of  Cas.  507,  510. 

(a)  The  Little  Lizzie  (1871), 
L.  R.  3  A.  &  E.  56;  Notjiard  v. 
Pepper  (1864),  17  C.  B.  N.  S.  39; 
The  Senry  Coxon,  ubi  sijepra.  As 
to  inspection  of  copies  of  these  de- 
positions furnished  to  the  adverse 
•party  by  the  Board  of  Treide,  see 
The  Palermo  (1884),  9  P.  D.  6. 


(o)  The  Mangerton  (1857), 
Swab.  120;  The  City  of  Lomdxm 
(1857),  Swab.  245. 

(6)  B.M.S.  Swallow  (1857), 
Swab.  30  (the  report  of  a  naval 
officer  to  the  Lords  of  the  Admi- 
ralty is  privileged  as  a  State  doeu- 
Biflnt,  and  no  order  to  produce  it 
will  be  made);  The  Bellei-ophon 
(1874),  2  Asp.  449. 

(c)  The  Lord  Seuion  (1845),  2 
W.   Rob.   391. 

((T)  The  Mangerton  (1857), 
Swab.  120. 

(e)  It  was  so  held  by  Butt,  J., 
in  The  Risca,  25th  March,  1886^ 
The  Benayo,  29th  March,  1886;  and 
(semble)  by  Dr.  Lushington  in  The 
1/mperor  and  The  Zephyr  (1864), 
12  W.  E.  890;  The  Osoar  (1864), 
12  W.  B.  872.  See  also  per 
Tindfll,  O.  J.,  Bastard  v.  Smith 
(1839),  10  A.  &  E.  213,  214; 
navies  V.  Davies  (1839),  9  O.  &  P. 
252;  High-fieU  v.  feake  (1828), 
M.  &  M.  109;  Burnand  v.  Nerot 
(1824),  1  C.  &  P.  578;  Bwer  v. 
Ambrose  (1825),  4  B.  &  C.  25. 
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master ; 

by  seamen 
and  others. 


Letter  by 
master  to 


Evidence  in 

previous 

action. 
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how  proved. 


Proof  of 
compulsory 
pilotage 
where  pilot 
is  hostUe. 


Interroga- 
tories. 


logs  relating  to  the  weather,  are  usually  admitted  in  the 
Admiralty  Division  upon  production  of  an  affidavit  by  the 
proper  officer  (/) . 

Statements  by  the  master  as  to  matters  in  issue  are  ad- 
mitted to  prove  the  facts  stated  against  the  owner  {g) ;  but 
not  statements  by  other  officers,  by  seamen  {h),  or  by  the 
pilot  (i),  though  statements  by  seamen  and  others  on  board, 
made  at  the  moment  of  collision,, have  in  some  cases  been 
admitted  as  part  of  the  res  gestae  (fc).        ,., 

In  an  action  by  cargo-owner  against  shipowner  for  loss  of 
cargo  by  stranding,  a  letter  written  by  the  master  to  the 
shipowner,  detailing  th3  facts  of  the  stranding,  was  admitted 
as  evidence  of  those  facts  {I). 

Evidence  in  a  previous  action  for  the  same  collision,  but 
between  different  parties,  is  not  admissible  in  the  subsequent 
action  (m).  But  where,  after  judgment  in  an  action  by  the 
owner  of  ship  A.  against  the  owner  of  ship  B.,  the  latter  sued 
the  former  in  a  fresh  action  for  the  same  collision,  evidence 
in  the  first  action  was  allow.ed  to  be  read  in  jthe  subsequent 
action  (w) .  ■       .  ; 

As  to  the  mode  of  proving  the  regulations  for  preventing 
collisions  at  sea,  see,  th,e  Merchant  Shipping  Act,.  1894, 
'ss.  695,  719,  73,8.  '  :  '  '  '     \ 

.  Where  the  defence  Jajs^'  is, that  of  compulsory  pilotage, 
and  the  defendant  has  reason  to  think  that  thp  pilot  will  be 
-,a  hostile  witness,.,  upon  the  facts  of  the  collision,  the  proper 
course  for  hirn  tp  take  is  to  subpoena  the  pilot  to  produce  his 
licence,  and  to  be  provided  with  evidence  identifying  l\im  with 
the  person  named  in  the  licence. 

There  was  at  one' time  a  doubt  whether,  in  a  collision  action. 


(/)  An  examined  copy  is  suffi- 
cient: The  Maria  des  Dores  (1863), 
Br'.  &  Ii.  27;  The  Cdtherina  Maria 
(186«),  L.  R.  1  A.  &  E.  .53. 

.  (?)  The  Midlothian  (1851),  15 
Jur.  806;  The  Manchester  (1840), 
1  W.  Bob.  63;  The  Europa  (1849), 
13  Jur.  866;  The  ^ctoon  ■  (1853), 
1  Sp.  176;  The  Solway  (1885),  10 
P.   D.   137.     And  so  in  America: 

rThe  Potomac,  8  Wall.  590. 

Qi)  The  Lord  Seaton  (1845),  2 
W.  Eob.  391,  393;  The  Foyle 
(1860),  Lush.  10;  and  see  The 
Great  Eastern  (1864),  Holt,  167. 


.  (j)  Ihe  Lord  Seaton  (1845),  2 
Wj  Rob.  391,  393;  The  Sahioalbe 
,(1857),  Swab.  521. 

(/c)  The  Schwalbe  (1859),  Swab, 
521;  The  Metlona  (1846),  10  Jur. 
992. 

(b  The  SoUoay  (1885),  10  P.  D. 
-137.  See  The  Neptune  the  Second 
(1813),  1  Dods.  467,  469. 
'  (to)  TU  William  Hutt  (1860), 
Lush.  25;  The.  Demetrius  (1872), 
L.  B.  3  A.  &  E.  523. 

(«)  The  North  American  (185%). 
Lush.  79.    See  Ord.  XXXVU.  r.  3. 


EVIDENCE  :    DISCOVERY.  273 

interrogatories  with  respect  to  matters  stated  in  the  prelimi- 
nary acts,  and  the  other  circumstances  of  the  collision,  could 
be  administered.  Interrogatories  are  admissible  in  some 
cases  (p),  but  not  in  an  ordinary  collision  action. 

In  answering  interrogatories,  a  defendant  in  a  collision  Answering 
action  must  answer  as  to  matters  touching  the  collision  which  Joriea"^*" 
are  in  the  knowledge  of  his  servants  or  agents,  the  master 
and  crew  (q) . 

Discovery  and  inspection  of  books  may  be  had  for  the  Discovery 

n  1.    •    •        1^1  1  i>         1  '  i  -1         and  inspection 

purpose  01  ascertaming  the  value  o±  a  ship  as  shown  in  her  of  documents. 

owners'  books  before  the  reference  to  assess  damage  (?■). 

It  was  formerly  the  practice,  in  the  Court  of  Admiralty,  Who  to  begin 
where  the  plaintiff's  ship  was  at  anchor,  or  where  the  sole  action, 
defence  was  inevitable  accident,  for  the  defendant  to  begin. 
This  practice  has  been  changed,  and  the  rule  now  is  that 
plaintiff  shall  in  all  cases  begin  (s) ;  or,  at  least,  in  all  cases 
where  (as,  semble,  is  always  the  case)  the  onus  of  proof  is 
upon  him  {t) . 

Power  is  given  to  any  party  to  an  Admiralty  action  to  Order  to 
apply  for  an  order  for  inspection  of  any  ship  or  other  personal  '"^^P®"  • 
or  real  property,  the  inspection  of  which  may  be  material  to 
the  issue  of  the  action  (m)  .  This  power  was  exercised,  in  The 
Magnet,  with  Teferenoe  to  ship's  lights  (x) ;  alsio  in  The  Ger- 
nriiOnia  (y).  In  one  case  {z),  it  was  held  that  the  order  wiU 
not  be  made  where  the  party  applying  has  an  opportunity  of 
'proving  the  facts  by  evidence  in  the  ordinary  way. 

In  the  Court  of  Appeal  and  in  the  Admiralty  Division,  Nautical 
nautical  assessors  advise  the  Court  upon  questions  of  seaman-  evidence  of 

ship.     In  the  King's  Bench  Division,  assessors  are  not,  in  experts  not 
°  n    1    •  X       I       T7--       !     -r>        7     adm'ssible. 

practice,  but  may  be  {a),  called  in.      In  the  King  s  Bench 

(p)  The  Biola  ClSTfi),  34  L.  T.  and  see  now  Ord.  L.  r.  3,  of  the 

135.  E.  S.  O.  1883. 

(?)    The  Radnorshire    (1880),  5  {x)    (1874),  L.   R.    4  A.    &   E. 

P.  D.  172;    The    Isle    of    Cyprus  417,  428. 

(1890),    15    P.    D.    134    (crew   of  (2^)    (1870),    19   L.    T.    20;    21 

plaintiff's  ship  drowned).  L.  T.  44. 

(r)  The  Pdcmire,  (1912)  P.  179.  (2)     The      Victor      Comcevitch 

is)  See  The  Otter  (1874),  L.  E.  (1885),  10  P.  D.  40. 
4    A.    &    E.    203;    The    Benmore  (o)   36  &  37  Vict.  c.  66,  a.  56. 

(1874),  L.  R.  4  A.  &  B.  132.  Eor   the   old   practice,   see  Meltov 

(0  See  SMjOT-a,  p.  40,  as  to  burden  v.   Nesibif   (1824),   1  C.   &  P.   70: 

of  proof.  Sills  V.  Brown  (1840),  9  C.  &  P. 

(u)    The   Admiralty   Court   Act,  601;  Feminck  v.  Bell  (1843),  1  C. 

1861  (24  &  25  Vict.  c.  10),  s.  18;  &  K.  312. 


M. 


18 


asaessors. 
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Division,  matters  of  seamanship  may  be  proved  by  experts; 
in  Admiralty,  and,  it  soems,  in  any  Court  where  a^essors 
are  present  to  advise  the  Court,  such  evidence  is  not 
admissible  (6).  Thus  in  one  case  evidence  directed  to  show 
what  was  the  usual  mode  of  navigating  ships  in  the  entrance 
to  the  Mersey  was  held  to  be  inadmiaiaible  in  the  Admiralty 
Division  (c). 
Function  of  The  function  of  the  assessors  is  not  to  decide  questions  of 

fact  arising  in  the  case  (d),  but  to  advise  the  Court  upon 
nautical  matters  (e),  and  the  decision  of  the  case  rests  entirely 
with  the  judge.  Even  in  purely  nautical  matters  he  is  not 
bound  to  follow  the  advioe  of  his  assessors,  if  it  does  noit 
agree  with  his  own  opinion  (/),  though  their  advice  will  be 
rarely  questioned  (g).  The  advice  of  the  Trinity  Brethren 
in  the  Admiralty  Division  upon  a  question  of  pure  9eama.n- 
ship  does  not  conclude  the  case,  and  may  give  rise  to  an 
appeal  (h) .  If'  the  Trinity  Brethren  differ  in  opinion,  the 
Court  has  on  more  than  one  occasion  obtained  the  opinion  of 
one  or  more  of  the  other  Brethren  (i).  In  a  case  where  the 
judge  differed  in  opinion  from  the  Trinity  Brethren,  and  they 
reduced  their  views  and  the  reasons  for  them  to  writing  and 
at  his  request  preserved  them  in  case  the  Court  of  Appeal 
should  call  for  them,  that  Court  refused  to  order  the  Admi- 

(6)    The   Gazelle    (1842),   1   W.  asked,  see  TAe  iVeu;  PeZto»,  (1891) 

Rob.    471;    The    Ann    and    Mary  1?.  2S8;  The  Mver  Derwent  (1891), 

(1844),  2  W.  Rob.  189,  196;  The  7  Asfi.  M.  C.  467. 

No    (1854),   1    Sp.    184;    The   Sir  (/)     See     The     Magna     Charta 

Bobert  Peel  (1881),  4  Asp.  M.  C.  (1872),    1   Asp.    M.   C.    153;    The 

321;     The    Earl    Sp-encer    (1874),  Aid  (ISSl),  6  F.  B.  8i;  The  Berifl 

L.  R.  4  A.  &  E.  431;  The  Assyrian  (1884),   9   P.t  D.    137,   141;     The 

(1889),  6  Asp.  M.  C.  525.  Swanland  (1855),  2  Sp.   107;   The 

(c)  The  Kirby  Hall  (1883),  8  Fred  (1894),  7  Asp.  M.  C.  550. 
P.  1).  71.  But  in  The  Velocity  (p')  "  It  woiild  be  impertinent  in 
(1869),  L.  R.  3  P.  O.  44,  siioh  a  judge  not  to  consider  as  almost 
evidence  (with  reference  to  the  binding  upon ,  him  the  opinion  of 
Thames)  was  admitted.  See  also  the  nautical  gentlemen  who,  having 
The  Andalusian  (1878),  2  P.  D.  231,  ten'  times  his  own  skill,  are  oalled 
as  to  proof -of  usual  precautions  in  to  assist  him."  Per  Brett, 
at  a  launch  in  the  Mersey.  It  M.  R.,  The  Beryl  (1884),  9  P.  t). 
seems  that  the  Court  will  tdce  the  137,  141;  and  see  The  Alfred 
opinion  of  the  assessors  upon  such  (184^),  7  Not.  of  Cas.  352,  354; 
points:  The  Cambria,.  &A.  Div.  TAe  eonmet,  (1900)  App.  Cas.  234. 
May,   1887.  (A)  See    The    Falkland    (1864), 

(d)  The    Gdnnet,   (1900)    App.  Br.  &  L.  204. 
Oas.   204.  (0  The  Magna  Charta  (1872),  1 

(e)  The  City  of  Berlin.   (1908)  Asp.    M.    C.    153;    The    Friends' 
•p.  110.    As  to  the  practice  in  tak-  Goodwill  and  The  Peggy   (1785), 
ing    the    Spinion  of  the  assessors  Mars.  Ad.  Cas.  328. 
and  the  character  of  the  questions 
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ralty  registrar  to  deliveir  to  the  appellants  a  copy  of  tkoee 
reasons  (Tf). 

A  plaintiff  wko  has  been  unsuooeesf  ul  in  an  action  at  law  Plaintifi  un- 
tried upon  the  merits  (Z),  or  who  has  received  payment  of  the  jaw^or  whose 
sum  for  which  he  obtained  judgment  (m),  cannot  afterwards  judgment  is 
proceed  against  the  ship  in  Admiralty  for  the  same  collision;  cannot  after- 
nor  would  he  he  allowed  to  sue  at  law  and  in  Admiralty  at  Xd^altV" 
the  same  time  for  the  same  collision  (n).  He  oannotsue 

In  order  to  avoid  multiplicity  of  actions,  where  the  owners  ^^^^^^^  a" 

of  two  ships  that  had  been  in  coUision  institute  separate  or  same  time. 

cross  aetionjs  against  each  other,  the  Court  will  consolidate  Consolidation 

.  ,  .   .  .      .  .  °t  actions : 

the  two  actions  (o),  the  litigant  whose  writ  is  first  issued  cross  actions. 

having  the  conduct,  in  other  words  the  position  of  plaintiff. 

Actions   by  different  plaintiffs   in  respect   of  the  same  Cousolida- 
collision  against  the  same  ship  or  the  same  defendants  !may  by  aiffieren" 
be  consolidated  in  Admiralty,  even  as  against  an  unwilling  plaintiffs 
defendant,  or  at  the  instance  of  the  defendant  as  against  an  s^me  de- 
un willing  plaintiff  (p) .     And  where  two  ships  belonging  to  *®"'^*"'- 
the  same  owners,  one  being  disabled  and  in  tow  of  the  other, 
fouled  a  third  ship,  several  actions  by  the  owners  and  by  the 
master  and  crew  of  the  third  ship  against  the  two  ships  that 
fouled  her  were  consolidated  (g). 

This  practice  of  consolidating  actions,  which  appears  to 
have  been  peculiar  to  the  Court  of  Admiralty,  has  been  con- 
tinued since  the  Judicature  Acts  by  the  Admiralty  Divi- 
sion (r) .  If  actions  are  brought  both  by  the  owners  of  a 
ship,  and  by  the  owners  of  the  cargo,  the  usual  practice  is  to 
order  a  stay  of  the  cargo  action  until  after  the  decision  in  the 
ship  action. 

(A)  The  Banshee  (1889),  6  Asp.  (24  &  25  Viet.  o.  10),  b.  34,  gave 

M.  C-  130.  the    Admiralty    Court    the    same 

(V)   See  The   Gfriefswald   (1857),  power. 

Swab.  430,  435.  (p)    The   William   Butt    (1860), 

(?»)  The  Orient  (1871),  L.  E.  3  Lush.  25;  The  Melpomene  (1873), 

P.  C.  696.  L.   E.  4  A.   &  B.   129;    The  Falk 

(»)  The  John  and  Mary  (1867),  (18S1),   4   Asp.    M.    C.    592;    The 

Swab.    471.       In   this   respect  the  Cumberland   (1862),  5  L.   T.  496. 

rights   of   a   person   entitled  to   a  {g)  The  A.merican  and  The  Syria 

maritime  liren  differ  from  those  of  (1874),  L.  R.  4  A.  &  B.  226. 

a  mortgagee,  who  may  pursue  all  {r)   E.g.,  The  Sector  (1883),  8 

his  remedie3  at  once.  P.  D.  218.    As  to  the  effect  of  24 

(o)   Judicature  Act,  1873,  s.  24,  &   26   Vict.   c.    10,   s.   34,   see  The 

sub-s.   7.     See  Thomson  v.   S.   E.  Demetrius   (1872),  L.   R.   3  A.   & 

Rail.  Co.   (1881),  9  Q.  B.  D.   320.  E.  523. 
So  the  Admiralty  Court  Act,  1861 

18(2). 
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Where  the  actions  are  in  personam  and  in  one  of  tham 
service  of  the  writ  has  not  been  effected,  consolidation  will 
not  he  ordered  (s) . 

Although  it  has  the  power  to  force  consolidation  lupon 
unwilling  parties,  the  present  practice  of  the  Admiralty 
Division  is.  not  to  exercise  that  power  (^);  but  a  plaintiff 
who  unreasonably  objected  to  consolidation  and  afterwards 
succeeded  in  his  action  has  been  ordered  to  bear  the  costs 
occasioned  by  hie  objecting  to  consolidation  (m)  . 

The  power  of  consolidating  actions  above  referred  to  is 
wider  than  the  general  power  given  by  Ord.  XLIX.  r.  8, 
although  that  power  is  exerciseable  by  a  plaintiff  as  well  ae 
by  a  defendant  (a?) .  The  practice  adopted  in  other  Divisions 
of  trying  one  of  several  actions  by  different  plaintiffs  against 
the  isame  defendants  as  a  test  action  (y)  does  not  appear  to 
have  heen  ever  in  use  in  Admiralty. 
Piaintifl  lying      Where  the  rights  and  liabilities  of  the  parties  can  be  fairly 

by  to  await  ii-in  i-i  n- 

judgment  in  settled  m  the  usual  way  upon  claim  and  counterclaim,  a 
other  action,  ^p^gj^j  -vjrlio,  before  bringing  his  action,  awaits  the  decision  of 
an  action  in  respect  of  the  sajne  collision  in  which  he  is 
defendant,  does  so  at  the  risk  of  having  to  pay  costs  (z) . 
Cross  actioDB ;  Where  there  are  cross  actions  or  action  and  counterclaim, 
arrested  the  *^<i  the  defendant  ship  in  the  principal  action  is  arrested,  if 
other  not:        i^^^  plaintiff  ship  has  been  lost  or  for  some  other  reason 

stay  of  pro-  ^  n ,    i 

ceedings.  oannot  be  axrested,  her  owner  may  be  compelled  to  give 
security  for  the  amount  claimed  against  him  in  the  cross- 
action  («),  or  couhterclaim  (&).     This  rule  has  been  applied 

(s)    The    Selemlea     (1882),     7  (1877),  4  Ch.  D.  869;   Bennett  v- 

P.  D.  57.  Lord  Bury  (1880),  5  C.  P.  D.  339. 

(0  The  Jacob  Landstrom  (1879),  (z)   The  Calypso   (1857),  Swab. 

4P.  D.  191;  TAe  F««foraZa  (1881),  28;     The    Breadalbane    (1882),    T 

4  Asp.  M.  0.   228;   The  Pasithea  P.     D.     186;     The    Julia    Fisher 

(1880),  5  P.   D.   5;   The   William  (1877),,  2  P.  D.  115. 

Hutt,  ubi  swpra.  (a)   The  Admiralty   Court  Act, 

(«)  The  Lord  Sfrathnairn(}.i'JS),  1861  (24  &  25  Vict.  c.  10),  s.  34; 

cited  Williams   &   Bruce,   3rd   ed.  The  Oharkieh  (1874),  L.  E.  4  a'. 

392;  and  see  The  Nicolina  (1844),  &  E.  120. 

2     W.    Bob.    175;     The     Bartley  (6)   The  Breadalbeme   (1882),  7 

(1857),  Swab.  198.     .  P.     D.     186;     The    Julia    Fisher 

(a;)   Martin    t.    Martin    #    Co.,  (1877),   2  P.   D.    115;    The  New- 

(1897)   1  Q.  B.  429.     As  to  sub-  battle   (1886),  10  P.   D.   33.     Cf. 

stituting   a  plaintiff   after   decree.  The    Carnarvon    Castle    (1-876),    3 

but  before  assessment  of  damagres,  Asp.  M.  C.  607,  and  disting.  The 

see  The  Duke  of  Buooleugh,  (1892)  Alne  Holme   (2nd  a;ction)    (1881) 

P.  201.  4  Asp.  M.  0.  562. 

(y)     See     Amos     y.     Chadwich 
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where  .the  parties  are  foreigners  resident  abroaxi  (c),  against 
a  British  subject  resident  in  England  (d!),  and  against  a 
foreign  sovereign  whose  ship  was  privileged  from  arrest  (e). 
The  Act,  which  enables  the  Court  to  stay  proceedings  in  this 
ease  applies  only  to  actions  in  remt,  and  has  no  application 
where  the  principal  action  is  one  in  personam  (/) . 

Where  actions  in  respect  of  the  same  collision  are  pending  Cross  actions : 
in  the  Admiralty  Division  and  in  a  County  Court  at  the  Courtthe"*^ 
same  time,  the  practice  is  for  the  former  Court  upon  applica-  otlier  in 
tion  in  that  behalf  being  made  to  it  under  the  County  Courts  Court :  trans- 
(Admiralty  Jurisdiction)  Act,  1867  {g),  s.  6,  to  order  that  court^Xn 
the  County  Court  action  be  transfeirred  to  the  Admiralty 
Division.      The    conduct    of   the    consolidated    action    will 
usually  be  given  to  the  plaintiff  in  the  action  which  was. 
first  instituted  (Ji),  if  there  is  a  clear  priority  in  time  (i). 

Damage  to  ship  or  goods  and  injury  to  person  may  be  sued  Separate 
for  in  separate  actions  though  the  damiage  and  injury  were:  damage  to 
caused  by  the  same  negligent  act,  in  the  same  collision,  at'  P^P^"^^'  ^^^ 
the  same  time,  and  to  the  same  person  (fc) .  person. 

It  has  been  held  by  the  Court  of  Appeal  that  the  High  Action 
Court  of  Admiralty  had  no  jurisdiction  to  entertain  an  action  *^*™'  E'  °  • 
in  personam  agaanst  a  pilot  for  a  ooUision  caused  by  his  fault ; 
and  that  a  County  Court  has  no  power  fco  entertain  such  an 
action  in  Admiralty  {I) . 

The  Public  Authorities  Protection  Act,  1893,  limiting  the  Public 
period  to  six  months  after  the  default  complauied  of,  during  p^te°tion* 
which  an  action  may  be  brought,  jdoes  not  apply  to  an  action  Act. 
in  r&rri  (m),  nor  does  6  &  7  WiU.  4,   c.  100   (locial     and 
personal),  s.  8,  by  which  no  action  in  any  of  Hiis  Majesty's 
Courts  of  Liaw  shall  be  brought  against  the  Dublin  Steam 

(c)  The  CharUeh,  uU  supra;  The  (%)  The  Mersey  * (1^01)  P.  369. 
Jidia  Fisher,  ubi  supra.                             (k)      Brunsden       v.       Humfrey 

(d)  The    Cameo    (1862),    Lush.  (1883),  11  Q.  B.  D.  712;  14  Q.  B. 
408.  B.  141. 

(e)  The    Newbattle    (1885),    10  (Z)    Reg.    v.    Judge   of    City   of 
P.  D.  33.                                                    London  Court,  (1892)  1  Q.  B.  273, 

(/)   The  Rougemont,    (1893)    P.  foUowing    The    Urania    (1862),    5 

27S;  The  James.  Westoll,  (1905)  P.  L.T.  402;  The  Alexandria,  L.  R. 

47;   10  Asp.  29.  fl871)  3  A.  &  B.  574;   Flower  v. 

((/)  31  &  32  Vict.  c.  71.  BraMey  (1875),  44  L.  J.  Ex.   1; 

(A)   The  Never  Despair  (1884),  The    Bowesfield    (1886),  ,5    Asp. 

9  P.  D.  34;  The  Immacolata  Con-  M.  0.  265;  The  Germanic,  (1896) 

cezione  (1883),  8  P.  D.  34.     See  P.  84,  where  the  Court  refused  to 

also   The    Cosmopolitan    (1874),    9  add  a  pilot  as  party  in  an  action 

P.  D.  35,  note;  The  Bjorn  (1882),  in  rem. 
ibid.    36,   note.  (m)  The  Burns,  (1907)  P.  137. 
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Packet  Coiiiip.any,  unless  a  month's  notice  in  writing  shall 
have  been  given  to  the  company  (w) . 

Where  proceedings  had  been  taken  in  rem  in  Admiralty, 
and  the  amount  realized  by  the  sale  of  the  ship  was  not 
sufficient  to  recompense  the  plaintiff,  it  was  held,  previously, 
to  the  Judicature  Acts,  that  he  could  bring  his  action  at  law 
for  the  residue  of  the  loss  (o) .  An  action  may  be  brought 
in  rem  for  dkmages,  which  owing  to  the  insolvency  of  the 
defendant,  could  not  be  recovered  at  law  (p). 

It  is  now  settled  that  the  judgment  in  an  action  in  rem  is 
a  personal  judgment  against  the  defendant  for  the  full 
amount  awarded,  and  no  limitation  is  placed  on  the  liability 
of  the  defendant  by  the  value  of  the  res.  In  a  salvage 
action  {q)  in  rem  the.  writ  was  indorsed  with  a  claim  for 
5,000L  The  owners  of  the  salved  ship  and  cargo  gave  aji 
undertaking  to  put  in  bail  for  5,000Z.,  and  the  ship  and 
cargo  were  not  arrested.  The  Court  awarded  for  salvage 
7,500Z.  The  plaintiffs  subsequently  obtained  leave  (r)  to, 
amend  ,the  indorsement  on  the  writ  by  altering  the  sum  to 
8,500Z.  The  defendants  paid  6,000L  and  costs,  but  denied 
further  liability.  Upon  a  motion,  which  was,  by  consent, 
treated  as  an  application  for  leave  to  issue  execution  for  the 
balance  of  the  7,500L  against  the  owners,  it  was  held  that 
the  owners  were  personally  liable  for  the  balance  and  were 
entitled  to  vsrits  of  fieri  facias  against  their  goods.  Pre- 
viously to  this  decision  there  had  been  great  doubt  and  con- 
flicting decisions  ais  to  the  personal  liability  of  shipowner  or 
shipmaster  for  damages  in  a  collision  action,  where  the  action 
was  in  rem,  and  the  damages  exceeded  the  value  of  the  res  or 
hail.     Dr.  Lushington  had,  in  several  caisee  (s),  es 

(«)  The  Lotigiord  (1886),  14 
P.  D.  34,  following  The  MvUingar 
(1872),  1  Asp.  M.  C.  252. 

(o)  Jflelson  V.  Couch  (1864),  15 
C.  B.  N.  S.  99;  The  Bold  Buc- 
cleuch  (1851),  7  Moo.  P.  C.  267; 
The  Orient  (1811),  L.  E.  3  P.  C. 
696,  702;  The  Pet  (1869),  20  L.  T. 
961;  The  Zephyr  (1865),  11  L.  T. 
351.  See  also  The.  Sylph  (1867), 
L.  E.  2  A.  &  E.  24. 

(jo)  The  John  and  Mary  (1859), 
Swab.  471;  The  Bengal,  ibid..  468; 
The  Demetri-M  (1872),  41  L.  J. 
Ad.  69;  The  Sylph  (1867),  L.  E. 
2  A.  &  E.  24;   The  Cella   (1888), 


13  P.  D.  82. 

(?)  The  Dictator  (No.  1),  (1892) 
P.  64.  Followed  in  collision 
actions:  The  Gemma,  (1899)  P. 
285;  The  Dwpleiis,   (1912)  P.  8. 

(r)  The  Dictator  (No.  2),  (1892) 
P.  304. 

(«)  The  Hope  (1840),  1  W.  Eob. 
164;  The  Kalamazoo  (1851),  15 
Jnr.  886;  The  Victor  (1860),  Lush. 
72;  The  Volant  (1842),  1  W.  Eob. 
383;  Ihe  Zephyr  (1865),  11  L.  T. 
351.  Before  the  present  century 
the  master  was  generally  a  defen- 
dant in  a  suit  in  rem  against  the 
ship  i 
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the  opinion  that- a  personal  action  ooioLd.  not  b©  "engrafted 
on  "  an  action  in  rem;  although  in  one  (it)  of  these  caees  he 
appears  to  have  been  willing,  in  an  action  in  rem,  to  monish 
the  shipowners  to  pay  damages  not  covered  by  the  bail  bond. 
On  the  other  band,  Lord  Stowell,  in  The  Dundee  (u),  was 
cleaxly  of  opinion  that  the  shipowner  was  liable  in  an  action 
in  rem,  beyond  the  value  of  the  res,  to  the  full  amount  of  the 
damages  awarded.  The  judgment  of  Sir  Francis  Jeune,  P., 
in  The  Dictator,  No.  2,  contains  a  full  and  luminous  exami- 
nation of  the  nature  of  the  action  in  rem,  and  completely 
sets  at  rest  the  question  at  issue. 

Where  the  shipowner  appeared  and  defended  the  action,  it  Ee-arrest  of 
was  held  that  he  could,  by  re-arrest  of  the  ship,  be  compelled  eosta."  ^^°"™ 
to  pay  costs  (x),  beyond  the  value  of  the  ship  and  freight  and 
the  amount  of  his  bail  bond. 

Where   the  solicitors  for   the  owners   of  the  ship   sued  Failure  to 

accepted  service  of  the  writ  and  undertook  to  put  in  bail,  but  atter'uiider- 

before  doing  so  their  authority  weis  withdrawn,  it  was  held  taking. 

that  they  were  not  liable  to  attachment  for  contempt  in  not 

fulfilling  their  undertaking  (y). 

When  the  plaintiffs  in  a  collision  action  have  demanded  Demand  for 
,     .,      ,         ,  ,        ,  T        •  I.  exoessiTe  bail. 

excessive  bail,  they  have  been  ordered  on  the  application  of 

the  defendants  to  pay  the  fees  in  respect  of  the  bail  in 
excess  of  the  proper  amount  of  bail  that  should  have  been 
demanded  (z) . 

It  has  occurred  in  some  cases  that  the  plaintiff  has  failed  Anrestof 
to  identify  the -ship  sued  with  the  ship  with  which  his  own 
has  been  in  collision.  So  where,  in  consequence  of  a  collision 
between  A.  and  B.,  a  third  ship,  C,  is  injured,  C.  may  be  in 
a  difficulty  as  to,  which  ship  to  sue.  It  sieems  that  if  the 
wrong  ship  is  arrested,  she  would,  except  in  special  circum- 
stances, be  entitled  to  coets,  and,  in  flagrant  cases,  to  damages 
and  costs  (a),  or  to  her  expense  of  procuring  bail  (b) .    In  the 

{tyThe  Zephyr,  ubi  supra.  (1913),  12  Asp.  M.  C.  360. 

(«)  (1823),   1   Hag.    109.  (a)    The'  Evangelismos    (1857), 

{x)    The   John   Dmin    (1840),   1  Swab.   378;    12   Moo.   P.   0.   352; 

W.Eob.  169;  The  Freedom  (1871),  The  Active  (1862),  6  L.  T.  773; 

L.   E.   3  A.  &  E.  495.     See  also  The  Strathnaver    (1876),    1    App. 

rAeFoZaTOi!  (1842),  1  W.  Bob.  383;  Cas.     58;     The     Cheshire     Witch 

The  Temiscouata  (1856),  2  Sp.  208.  (1864),  Br.  &  L.  362;   The  Cath- 

(y)     The     Anna     and     Bertha  

(1891),  7  Asp.  M.  C.  31.  (6)   The  Collmgrove  (1885),  10 

(z)    The    Princess    Marie    Jose  P.  D.   158. 


280 


PEACTICE. 


Anest  after 
undertalung 
to  give  bail. 


Arrest  of 

Qovemment 

ships. 


Samagei  for 
loss  of  life 
and  personal 
injury,  action 
in  rem. 


absence,  however,  of  malioe  and  gross  negligence  on  the  pai-t 
of  the  plaintiff,  damages,  and  even  costs,  have  not  in  all  cases 
been  given  to  the  ship  wrongly,  arrested  (c).  To  entitle  the 
plaintiff  in  an  action  for  wrongful  arrest  to  damagies,  it  is 
not  necessary  to  prove  actual  damage,  if  the  arrest  was  with- 
out reasonable  cause  (d) . 

If  a  ship  is  arrested  without  reasonable  cause,  as  where  the 
owners'  solicitors  sign  an  undertaking  to  give  bail,  and  no 
objection  pr  inquiry  is  made  as  to  the  suf&ciency  of  the 
undertaking,  the  plaintiffs  will  be  condemned  in  damages  and 
costs  (e) . 

A  King's  ship  cannot  be  arrested  (/),  nor  can  a  ship 
'  belonging  to  a  foreign  state  (g),  for  no  action  lies.  A  ship^ 
belonging  to  private  owners  in  the  service  of  the  Crown  (h) 
or  in  the  service  of  a  foreign  state  by  requisition  cannot  be 
arrested  while  in  governmient  service,  though  an  action  lies 
against  the  owners  of  the  ship'  (i) . 

Before  the  Maritime  Conventions  Act,  1911,  no  action 
could  be  brought  in  rem  for  loss  of  life  under  Lord  Campbell's 
Act.  The -conflict  of  authority  (fc)  which  existed  for  many 
■  years  upon  this  point  was  set  at  rest  by  the  decision  <iii  the 
House  of  Lords  in  The  Vera  Cruz  (No.  2)  (l)..  Now  by 
sect.  5  of  the  above  Act  actions  for  damages  for  loss  of  life 
or  personal  injury  can  be  brought  in  rem  in  any  Court  which 
has  Admiralty  jurisdiction  in  respect  of  other  damage  caused 


cart  (1866),  L.  E.  1  A.  &  B.  314, 
333;  The  Volant  (1864),  Br.  &  L. 
321;  The  aiasgow  (1857),  Swab. 
145;  The  Victor  (1860),  Lush.  72; 
The  Egerateia  (1869),  38  L.  J. 
Ad.  40. 

(c)  The  Evangelismos  (1857), 
Swab.  378;  TJie  Strathnaver 
(1875),  1  App.  Cas.  58. 

{d)  The  Walter  D.  Wallet, 
(1893)  P.  202. 

(c)  The  Crimdon,  (1900)  P.  171. 

(/)  The  Athol  (1842),  1  W.  Rob.' 
3744  The  Vomus  (1816),  2  Dods. 
464. 

{g')  The  Parlemeiit  Beige  (1880), 
5  P.  D.   197. 

(A)  The  Broadmayne,  (1916)  P. 
64. 

(i)  The  Messicano  (1916),  32 
T.  L.  E.  519. 

(A)  See  The  Sylph  (1867),  X.  E. 


2  A.  &  E.  24;  The  Giddfaxe,  ibid. 
325;  The  Beta  (1868),  L.  R.  2 
P.  0.  447;  The  Borodino  (1862), 
5  L.  T.  291;  and  contra,  Smith. y. 
Brown  (1871),  L.  E.  6  Q.  B.  729; 
Simpson  v.  Blues  (1872),  L.  E.  7 
C.  P.  290.  In  The  Franconia 
(1877),  2  P.  D.  163,  the  Court  of 
Appeal  was  equally  divided.  See 
also  Taylor  v.  Dewar  (1864),  6 
B.  &  S.  58,  and  the  observations 
of  Sir  E.  Phillimore  on  that  case, 
L.  E.  2  A.  &  B.  329. 

(0  (1885),  10  App.  Caa.  59.  See 
also  The  Circe,  (1906)  P.  1.  The 
law  in  Canada  seems  to  be  the 
same.  See  Monaghan  \.  Horn,  The 
Garland,  7  Duval's  Sup.  Ct.  Eep. 
Canada,  409;  40  Vict.  c.  21 
(Canada);  26  &  27  Vict.  c.  10 
(Vice-Ad.   Ot.  Act),  ss.   7,  13. 


ARREST  :    BAIL.  ^81 

by  the  events,  which  gave  rise  to  the  claim  for  loss  of  life  (m) . 
The  owner  of  a  ship  partly  at  fault  for  a  collision,  who  has 
piaid  damages  for  lose  of  life  or  peraonal  injury  caused  by 
the  coUision,  can  recover  contribution  from  the  owner  of 
the  other  ship  in  fault  in  an  action  in  rem  (n),  but  it  is  doubt- 
ful if  he  could  recover  sums  paid  under  the  Workmen's  Com- 
pensation Act,  1906  (o).  Such  sums  are,  it  is  submitted, 
not  damages,  for .  the  award  of  compensation  being  made 
independemtly  of  any  question  of  negligence,  the  amount  , 

is  in  the  nature  of  an  indemnity  rather  than  of  damages  (p) . 

Where  the  defendant,  in  a  collision  action,  claims  to  be  Third  party 
entitled  to  recover  from  a  third  party  the  damages  for  which  ^'^""^  ^^^' 
judgment  may  be  given  against  him,  attempts  have  been  made 
to  bring  into  the  action  such  third  party  under  Ord.  XVI. 
rr.  48  et  seq.  of  the  Rules  of  the  Supreme  Court.  Thus, -'& 
ship  in  tow  sued  by  a  ship  at  anchor  which  she  Iiad  fouled',' 
sought  to  bring  in  the  tug-owners  as  third  parties,  against 
whom  they  were  entitled  to  indemnity  (q).  The  judge  refused 
to  entertain  the  question  of  the  liability  of  the  tug-owners. 
The  rules  in  question  apply  only  where  the  right  to  contribu- 
tion or  indemnity  is  founded  upon  oontr.act,  express  or  im- 
plied ;  they  do  not  apply  wheore  the  right  of  the  defendant  is 
to  recover  against  a  person,  not  a  party  to  the  principal  action, 
damages  to  the  same  amount  as  the  damages  awarded  in  the 
action  (r).  It  would  seem  fropi  the  wording  of  the  section 
that  a  claim  for  contribution  under  sect.  3  of  the  Maritime 


(»j)  This  would  appear  to  be  the  in  Admiralty  in  a  case  where  the 

■effect  of  the  section,  and  an  action  defendant  was  alone  to  blame.     In 

in  rem  is  probably  not  maintain-  Cori/  ^  Son,  Ltd.  v.  France,  Fen- 

able  in  a  County  Court  for  loss  of  wick  ^  Co.,  Ltd.,  (1911)  1  K.  B. 

life  arising  from  a  collision  within  114,  it  was  held  that  a  claim  under 

the    body    of    a    county    between  sect.    6   of   the   Act   could   not  be 

"  vessels  "  which  are  not  "  ships,"  maintained  against  the  defendants 

e.g.,  dumb  barges.     For  tlie  limits  who  were  jointly  with  the  plaintiffs 

of     County    Court   jurisdiction   in  to  blame  for  the  injury.     See  also 

Admiraltyj  see  infra,  p.  288.    *  Ttte   Rigel,    (1912)    P.    99,   supra, 

(n)    Maritime   Conventions   Act,  p.  116. 
1911,  a,  3.  (?)  The  Bianca  (1883),  8  P.  D. 

(o)  6  Bdw.  7,  c.  58.     Damages  91.   See  also  The  Cartsbum  (1880), 

and  compensation    are    treated  as  5  P.  D.  35. 

•different  remedies  in  the  Act:   see  (»•)      The      Jacob       Ghristensen 

sect.  1   (4).  (1896),  8  Asp.  M.  C.  21;   Speller 

(p)  Of.  The  Circe,  (1906)  P.  1.  v.    Bristol   Steam    Navigation    Co. 

In   The  Annie,    (1909)   P.    176,  it  (1884),  13  Q.  .B.  D.  96;   Carshore 

was    held    that   the   amount  paid  ■  v.  North  Eastern  Rail.  Co.  (1885), 

could    be  •  recovered     by    way    of  29  Oh.  D,  344. 
damages  in  an  action  in  personam  , 
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AotiouB  for 
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Limited 
liability  may 


Conventions  Act,  IQH,  might  be  enforced  under  the  third 
party  procedure. 

Where  there  is  a  reasonable  doubt  as  to  who  is  liable,  as  in 
the  case  of  collision  with  a  tug  or  tow,  or  where  the  ship  sued 
may  have  been  acting  under  the  orders  of  a  dock  authority, 
the  tug  and  tow,  or  the  ship  and  dock  owners,  may  be  joined 
as  co-defendants  (s) . 

By  the  Merchant  Shipping  Act,  1894,  s.  504  {t),  juris- 
diction is  given  to  the  High  Court  (m),  in  proceedings  by  a 
shipoviTier  to  limit  his  liability  under  the  Act,  to  determine 
the  amount  of  such  liability,  and  to  distribute  the  sum  repre- 
senting the  amount  of  such  liability  amongsl^  the  several 
claimants;  and  further,  to  stay  actions  pending  in  respect 
of  the  coUision. 

The  benefit  of  the  enactment  limiting  the  shipowner's 
liability  is  ordinarily  obtained  by  instituting  an  action  in 
which  the  plaintiff  claims  a  declaration  by  the  Court  to  tha 
effect  that  the  plaintiff  and  his  vessel  are  not  answerable  in 
damages  to  an  amount  exceeding,  as  the  case  may  be,  8?.  or 
151.  per  ton  of  the  ship's  tonnage.  Upon  payment  into 
Court  of  the  8/!.  per  ton  and  interest  at  4Z.  per  cent,  from  the 
date  of  the  coUision;  and  in  case  of  loss  of  life  or  personal 
injury,  upon  payment  into  Court,  or  bail  being  given,  for 
the  'additional  aomount  up  to  15L  per  ton,  or  such  smaller  sum 
as  the  Court  specifies;  and  upon  payment  into  Court  also  of 
the  costs  of  actions  already  instituted  against  the  plaintiff 
in  respect  of  the  collision,  the  Court  will  make  the  declaration 
claimed,  and  thereupon  all  actions  in  respect  of  the. collision 
for  loss  of  life  or  injury  to  ship,  cargo,  or  persons  on  boaid, 
will  be  stayed  (a;) . 

The  benefit  of  the  statutory  limitation  of  liability  may  also 


(«)  The  River  Hagan  (1886),  6 
Asp.  M.  C.  281':  The  lAystery, 
(1902)  P.  115. 

(i)  The  previous  enactments  on 
the  subject  were  17  &  18  Vict, 
c.  104,  s.  514,  and  53  Geo.  3, 
o.  159,  s.  7.  See  Chap.  VII.,  ewpra, 
p.  170. 

(«)  By  E.  S.  O.  (Merchant  Ship- 
ping), 1894,  r.  1,  this  jurisdiction  is 
assigned  to  the  Admiralty  Division. 
Sect.  13  of  the  Admiralty  Court 
Act,  1861,  and  tthe  decisions  thereom, 


James  v.  Z.  ^  S.  W.  Rail.  Co. 
(18^2),  L.  R.  7  Ex.  187,  287;  The 
Northumbria  (1869),  L.'  R.  3  A. 
&  E.  24;  The  Fosoolino  (1886),  5 
Asp.  M.  C.  420,  seem  to  bo  obsolete. 
The  above  rule  reproduces  the  pro- 
visions of  the  Judicature  Act,  1873,. 
and  the  Common  Law  Procedure 
Act,  1860. 

(a;)  For  details  of  practice  in 
these  actions,  see  WUliams  &  Bruce, 
Ad.   Pr.  3rd  ed.  pp.  377  seq. 


LIMITATION  ACTIONS.  '^'-^ 

be  claimed  by  way  of  defence  or  countei'claim  in  tlie  collision  ^e  claimed  in 

,    ,  defence, 

action  {y) . 

The  plaintiff,  in  an  action  for  limitation  of  liability,  is  Costs  of 
required,  to  pay  the  costs   of  the  action,  other  than  costs  „"/o**'"" 
occasioned  by  disputes  between  rival  claimants  to  the  fund, 
and  also  the  costs  of  actions  stayed  at  his  request  (2) .    Where 
the  defendant  raises  and  fails  upon  special  issues,  he  will 
have  to  bear  the  costs  of  such  issues  (a) . 

The  practice  of  the  Admiralty   Division  in  actions  for  Evidence  in 
limitation  of  liability,  where  no  special  defence  is  raised,  is  actions' by 
for  the  evidence  to  be  taken  by  affidavit.  affidavit. 

There  was  formerly  doubt  as  to  whether,  in  an  action  for  4'^^"**°"  °* 
Limitation  of  liability,  the  plaintiff  must  admit  that  his  vessel 
was  in  fault  (&).     By  the  present  practice  of  the  Admiralty 
Division  it  appears  that  such  an  admission  is  not  neces- 
sary (c),  though  it  is  usual. 

An  agreement  between  the  shipowners  tliat  both  ships,  A.  Cargo-owner 
and  B.,  were  in  fault  for  the  oollisiop  does  nqt  prevent  the  Nonaction 
owner  of  cargo  on  board  one  of  them,  B.,  from  alles'ine',  in  raise  question 

11  n    1  *  1-     •    1  ■    1-   1  ■!■         whether  one 

an  action  by  the  owner  of  the  otlier.  A.,  to  limit  his  liability,  or  both  ships 

that  A.  was  alone  in  fault;  and  he  is  entitled  to  an  issue  to  "*  **" '' 
decide  that  question  (d) . 

After  the  expiration  of  the  time  (usually  three  months)  Payment  out 
specified  in  advertisements  issued  by  the  Court  in  a  limitation  unappropria- 
action  for  the  bringing  in  of    claims  for  loss   of  life,  an  ted  balance, 
unappropriated  balance  of  the  sum  paid  into  Court,  which 
remained  after  payment  of  all  claims  which  had  been  success- 
fully prosecuted,  was  ordered  to  be  paid  to  the  plaintiffs  in 
the  limitation  action,  although  all  the  possible  claims  had  not 

(y)   See  The  Clutha   (1876),  45  2  Ot.  of  Sess.  Cas.  4th  ser.  976.   In 

Ii.  J.  Ad.  108;  Wahlberg  v.  Young  Hill   v.    Andus    the   bill   was   not 

(1876),  45  L.   J.  C.  P.  783;   The  dismissed  for  want  of  jurisdiction. 

Sisters  (1876),  1  P.  D.  281.     But  but    the   injunction   to    restrain   a 

see  James  v.  Z.  ^  S.  W.  Rail.  Co.,  particular  action  was  refused.    See 

infra.  per    Willes    and    Blackburn,    JJ. 

(2)   African    Steamship    Co.    v.  (1872),  L.  E.  7  Ex.  291,  295. 
Swansy    (1855),   2   K.    &   J.   660;  (c)  TKt  Sisters    (1875),   2   Asp. 

The  Empusa  (1880),  5  P.  D.  6.  M.  C.  589.     And  see  The  Amalia 

(«)  The  Empusa  (1880),  5  P.  D.  (1864),  Br.  &  L.  161.     The  latter 

6;  The  Warhworth  (1884),  9  P.  D.  decision  was,  however,  doubted  in 

20,  145.  The  Kara  (1888),  13  P.  D.  24,  at 

(*)   The   Amalia   (1864),   Br.   &  p.  29.     See  the  report  of  the  case 

L.   151;    Hill  v.   Andus   (1854),   1  in  6  Asp.  M.  0.  at  p.  247. 
K.  &  J.  263;  James  v.  L.  (f  S.  W.  {d)  The  Kara  (1888),  13  P.  D. 

Rail.  Co.  (1872),  L.  E.  7  Ex.  187;  24. 
ibid.  287;  Miller  v.  Powell  (1875), 
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been  brought  in,  and  the  year  within  which  under  Lord 
Campbell's  Act  claims  could  be  made,  had  not  expired  (e). 

Where  the  owners  of  a  ship  found  alone  to  blame  for  a 
collision  had  obtained  in  the  Admiralty  Division  a  judgment 
Limiting  their  liability,  an  action  pending  in  the  Queen's 
Bench  Division  for  damages  for  personal  injuries  sustained 
in  the  collision  was  transferred  to  the  Admiralty  Division  (/) . 

In  an  action  (A)  and  counterclaim  for  a  oO'llision  between 
The  Bellcaim  and  Britannia,  a  judgment  by  consent  waa 
made  dismissing  action  and  counterclaim.  Subsequently 
owners  of  cargo  on  board  The  Britannia  brought  their  action 
(B)  against  The  Belleairn.  In  this  action  both  ships  were 
found  to  be  in  fault.  The  Britannia  owners  then  instituted 
an  action  (C)  for  limitation  of  their  liability,  and  obtained 
the  usual  judgment.  Thereupon  the  owners  of  The  Bell- 
aairn,  having,  with  the  consent  of  The  Britannia  owners,, 
induced  the  assistant  registrar  to  rescind  the  judgment  by 
consent  in  action  (A),  sought  to  claim  for  damage  to  The 
Bellcaim  against  the  fund  paid  into  Court  in  the  limitation 
action  (C)  in  competition  with  the  cargo-owners.  It  was 
held  that  the  rescission  of  the  judgm'ant  in  action  (A)  was 
ultra  vires,  that  The  Bellcaim  owners  were  estopped  from 
bringing  lany  further  action  against  The  Britannia,  and  that 
they  could  not  claim  against  the  fund  in  Court  {g) .  But 
the  case  is  diHerent  where  the  agreement  entered  into  as  to 
the  first  action  (A)  results  in  a  discontinuance  of  that  action. 
In  ,such  a  case  one  of  the  parties  is  not  estopped  from  assert- 
ing a  claim  against  a  fund  paid  into  Court  in  a  limitation 
action  'by  the  other  party  (Ji). 

Where  cargo-owners  had  recovered  judgment  against  the 
other  ship,  and  the  owners  of  the  carrying  ship,  after  judg- 
ment in  the  cargo-owners'  action,  brought  their  action 
against  the  other  ship,  and  the  damages  in  the  two  aotionja 
exceeded  the  statutory  amount  of  the  shipowners'  liability, 
whilst  the  damages  in  the  cargo-owners'  action  did  not  exceed 
that  amount,  the  Court  refused  to  stay  proceedings  in  the 


(e)  The  Alma,  (1903)  P.  55. 

(/)  Rawhins  v.  Morgan  (1880), 
49  L.  J.  Q.  B.  6l!8. 

(jr)  The  Bellcaim  (1885),  10 
P.  D.   161. 


(K)  The  Afdandhu,  Owners  of 
the  Cargo  of  the  Kronprinz  v. 
Owners  of  the  Kronprinz  (1886), 
11  P.  D.  40;   12  App.  Oas.  256. 
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oaa-go-owners'  action  until  judgment  was  delivered  in  the 
shipowners'  action  (i) .  The  object  of  the  plaintiff  in  the 
second  action  was  to  shaj-e  pari  passu  with  the  caJ^go-owners 
in  the  fund  to  which  the  shipowners'  liability  was  limited. 

It  is  the  practice  in  Admiralty  to  refer  all  questions  as  to  Damages 
the  amount  of  damages  to  tlie   registrar,  assisted  by  mer-  reg^trar  Mid 
chants  (fc) ;  but  where  the  question  is  raised  by  the  pleadings,  merchants : 
it  is  in  the  discretion  of  the  Court  to  decide  at  the  hearing  consequential 
of  the  action  whether  a  particular  item  of  loss  arising  after  v*"^*'^j^™*t 
the  collision  is  recoverable  as  damages  in  the  action.  the  hearing. 

In  exercising  its  discretion,  the  Court  will  be  guided  by 
the  consideration  whether  the  matter  is  one  which  can  be 
dealt  with  better  by  the  Court  and  its  nautical  assessors  at 
the  hearing,  than  later  by  the  registrar  and  a  Trinity 
Master;   who  now  frequently  attends  refereaoeB  (Z) . 

Where  an  action  ujtider  Lord  Campbell's  Act  for  damages  Lord  Camp- 
was  instituted  in  the  Admiralty  Division,  and  no  application  aBsessment  of 
for  a  transfer  of  the  action  to  the  Queen's  Bench  Division  damages  by- 
having  .been  made,  judgment  was  given  for  the  plaintiffs 
upon  default  of  pleading  by  the  defendants,  it  was  held,  hj 
Sir  J.  Hannen,  that  the  plaintiffs  were  entitled  to  have  the 
amount  of  the  damages  aesessed  by  a  jury  in  accordance  with 
the  terms  of  Lord  OampbeU's  Act  (in) .     A  similar  order 
miade  in  an  action  in  rem  was  held  within  the  disorietion  of 
the  (judge  (%). 

Where  a  part-owner,  without  die  knowledge  of  his  oo-  Surety  in 

owner,  executed  a  bond  to  obtain  the  release  of  his  ship  from  Admiralty 

^  bond  may 

arrest  in  a  damage  action,  and  subsequently  became  bank-  reeover 
rupt,  it  was  held  that  a  surety  who  had  been  compelled  to  eo-*o^er. 
pay  the  amount  of  the  bond  could  recover  against  the  co- 
owner  (o). 

The  master  of  a  vessel  which,  by  the  master's  fault,  had  Master's 
been  in  coUiaiiOn  with  another  in  a  foreign  port,  in  orfer  to  bond  to  °" 

prevent  her  arrest,  and  in  the  interest  of  her  owners,  gave  a  prevent 

,.,„,,,.  .  ,       arrest  of  ship 

bond  in  the  names  of  himself  and  the  'shipowners  to  cover  the  abroad. 

(t)     The     Alne     Holme      (first  (0  The  Maid  of  Kent  (1881),  6 

action)  (1881),  4  Asp.  M.  C.  593.  P.   D.   178. 

{Jc)  This  is  the  practice  in  actions  (m)  The  Orwell  (1888),  13  P.  D. 

for   damage    to     cargo   under  the  80. 

Admiralty     Court    Act,    1861    (24  («)  The  Kwasind  (1915),  84  L.  J. 

Vict.    c.    10),   s.'  6,  as  well  as   in  P.  102. 

damage    actions:     The    St.    Cloud  (o)  Barker  y.  Highley  (\H&Z),\5 

(18&5,  Br.  &  L.  4.  C.  B.  N.  S.  27. 
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damage  to  the  other  ship .    In  an  action  by  the  master  againeit 

the  'ship  for  wages  and.  disbursennents,  he  claimed  the  amount 

of  the  penalty  of  the  bond,  and  also  the  sum  paid  by  him  for 

repairs  to  his  ship  rendered  neoessairy  by  the  collision.     It 

was  held  that  he  was  not  entitled.,  as  against  mortgagees  of 

tibe  ship,  to  have  paid  into  Court  the  amount  of  the  penalty 

of  the  bond  so  as  to  meet  claims  against  him  in  resipeot 

thereof  (p). 

Ship  not  Where  in  an  action  in  rem  the  writ  was  duly  served  within 

judgment  by    *^^  jurisdiction,  but  before  service  of  the  warrant  to  arrest 

■default.  the  ship  was  taken  out  of  the  jurisdiction,  it  was  held  that 

judgment  could,  nevertheless,  go  against  the  ship  (q). 
•Collisions  The  jurisdiction  of  the  Courts  of  this  country  in  respect 

bet-ween  °^  coUisions  on  the  high  seas,  and  in  the  territorial  waters 

foreign  ships,  of  foreign  countries,  and  also  where  one  or  both  the  ships 

are  foreign,  is  considered  in  a  f ormieir-  chapter  (r) . 
Admiralty  The  .^dmirialty  jurisdiction  of  the  High  Court  of  Justice 

High  Court"  ^*  co-exteaisive,  'geographically,  with  that  of  the  late  High 
•of  Justice.  Court  of  Admiralty;  the  jurisdiction  of  the  latter  Court 
having,  by  the  Judicature  Act,  1873,  been  transferred  to  the 
High  Court  of  Justice  (s).  The  jurisdiction  of  the  Court  of 
Admiralty  extended  to  every  sort  of  collision  and  damage  to 
property  occurring  upon  the  high  seas  (i),  and  upon  tidal 
waters  not  within  the  body  of  a  county  (u).  By  the  Adimi- 
ralty  Court  Act,  1840  (x),  s.  6,  its  jurisdiction  was  extended 
to  (amongst  other  things)  claims  for  damage  received  by 
"  any  ship  or  sea-going  vessel "  within  the  body  of  a  county; 
and  by  the  Admiralty  Court  Act,  1861  (y),  se.  2,  7,  it  was 
further  extended  to  claims  for  damage  done  by  "  any  descrip- 
tion of  vessel  used  in  navigation  not  propeU'ed  by  oars."  It 
appears  that  these  statutes  covered  every  casie  of  collision, 
between  craft  of  aU  sorts,  except  a  collision  within  the  body 
of  a  county  between  lighters  or  other  craft  both  of  which 
are  propeUed  by  oars  only.  Thus,  it  was  held  that  where 
the  collision  was  within  the  body  of  a  county,  and  the  damage 
was  done  by  a  steamship  to  a  barge,  the  case  was  covered  by 

(p)  The  f^meriok  (isle), IT. B.  549;    approved   The    Zeta,    (1893) 

411;  reversing,  1  P.  D.  292.  App.  Oas.  468,  480. 

(?)  The  Nautik,  (1895)  P.  121.  («)    13  Rio.   2,  st.   1,   o.   5;    15 

()•)   Sifpra,  pp.   220  se?.  Sic.  2,  c.  3.       " 

(»)  36, &  37  Vict.  c.  66,  a.  16.  (r.)  3  &  4  Vict.   c.  65. 

(0    ^he    Sarah    (1862),    Lush.  (y)  24  &  25  Vict.  c.  10. 
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the  Admiralty  Court  Act,  1861,  s.  7  (z);  and  where  tk© 
collisiaa  ■was  within  the  body  of  a  county,  and  the  dama^ 
was  done  by  a  barge  to  a  steamship,  the  case  was  covered  by 
the  Admiralty  Court  Act,  1840,  s.  6(a).  But  where  the 
coUieion  was  within  ithe  body  of  a  county,  and  the  damage 
was  done  by  one  Thames  lighter  (propelled  by  oars  only)  to 
another  similar  craft,  the  Admiralty  Court  had  no  juris- 
diction (&).  Oonisequently,  in  the  lasit-mientioned  case,  it 
seems  that  though  the  Admiralty  Division  has  jurisdiction 
as  a  Division  of  the  High  Court  of  Justice,  there  is  no 
damage  lien,  an  action  in  rem  cannot  be  maintained  and  the 
common  law  rule  as  to  the  results  of  contributory  negligence 
applies  when  one  of  the  craft  is  not  a  "  vessel  used  in  navi- 
gation "  (c) .  But  since  the  Maritime  Conventions i  Act,  1911, 
came  into  operation,  if  both  craft  were  "  vessels  "  within 
the  definition  in  the  Merchaiit  Shipping  Act,  1894,  the 
damage  or  loss  will  be  apportioned  in  cases  in  which  both 
are  in  fault  (cc).  The  Acts  above  mentioned  gave  the  Ad- 
miralty Court  jurisdiction  in  the  case  of  damage  by  any  craft 
not  propelled  by  oars  to  a  floating  landing-stage  within  a 
county  (d),  to  oysters  on  an  oyster-ground  (e),  and  also  to 
any  sort  of  craft  or  other  property  afloat  or  'ashore,  whether 
by  collision  with  other  craft  or  not  (/) ,  but  in  the  case  of 
damage  to  craft  within  a  county  the  Admiralty  jurisdiction 
is  limited  to  dama,ge  to  "ships  or  sea-going  vessels."  In  a 
recent  case  it  was  held  that  an  action  for  damage  to  a  "  ship  " 
"by  a  nondescript  floating  craft  not  a  "  vessel  used  in  naviga- 
tion" was  a  common  law  action  brought  in  the  Admiralty 
Division  (g) . 

(z)  The  'Malvina    (1863),   Lush.  (/)  The  Zeta,  (1893)  App.  Cas. 

493;  Br.  &  L.  57.     This  case  was  468   (collision  with  pier  head), 

not  within  3  &  4  Vict.  c.  65,  sr  6;  (,9)   The  Blow  Boat,   (1912)   P. 

The  Bilbao   (1860),  Lush.   149.  217;   sed  qucere,  though  it  is  aub- 

(ffi)    PurMs    V.    Flower    (1874),  mitted   that   the   actual   point  de- 

L.  E.  9  Q.  B.  114.                      •  cided,  viz.,  that  the  Admiralty  rule 

(S)  Everard  v.  Kendall   (1870),  of  division  of  loss  did  not  apply  to 

L.  K.  5  0.  P.  428.  such  a  collision,  is  correct  on  other 

(c)   The  Blow   Boat,    (1912)   P.  grounds,  see  The  Zeta,  (1893)  App. 

217    (contributory  negligence).  Cas.   468,  491.     For  the  meaning 

(^cc)   See  pp.   143  seq.,  supra.  of  "  ship  "  in  sect.  742  of  the  Mer- 

(rf)  The  Veritas,  (1901)  P.  304.  'chant  Shipping  Act,  1894,  see  The 

(e)    The  Swift,    (1901)    P.    168.  Mac,   7   P.   D.   38;    on  app.   ibid. 

As  to  damage  to  oysters  improperly  p. '  126,    followed    The    MtidlarJe, 

laid,  see  Petrie  v.   Owners  of  The  (1911)  P.  116   (a  hopper  barge  is 

Rostrevor   (1898);  2  Ir.  556.  a  "ship");   and  elsewhere  in  the 
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Certain  County  Courts  have  Admiralty  jurisdiction  in 
oases  of  damage  by  colliaion  (fe).  By  the  County  Courts' 
Admiralty  Jurisdiction  Act,  1868,  s.  3  («'),  these  Courts 
have  jurisdiction  as  to  any  claim  for  damage  by  "  ooUisioji " 
not  exceeding  300/.,  and  that  section  is  amended  by  the 
County  Courts  Admiralty  Jurisdiction  Act,  1869,  s.  4  (Ic), 
which  enacts  that  the  section  is  "  to  extend  and  apply  to  all 
claims  for  damage  to  ships  whether  by  collision  or  other- 
wise." "  Collision "  in  the  earlier  Act  has  been  held  to 
mean  collision  between  ships  only,  so  that  in  cases  of  damage 
inflicted  by  a  ship  to  a  pier,  or  a  buoy,  or  anything  else  not 
a  "ship,"  the  Court  has  no  jurisdiction  in  Admiralty  (l),  but 
in  caises  where  damage  is  caused  to  a  ship  by  her  striking 
similar  objects  the  Court  has  jurisdiction  (to). 

Admiralty  jurisdiction  is  also  possessed  by  the  Court  otf 
Admiralty  of  the  Cinque  Ports  within  the  boundaries  of 
the  Cinque  Ports  (n),  and  by  the  Court  of  Passage  of  the 
Borough  of  Liverpool  in  a  district  co-terminous  with  that 
of  the  County  Court  of  Lancashire  at  Liverpool  (o) . 


same  Act,  The  C.  S.  Butler  (1874), 
L.  R.  4  A.  &  E.  238;  Ex  parte. 
Ferguson  (ISTl),  L.  R.  6  Q.  B. 
2S0;  of  "vessel"  in  the  Harbour 
Clause  Act,  1847  (10  &  11  Vict, 
c.  27),  s.  3,  see  Sedges  v.  London 
and  St.  Katharine'^  Docks  Co. 
(1886),  16  Q.  B.  D.  397. 

(h)  For  a  list  of  the  County 
Courts  having  Admiralty  jurisdic- 
tion, and  of  the  limits  of  their 
districts,  see  the  County  Courts 
Admiralty  Jurisdiction  Order  in 
Council,   1899. 

(j)  31  &  32  Vict.  u.  71. 

{Jc)  32  &  33  Vict.  .;.  51. 

(Z)  The  Normandy,  (1904)  P. 
187,  where  all  the  earlier  cases  are 
considered;  foUovred  in  The  Up- 
cerne,  (1912)  P.   160. 

(m)  The  Zeta,  (1893)  App.  Oas. 
468  (collision  with  a  pier  head). 
For  information  as  to  the  practice, 
see     Admiralty    Jurisdiction    and 


Praetif^e  of  County  Courts,  by 
Eaikes  and  Kilbnrn. 

(«)  See  The  Lord  Warden  and 
Admiral  of  the  Cinque  Ports  v. 
The  King  in  his  0;ffioe  of  Admi- 
ralty (1831),  2  Hag.  Adm.  438; 
Cinque  Ports  Act,  1831  (1  &  2 
Geo.  4,  c.  76).  Rules  and  orders 
regulating  the  procedure  and  prac- 
tice of  the  Court  were  made  in 
1891,  and  are  printed  in  Statutory 
Rules  and  Orders,  1896,  p.  609. 

(o)  County  Courts  Admiralty 
Jurisdiction  Act,  1868  (31  &  32 
Vict.  u.  71),  o.  25;  County  Courts 
Admiralty  Jurisdiction  Act,  1869 
(32  &  33  Vict.  c.  51),  s.  6.  Appeals 
are  to  a  Divisional  Court  of  the 
Admiralty  Division:  The  Dowse 
(1870),  L.  E.  3  A.  &  B.  135;  The 
Ganges  (1880),  5  P.  D.  247;  The 
Wild  Rose  and  The  J.  M.  Stubbs 
(1915),  32  T.   L.   E.   164. 


289 


CHAPTEK  XIII. 

COSTS. 

Costs  are  in  the  discretion  of  the  Court  (a),  but  the  general  General  rule: 
rule  in  a  coUisdon  action,  in  which  the  owners  of  the  two  ships  eVent.  °  °^ 
are  plaintiff  and  defendant,  is  that  costs, follow  the  event  of 
the  action,  .that  is  to. say,  those  of  the  successful  party  must 
be  paid  to  hini  by  the  unsuccessful  party,  so  far  as  they  are 
allowed  on  taxation.  Therefore,  if  the  collision  is  found  to 
have  been  caused  by  the  fault  of  the  defendant  ship  alone, 
the  plaintiff  is  givem  the  costs  of  the  action;  if  his  ship  was 
alone  in  fault,  or  he  fails  to  prove  fault  in  the  defendant 
ship,  he  will  be  condemned  in  costs.  The  practice  of  the 
Court,  where  there  is  a  claim  and  counterclaim  for  damage 
arising  out  of  the  same  collision,  and  both  are  dismissed,  is 
that  the  claim  be  dismissed  without  costs  and  the  counter- 
claim be  dismissed  with  costs,  that  is  such  costs  as  are 
occasioned  by  the  counterclaim  (cca)  But  the  rule,  as  has 
been  said,  is  discretionary,  and  there  is  an  instanoe  of  an 
unsuccessful  plaintiff  not  being  condemned  in  costs,  although 
the  only  special  circumstance  was  the  difficulty  of  proof, 
owing  to  the  collision  having  occurred  in  a  dense  fog  (&). 

Where  both  ships  were  in  fault,  the  practice  was,  under  Both  ships 
the  old  Admiralty  rule  of  equal  division  of  loss,  that  each 
party,  whether  the  plaintiff  sued  as  shipowner,  cargo-owner, 
or  otherwise  (c),  bore  his  own  costs  (<^).     This  rule  applied 

(a)   Ord.  XLV.   r.   1;   as  to  the  501;  The  Zovebird  (18S1),  6.  P.  D. 

limit    of    this    discretion,    see    Me  80.   The  rule  formerly  was  that  the 

Mills'  Estate  (1886),  34  Ch.  D.  24.  costs   of  the  action   were  divided, 

(ad)  Per  Hill,  J.,  The  Newholm  and  one  half  borne  by  each  party. 

(1917),  86  L.  J.  P.  13.  The  present  practice  is  said  to  have 

(6)  The  Sardinian,  Ad.  Div.  9th  been  introduced   by  Lord   Stowell 

Pec.  1886.  (per  Lord  Blackbnrn,  7  App.  Cas. 

(c)     The     City    of    Manchester  818;   s.ed  ,vide  1  W.  Rob.   21),  in 

(1880),   6   P.    D.    221;    The    Vera  order  to  avoid  the  cost  of  appor- 

Cruz   (1884),  9  P.   D.   88.  tionment  '{per  James,  L.   J.,  The 

((f)    The    Washington    (1841),   5  Cifi/ of  Manchester  (18S0) ,  5  F .  D . 

Jur.   10S7;   The  Telegraph  (1863),  221),  or  as  part  of  the  discipline 

1  Sp.  427;  Wilson  v.  Canada  Ship-  of  the  seas,  so  that  neither  of  two 

ping  Co.,  The  Lake  St.  Clair  and  wrong-doing     ships     should     gain 

The    Underwriter    (1876),   2  .App.  anything  by  the  litigation.      (Per 

Cas.  389;  The  Agra  and  The  -Eliza-  Brett,  L.  3.,  The  Hector  (1883),  8 

beth  Jenkins  (1867),  L.  E.  1  P.  C.  P.  D.  218,  sed  qu.) 

M.  19 
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whether  there  was  or  was  not  a  oounterclaim  (e) ;  also  where 
the  fault  of  one  of  the  ships  was  the  fault  of  her  compulsory 
pilot  (/) .  The  same  practice  is  maintained,  in  the  absence 
of  special  circumistaiioee,  where  it  is  found  under  the  Mari- 
time Conventions  Act,  1911,  that  each  vessel  has  been  to 
blame,  though  in  different  degrees  {g) .  Where  a  dbf endant, 
before  statement  of  claim  delivered,  admitted  that  his  vessel 
was  in  fault,  and  pleaded  the  admission  in  his  statement  of 
defence,  iand  the  Court  found  that  both  ships  weire  in  fault, 
the  plaintiff  wais  ordered  to  pay  the  costs  incm-red  after  the 
defendant's  admission  (h) .  And  so,  where  the  plaintiffs,  in 
their  statement  of  claim,  admitted  that  they  wei'e  to  blame, 
but  alleged  that  the  defendants  were  also  to  blame,  which 
the  Court  found  to  be  tlie  fe.ct,  the  plaintiffs  were  held 
entitled  to  costs  (i).  In  both  these  cases,  therefore,  the  suc- 
ce^ul  party  on  the  issue  before  the  Court  obtained  his  costs. 

Inevitable  It  was  formerly  a  rule  (fc)  of  the  Admiralty  Court  that 

where  the  oollifiion  occurred  without  fault  in  either  ship — 
the  so-caUed  case  lof  inevitable  accident  —  provided  the 
plaintiff  was  not  unduly  rash  in  bringing  his  action  {I),  no 
costs  were  given  on  either  side.  In  a  case  decided  by  Sir  R. 
PhiUimore  [sinoe  the  Judicature  Acts,  where  the  collision 
was  held  to  have  occurred  without  fault  in  the  defendant,  no 
order  wias  taiade  as  to  costs.  But  this  was  an  exceptional  case, 
because  a  ground  of  the  decision  was  that  the  defendant's 
ship  had  unavoidably  a  riding  light  exhibited,  though  she 
was  not  at  anchor  (to)  .  Now,  however,  there  is  a  general 
rule  that,  in  the  absence  of  special  circumstances,  costs  should 
follow  the  event  of  the  action  in  cases  of  collision  by  "in- 
evitable accident,"  as  in  other  cases  (w). 

Where  the  plaintiffs,  in  their  reply,  admitted  that  the 

(«)  The  Higborgs  Minde  (1883),  (Je)  Tlie  Itinerant  (1844),  2  W. 

'    8  P.  D.  132..  Bob.  236;  The  London  (1864),  Br. 

if)  Ibid.;  The  Hector,  8  P.  D.  &  I>.    82,   followed  by   the   Privy 

218.  Council  in  The   Marpesia   (1872), 

iff)  The  Bravo   (1914),  12  Asp.  L.  E.  4  P.  C.  212. 

M.  0.  311 ;  The  BoarUia,  (1912)  P.  (l)  For    an    instance,     see    The 

109.  Thornley  (1842),  7  Jur.  659. 

Qi)  The  Ebor  (1885),  cited  Wil-  {m)    The    BuekhurH    (1881),    6 

liams  &  Bruce,   3rd  ed.    98.  P.   D.   152. 

(i)  The  General  Gordon  (1887),  («)  The  Monkseaton   (1889),  14 

6  Asp.  M.  C.  533;  reversed  on  the  P.  D.  51,  followed  in  The  Batamsr 

facte,  Feb.  18th,  1891.  (1890),  15  P.  D.  37. 
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collision  was  an  inevitable  accident,   the  defendants,  upon 
motion  for  judgment,  obtained  judgment  with  costs  (o). 

Where  the  plaintiff  failed  to  identify  the  ship  arrested  as  Arrest  of 
the  ship  with  which  his  own  had  been  in  collision,  the  action  '^°^^  *  P" 
was  dismissed  with  costs  (p) .     It  seems  that,  to  entitle  tlie 
defendant  in  such  a  ease  to  damages  for  the  wrongful  arrest 
of  his  ship,  gross  negUgence,  equivalent  to  mialice,  must  be 
proved  against  the  plaintiff  {q) . 

The  decisionls  in  Admiralty  in  which  a  successful  defen- 
dant has  been  required  to  bear  his  own  coste,  so  far  as  they 
conflict  with  the  practice  of  the  other  Divisions  of  the  High 
Court,  would  probably  not  now  be  followed  (r) . 

The  ship  that  succeeded  in  a  coUision  action  was  in  one  Costs  refused: 
case  deprived  of  her  right  to  costs  by  reason  of  the  violenoe  '^^^'^''e  of 
of  her  crew  to  those  on  board  the  other  ship  at  the  time  of 
the  collision  (s) ;  and  in  another  case  (before  the  statutory 
rule  as  to  standing  by  was  in  force),  a  vessel  was  deprived  of 
her  costs  by  reason  of  heir  failure  to  stand  by  and  assist  the 
other  ship  {t) . 

The  owner  of  cargo  who  sues  the  ship  with  which  the  Cargo-owner 
carrying  ship  has  been  in  collision  will  not  get  his  costs  if  he  de^^dsmt's 
claims  that  the  ship  Isued  is  alone  in  fault,  and  it  is  held  that  ship  to  be 
both  'ships  are  in  fault  («) .     It  has  been  said  that  the  strict  where  both 
course  in  such  a  case  is  to  give  the  plaintiffs  the  costs  of  the  ^^'^  ™  *^^^*- 
issue  upon  which  they  succeed,  and  to  make  them  pay  the 
costs  of  the  issue  on  which  they  fail.      But,  to  avoid  tli© 
expense  of  such  an  apportionment,  it  was  held  in  The  City 
of  Manchester  that  no  order  should  be  made  as  to  costs  (x) . 

In  an  action  by  the  owners  of  a  barge  against  her  tug  and  a 

(o)  The  Naples  (1886),  11  P.  D.  The  Batavier  (1890),  15  P.  D.  37. 

124.  (s)   The  Catalima   (1855),  2  Sp. 

(p)    The    Bvangelismos    (1858),  23. 

Swab.   378;    12  Moo.   P.   C.   352;  («)  The  Celt  (1837),  3  Hag.  Ad. 

The  Aotive  (1862),  5  L.  T.  773;  321. 

The   Strathnaver    (1876),    1    App.  («)     The    City    of    Manchester 

Cas.  58.    See  also  The  Peri  (1863),  (1880),  5  P.  D.  221,  reversing  the 

32  I/.  J.  Ad.  46.  decision  of  the  Court  below;   The 

(q)  See  cases  cited  in  last  note,  Hibernia  (1874),  2  Asp.  M.  C.  454. 

and  p.   279,  supra.  The     Milan     (1860),     Lush.     388, 

(r)  The  General  Steam  Naviga-  would  not,  it  seems,  now  be   fol- 

tion   Co.  V.   London  #  Edinburgh  lowed  on  this  point.* 

Shipping    Co.    (1877),    2    Ex.    D.  (a;)  See  ?)e>- James,  L.  J.,  6  P.  D. 

467;    The   Monkseaton    (1889),   14  at  p.  223.    Baggallay,  L.  J.,  in  the 

P.   D.   51;    and  see  -per  Butt,   J.,  same    case    thought    that    neither 

The  Naples  (1886),  11  P.  D.  124;  party  should  get  any   costs. 

19(2) 
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Costs  in  case 
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Judgment 
with  costs 
cannot  be 
altered. 


Costsof  the 
reference. 


steamship  with  which  she  had  been  in  collision,  the  owners  of 
the  sbeamship  having  attempted  to  cast  the  whole  blame  on 
the  tug,  their  vessel  was  found  alone  to  blame,  and  they  were 
ordered  to  pay  the  costs,  both  of  their  co-defendants  and  of 
the  plaintifife  («/) . 

In  the  case  of  a  collision  with  a  King's  ship,  the  Crown 
used  to  conform  to  the  practice  of  the  Court  as  to  payment  of 
costs  (2),  and  now  by  the  Admiralty  Suits  Act,  1868,  tlie 
Admiralty,  if  it  brings  an  action,  is  liable  to  pay  or  receive 
costs  according  to  the  ordinary  practice  (a) . 

In  an  action  in  the  City  of  London  Court,  .after  judgment 
for  the  plaintiff  with  costs,  and  before  the  reference,  the  de- 
fendant paid  into  Court  a  sum  which  at  the  reference  was 
found  sufficient  tio  cover  the  damages.  The  judge  thereupon 
altered  his  judgmlent  as  to  the  costs  of  the  action,  and  ordered 
the  pikintiff  to  pay  them.  It  was  held  by  the  Court  of 
Appeal  that  he  had  no  power  to  make  such  an  order  (h). 

The  coets  of  a  reference  do  not  follow  the  costs  of  the 
action  (0),  for  the  investigation  'befofre  the  registrar  is  in  the 
mature  of  a  new  Ktigatian,  and  the  costs  of  it  are  in  the  di67 
oretion  of  the  registrar  {d)i  Bubject  to  an  appeal  to  the  Court. 
The  general  rule  now  is  that  except  under  special  circum- 
stances, the  claimant  is  entitled  to  his  costs,  irrespiective  of 
the  proportion  which  the  amount  allowed  bears  to  the  amount 
claimed.  The  rule  is  the  same  whether  one  or  both  ships  ar^ 
in  fault  (0) ;  whether  the  claim  is  by  an  owner  of  ship  or  of 
cargo  (/) ;  (whether  the  claimtant  is  plaintiff  or  defendant 
claiming  upon  a  counterclaim  (g) ;  and  whether,  both  ships 
being  in  fault,  proceedings  upon  tlie  reference  have  been 
taken  with  respiect  to  the  damage  to  one  or  both  ships  (^'). 


'  (y)  The'River  Lagan  (1886),  6 
Asp.  M.  C.  281,  followed  in  The 
Mystery,  (1902)  P.  115. 

(2)  S.m.8.  Swallow  (1857), 
Swab.   30. 

(a)  31  &  32  Vict.  c.  78,  s.  5. 

(5)  The  Eecepta.  (1893)  P.  255, 
265. 

,  :(o)  Formerly  a  difEerent  practice 
■prerailed:  sce.3'A«  Peerless  (1862), 
,6  L.  T.  .107. 

(a)  S.  C.  Uules,  Ord.  I,VI..r..8; 
The  Friecteherg  (1885),  10  P.  D. 
112. 


(e)  The  Consett  (1880),  5  P.  D. 
52;  The  Savertmhe  (1880),  5  P.  D 
166;  and  Tte  Mary  (1882),  7  P.  D. 
201,   both  were  in  fault. 

(/)  In  The  Consett  (1880),  5 
P.  D.  52,  77,  the  claim  was  by 
cargo-owner. 

■    ig)  In  The  Mary  both  plaintiff 
and  defendant  got,  their  costs. 

(A)  In  Thf  Savernake  (1880),  5 
P.  D.  166,  it  did  not  appear  that 
before  the  reference  any  proceed- 
ings had  been  taken  by  one  of  the 
ships. 
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Where  a  party  becEore  the  reference  was  heard  offered  ,to 
admit  his  opponent's  claim  at  a  figure  which  was  refused, 
and  the  result  of  the  reference  was  that  the  claim  was  allowed 
at  a  smaller  sum  than  that  offered,  the  costs  subsequent  to 
tho  offer  were  allowed  to  the  party  making  it  (i) .  Where  at 
the  reference  in  a  limitation  action  an  exorbitant  claim  was 
made,  the  claimant  was  ordered  to  bear  his  own  costs  (fc), 
and  where  in  a  limitation  action  the  cargo  owners  contested 
the  ship  claim  and  reduced  it  materially  on  the  point  whether 
the  ship  was  or  was  not  a  constructive  total  loss,  the  ship 
claimants  were  ordered  to  pay  the  costs  of  the  cargo  owners 
over  and  above  the  costs  of  the  cargo  owners  in  proving  their 
claim  (I). 

The  report  of  the  registrar  is  seldom  disturbed  (to)  .  Where  Eeport  of 
there  is  no  report,  an  order  as  to  the  costs  will  be  made  upon  to^osts^  ** 
motion  by  the  Court  (n) . 

The  costs  of  an  appeal  from  the  registrar,  as  a  general  rule,  Costs  of 
follow  the  result  of  the  appeal  (o).  rlS^^'."" 

The  cardinal  principle  in  regard  to  the  costs  of  an  appeal  Costs  in  Court 
is  that  costs  shall  be  given  tO'  the  successful  party  whether  "  Appeal, 
appellant  or  respondent;  thus  where  the  Court  below  held 
one  ship  only  to  blame,  and  such  ship  appealed,  and  admitting 
that  it  was  to  blame,  claimed  that  the  other  ship  was  also  to 
blame,  and  this  contention  succeeded,  it  was  held  that  the 
appellant  was  entitled  to  the  costs  of  the  appeal  (p) . 

In  The  Ann  (q)  the  Privy  Council  dismissed  the  appeal, 
but  -^ithout  costs,  because,  although  the  appellant's  ship  had 
been  found  solely  in  fault  in  the  Court  below,  whereas  in  the 
opinion  of  the  Privy  Council  she  was  free  from  blame,  the 
appellant  had  in  his  pleadings  alleged  that  the  collision  was 
caused  by  his  adversary's  ship  starboarding,  the  fact  being 
that  she  had  caused  the  collision  by  not  porting  in  time.     A 

(»)  The  Reading,  (1908)  P.  162.  P.  D.  452;  2  P.  D.  118;   and  re- 

(A)  The    Hijnstroom    <;1899),    8  cant    unreported    oases,    e.g.,    The 

Asp.    M.   0.   538.  Lindisfarne    (1908),   Fo.   604. 

Q)  The  Chatham  (1907),  Fo.  460,  {p)  The  London,  (1905)  P.  152; 

Ad.    Court,  October  26th,   1908.  10  Asp.  109;   The  Anselm,  (1907) 

(m)  The  Consett  (1880),  5  P.  D.  P.  151;  The  Ceto  (1888),  14  App. 

77;  The  Savernake  (1880),  5  P.  D.  Cas.  670;  6  Asp.  479.    These  cases 

166.  clearly   overrule  such   decisions  as 

(n)  The  Mary  (1882),  7  P.  D.  The  Sector   (1883),  8  P.  D.   218, 

201.                                                       '  and   The  Uigborgs   Minde    (1883), 

(o)    The   Black    Prince    (1860),  8  P.  D.   132. 

Lush.  568;   The  Parana  (1876),  1  (?)  Lush.  55. 
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similar  order  was  made  where,  both  ships  having  been  held 
in  fault  in  the  Court  belo\v,  it  was  held  upon  appeal  that 
neither  was  in  fault  (r) . 

On  the  principle  above  stated  (s),  the  Court  of  Appeal, 
reversing  the  decision  of  the  Court  below,  having  found  the 
collision  to  have  occurred  without  fault  in  either  ship,  the  ship 
sued  was  given  her  costs  both  of  the  appeal  and  in  the 
Court  below  (t) . 

Likewise  where  both  ships  are  held  in  fault  in  the  Court 
below,  and  upon  the  appeal  by  one  of  the  parties  the  other 
party  applies  to  have  the  judgment  varied  or  reversed,  and 
the  Court  of  Appeal  affirms  the  decision  of  the  Court  below, 
the  appellant  wiU  be  ordered  to  pay  the  costs  of  the  appeal^ 
.  except  so  far  as  they  have  been  augmented  by  the  notice 
given  by  the  respondent  (m)  . 

Where  in  the  Court  below  both  ships  are  held  in  fault,  and 
one  only  of  them  appeals,  and  the  appeal  is  dismissed,  the 
appellant  will  be  ordered  to  pay  the  costs  of  the  appeal  {x) . 

Where,  upon  a  claim  and  counterclaim,  ship  A.  is  held 
solely  in  fault,  and  upon  appeal  the  decision  is  reversed,  and 
ship  B.  held  solely  in  fault,  the  appellant  will  get  his  costs 
both  of  the  appeal  and  in  the  Court  below  (y)  ■ 

A  plaintiff,  or  a  defendant  having  a  counterclaim,  who  is 
resident  out  of  the  jurisdiction  elsewhere  than  in  Scotland  or 
Ireland  (z),  may  be  required  to  give  security  for  costs  (a);  but 
he  will  not  be  required  to  give  security  for  damages  that  may 
be  awarded  against  him  (6). 

The  general  rule  as  to  the  costs  "of  an  action  for  limitation 


(y)  The  Utopia,  (1893)  App.  Cas. 
492. 

(«)  Notwithstanding  The  /Swan- 
sea and  TAe  Condor  (1879),  4  P.  D. 
115,  and  The  Milanese  (1881),  4 
Asp.  M.  O.  318. 

(«)  The  Monkseaton  (1-889),  14 
P.  I).  51;  but  see  The  Marpesia 
(1872),  L.  E.  4  P.  C.  212;  The 
City  of  Cambridge  (1876),  3  Asp. 
M.  C.  307.  In  TheChanee  (March 
8th,  1907,  Shipping  Gazette),  ap- 
pellants who  suocireded  in  estab- 
lishing the  defence  of  inevitable 
accident  in  the  Court  of  Appeal 
were  given  the  costs  of  the  appeal, 
but  each  side  was  ordered  to  bear 
their  own  costs  in  the  Court  below. 


(«)  The  Lauretta  (1879),  4  P.  D. 
25. 

(«)  The  Milanese  (1881),  4  Asp. 
M.  C.  438;  and  see  per  Brett, 
L.  J.,  in  The  Eeotor  (1883),  8 
P.  D.  218. 

(jr)  The  Glannibanta  (1876),  1 
P.  D.  283. 

(a)  See  31  &  32  Vict.  o.  56;  36  & 
37  Viet.  0.  66,  s.  76;  The  Pelaw 
(1875),  cited  Williams  &  Bruoel, 
Ad.  Pr.   3rd  ed.  482,  note   («). 

(o)  The  Constantine  (1879),  4 
P.  D.  166;  The  Newbattle  (1885)i, 
10  P.  D.  33;  The  Julia  Fisher 
(1877),  2  P.  D.  115. 

(6)  The  Mary  or  Mexandra 
(1866),  L.  E.  1  A.  &  E.  335. 
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of  liability  is  that  they  shall  be  borne  by  the  plaintiff.  But  limitation  of 
if  the  defendant  raises  at  the  trial  or  at  the  refereaoe  (c)  issues 
which  are  decided  against  him,  as  where  he  disputes  the  right 
of  the  plaintiff  on  the  ground  that  the  loss  was  by  and.  with 
the  privity  of  the  owners  (d),  or  was  not  caused  by  improper 
navigation  (e),  or  that  there  is  a  separate  liability  in  respect 
of  each  of  two  collisions  (/),  he  will  be  compelled  to  pay  the 
extra  costs  occasioned  to  the  plaintiff  by  such  issues.  Nor 
will  the  plaintiff  in  the  limitation  action  have  to  pay  the 
costs  of  litigation  between  the  claimants  upon  the  fund 
representing  the  amount  of  their  statutory  liability  as  to  their 
respective  rights  to  share  in  the  fund  (g) . 

As.  already  said  (aw/e,  p.289),  costs  are  now  in  all  cases  in  Costs  of 
the  discretion  of  the  Court.  The  provisions  therefore  of  the  ammmt  below 
County  Courts  Admiralty  Juriediction  Act,  1868  (31  &  32  County  Court 
Vict.  c.  71),  ss.  3,  9,  as  to  costs,  are  no  longer  in  force,  and  a 
plaintiff'  who  brings  his  action  in  the  Supreme  Court  may 
receive  his  costs,  though  the  amount  of  his  damages  is 
less  than  the  County  Court  (Admiralty)  limit  (A);  but  in 
practice  he  will  not  get  them  unless  there  are  special  circum- 
stances justifying  his  proceeding  in  the  High  Court  (i).  In 
The  Saltburn,  for  example  (k),  such  circumstances  were  held 
to  exist.  The  size  of  the  vessels,  the  nature  of  the  collision, 
the  length  of  the  trial,  and  the  judgment  pronounced  were 
such  that  the  Court  was  satisfied  that  the  plaintiff  had  acted 
reasonably  in  bringing  the  action  in  the  High  Court;  similar 
decisions  have  been  given  according  to  the  circumstances  of 
the  case. 

(c)  The    Sijmtroom    (1899),    8  (h)    Garnett  v.   Bradley   (1877), 

Asp.  M.  O.  538.  L.  B.  3  App.  Cas.  944;    ~ 


(rf)    African    Steamship    Co.    v.  #  Co.  v.  Ellis  §  Co.  (1881),  6  Q.  B. 

Swanzy    (1856),   2   K.    &   J.    660;  D.   46;     The    Camellia    (1884),  9 

The  City  of  Buenos  Ayres  (1872),  P.    D.    27;     SnslKng    v.    Pulling 

1   Asp.   M.   C.    169;    The  Empusa  (1885),  29  Ch.  D.  85;   Parnell  v. 

(1880),  5  P.  D.  6.  Mori,  Liddell  $  Co.,  ibid.  325. 

(e)    The    Warhworth    (1884),    9  (i)   The  Berald   (1889),  6  Asp. 

P.  D.  20.  M.  C.  542;   The  Asia,  (1891)  P. 

if)  The  Creadon  (1886),  5  Asp.  121;    The    Zeta,    (1891)    P.    216; 

M.  C.  585.  (1893)  App.  Cas.  468;    Uoolcett  v. 

{g)    African   Steamship     Co.    v.  Chvppingdale,  (1891)  2  Q.  B.  293, 

Swanzy,   uhi  swpra;   The   City   of  where  Lord  Pisher  remarked  that 

Buenos  Ayres,  ubi  supra;  The  Em-  no   rule   was   intended   to   be  laid 

pusa,  ubi  supra.     As  to  the  costs  down  in  The  Asia,  supra. 

of  an  exorbitant  claim  at  the  re-  (h)  (1892)  P.  333. 
ference,  see  The  Eijnsiroom,  supra. 
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Upon  appeal  from  a  County  Court,  the  above  Act  of  1868, 
s.  30,  provides  that  an  unsuccessful  appellant  shall  pay  the 
costs  of  the  appeal,  unless  the  Appellate  Court  otherwise 
direcjfe.  This  enactment,  if  not  repealed,  is  subject  to  the 
discretion  vested  in  Divisional  Courts  by  Ord.  XLV.  r.  1 . 

If  a  plaintiff  arrests  the  defendant  ship,  and  requires  bail 
for  an  exorbitant  sum,  he  will- be  ordered  to  pay  all  the  costs 
and  expenses  to.  whioh  the  defendants  have  been  put  in  finding 
bail.  Such  an  order  is  sometimes  made  in  a  salvage  action, 
as  where  3,000Z.  was  claimed,  and  bail  for  that  sum  required, 
ahd  only ,  450Z.  was  awarded  (I),  but  seldom  in  a  collision 
action,  as  the  amount  of  the  claim  is  usually  difficult  to 
formulate  at  the  time  of  the  issue  of  the  writ  (m) . 

The  costs  of  the  attendance  of  the  country  solicitor  at  the 
trial  in  London  wiU  be  usually  allowed  on  taxation. 

The  owner  of  cargo  arrested  for  freight,  upon  paying  into 
Court  the  amount  of  freight,  may  deduct  the  cost  of  paying 
it  in'(w). 

Money  paid  to  sureties  on  a  bail  bond  in  consideration  of 
their  suretyship  will  be  allowed  as  costs  (o). 

The  expense  of  detaining  seamen  witnesses  until  the  trial 
is  allowed  as  costs  (p),  when  such  detention  is,  under  the 
circumstances,  reasonably  necessary. 

Costs  occasioned  by  a  mistake  of  the  examiner  in  taking 
evidence  are  costs  in  the  cause  (q) . 

Judgment  with  costs  does  not  include  the  cost  of  a  tran- 
script of  shorthand  notes,  unless  it  is  applied  for  at  the  trial 
and  specially  ordered  (r). 


.  (0  The  George  Gordon  (1884), 
9  P..D.  46;  and  see  The  Marl  Grey 
(1853),  1  Sp.  180;  The  BUonore 
(1864),  Br.  &  L.  185.  As  to  mode- 
ratdxm  of  bail,  see  supra,  p.  95. 

(»»)  The  Princess  Marie  Jose 
(1913),  12  Asp.  M.  C.  360j  an 
instance  in  a  collision  case. 

(>f)  The  Leo  (1860),  Lush;  444. 


See  Ord.  XXIX.  r.  4. 

(o)  Ord.  XII.  c.  2lA. 

Ip)  The  Earla  (1864),  Br.  k  L. 
367. 

(?)  The  Knutsford,  (1891)  P. 
219. 

(f)  The  Turret  Court  (1900),  9 
Asp.  M.  C.  162. 
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In  the  year  1840  a  rule  (a)  as  to  the  side  on  which  steamships 
were  to  pass  each  other  was  promulgated  by  the  London 
Trinity  House,  and  enforced  by  the  Admiralty  Court.  In  . 
1846  the  subject  was  first  dealt  with  by  the  Legislature  (&), 
and  since  that  year  the  law  has  been  altered  or  added  to  by 
lour  successive  Acts  of  Parliament  (c) .  The  only  Act  now 
in  force  is  the  Merchant  Shipping  Act,  1894. 

By  that  Act  (sect.  418),  power  is  given  to  his  Majesty,  Enactment  of 
upon  the  joint  recommendation  of  the  Admiralty  and   the  regulations 
Board  of  Trade,  by  Order  in  Council,  to  make  regulations 
for  preventing  collisions  at  sea.      Such  regulations  are  to 
apply  to  British  ships  everywhere  (d),  and  to  foreign  ships 
when  within  British  jurisdiction.  , 

By  Order  in  Council  of  13th  October,  1910  (e),  the  Eegu- 
lations  of  1896,  and  the  subsequent  amendments,  were  re- 


(o)  This  rule — to  the  effect  that 
steamships  shall  pass  on  the  star- 
board hand  of  each  other — will  be 
found  1  W.  Bob.  488.  As  to  its 
construction,  see  The  Friends 
(1842),  1  W.  Rob.  484;  4  Moo. 
P.  O.  314;  The  Unity,  Swab.  101; 
The  Duke  of  Sussex  (1841),  1  W. 
Bob.  274;  The  Sope  (1840),  ibid. 
154;  The  Immaganda  Sara  Clasina 
(1850),  8  Moo.  P.  C.  85. 

(i)  9  &  10  Viot.  0.  100. 

(e)  14  &  15  Viot.  o.  79;  17  &  18 
Viet.  c.  104;  Admiralty  Order  of 
26th  Oct.  1858,  see  Appendix, 
Swabey's  Bep.;  25  &  26  Vict. 
Ci  63;  57  &,  58  Vict.  c.  60,  and 
supra,  Chap.  11.  pp.  52  s&q. 

(d)  This  is  not  expressly  enacted, 
but  is  probably  the  true  construc- 
tion of  sect.  418.  The  Order  in 
C!ouncil  of  13th  Oct^er,  1910, 
made  under  this  section  applies  the 
regulations    to    all   British   ships. 


Part  V.  of  the  Act,  in  which 
sect.  418  is  contained,  is  not  made 
applicable  to  all  Brixish  ships  as 
was  the  corresponding  Part  IV.  of 
the  Merchant  Shipping  Act,  1854. 
The  Legislatures  of  the  oversea 
dominions  usually  pass  Acts  adopt- 
ing new  regulations  shortly  after 
they  are  published,  but  a  question 
might  arise  as  to  whether  the  Order 
in  CouncU  is  effective  to  impose 
obligations  on  the  owners  of  a  ship 
registered  in  a  British  dominion 
overseas.  As  to  whether  the  whole 
of  the  Merchant  Shipping  Acts 
apply  to  the  Colonies,  soe  The 
Rajah  of  Cochin  (1859),  Swab. 
473. 

(e)  Printed  in  Ohitty's  Statutes, 
6th  ed.  vol.  13,  p.  667,  and  in 
Stat.  E.  &  O.,  19ip,  p.  457.  Tho 
regulations  are  printed  infra,  p. 
491. 
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pealed,  and  the  regulations  printed  below  (hereinafter  called 
the  Eegulations  of  1910)  were  substituted  for  them. 

By  sect.  424  of  the  Act,  his  Majesty  is  empowered,  with 
the  consent  of  the  foreign  government,  to  direct  that  the 
regulations  shall  apply  to  the  ships  of  foreign  countries, 
whether  within  British  jurisdiction  or  not,  and  that  such 
ships*  shall,  |pr  the  purpose  of  the  regulations,  be  treated  as 
if  they  were  British  ships.  By  the  Order  in  Council' of  13th 
October,  1910,  they  have  been  applied  to  ships  of  the  Argen- 
tine Republic,  Austria-Hungary,  Belgium,  Brazil,  Bulgaria, 
Chili,  China,  Costa  Rica,  Denmark,  Ecuador,  Egypt,  Franca, 
Germany,  Greece,  Guatemala,  Italy,  Japan,  Mexico,  Nether- 
lands, Norway,  Peru,  Portugal,  Roumania,  Russia,  Siam, 
Spain,  Sweden,  Turkey,  United  States  and  Venezuela;  with 
a  proviso  that,  in  the  case  of  China,  they  shall  apply  only 
to  ships  of  foreign  type,  and  subject  to  Art,.  9.  not  applying 
to  Chinese  and  Siamese  vessels,  and  in  part  not  to  Dutch 
and  Russian  vessels,  and  to  qualifications  of  Art.  15  as  to 
Dutch  steam  pilot  vessels  and  Turkish  vessels  (/) . 

Production  of  the  Gazette  containing  the  Order  in  Council 
making  or  altering  such  regulations,  or  a  copy  of  the  regu- 
lations signed  or  purporting  to  be  signed  by  a  secretary  or 
assistant  secretary  of  the  Board  of  Trade,  or  sealed  or 
purporting  to  be  sealed  with  the  seal  of  the  Board  of  Trade, 
is  sufficient  evidence  of  the  due  making  and  purport  of 
such  regulations  {g). 

The  Submarine  Telegraph  Act,  1885  (48  &  49  Vict.  c.  49), 
embodying  a  Convention,  to  which  the  principal  maritime 
nations  are  parties,  provides  for  the  making  of  special 
regulations  for  preventing  collision  with  ships  ,engaged   in 


(/)  The  list  includes  most  mari- 
time nations;  a  few  Central  and 
South  American  States  are  omitted, 
of  which  the  more  important  are 
Colombia,  Honduras,  Nicaragua, 
Panama  and  Uruguay,  as  are  also 
the  Dominican  Republic  and  Haiti 
in  the  island  of  San  Domingo  and 
Liberia  in  West  Africa.  There 
would  appear  to  be  no  Order  in 
Council  applying  any  regulations 
to  ships  of  these  States.  The  Order 
in  Council  which  applied  the  re- 


fulations  of  1879  to  ships  of  the 
'eudatory  Indian  States  of  Cochin, 
Kutoh  and  Travanoore,  of  Muscat, 
an  independent  State  under  British 
protection,  and  of  Zanzibar,  now 
a  British  Protectorate,  has  not  been 
repealed.  Whether  the  regulations 
apply_  to  Egyptian  and  Cypriot 
ships  is  by  no  means  clear. 

{g)  Merchant  Shipping  Act,  1894 
(57  &  38  Ydct.  c.  60),  ss.  695,  719, 
738.  • 


THEIR  ENACTMENT  AND'  APPLICATION. 
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telegraph  cable  work.  No  such  regulations  as  are  referred  to 
in  the  Convention  have  been  agreed  to  by  the  signatory 
Powers  up  to  the  present  date.  The  Convention  has  been 
amended,  with  reference  to  the  liability  for  damage  to 
cables,  by  50  Viet.  c.  3,  and  an  Order  in  Council  of  3rd  May, 
1888,  in  pursuance  of  a  notice  of  20th  April,  1888  (gazetted 
24th  April,  1888). 

In  accordance  with  the  powers  conferred  by  the  Merchant  Scope  of 
.  i-  •'  autnonty  to 

Shipping  Act,  1894,  the  Crown  may  "make  regulations  for  make regula- 

the  prevention  of  collisions  at  sea,  and  may  thereby  regulate  ferred  by" 
the  lights  to  be  carried  and  exhibited,  the  fog  signals  to  be  Merchant 
carried  and  used,  and  the  steering  and  sailing  rules  to  be  Act,  1894, 
observed  by  ships  .  .  ."  These  words  have  been  the  object  of  ^-  *i8(i). 
close  scrutiny.    The  power  conferred  is  to  "  make  regulations 
for  the  prevention  of  collisions  at  sea  "  (h),  and  the  Order  in 
Council  of  13th  October,  1910,  describes   the    regulations 
contained  in  the  schedule  attached  thereto  as  being    such 
regulations  (i).     The  preliminary  paragraph  of  the  regula- 
tions, on  the  other  hand,  lays  down  that  the  "rules  shall  be 
followed  upon  the  high  seas  and  in  all  waters  connected 
therewith,  navigable  by  sea-going  vessels."     In  view  of  this 
discrepancy  it  was  contended  in  respect  of  a  collision,  which 
occurred  in  the  Para  estuary  of  the  River  Amazon  (/),  that 
the  regulations  were  not  applicable  to  these  waters,  and  that, 
in  so  far  as  they  purported  to  control  the  navigation  of  vessels 
in  such  waters,  they  were  ultra  vir^es.    The  Court  of  Appeal, 
having  regard  to  the  many  cases  (fc)  in  which  the  regulations 


(A)  The  Act   (a.  421),  and  also  1  A.  &  E.  93;  The  Velocity  (1869), 

Art.   30   (infra,  p.   484),  preserve  L.   R.   3   P.   0.  44;    The  .Cologne 

the  force  of  rules  made  under  local  and   The   Manger    (1872),    L.'  E. 

Acts;  and  the  same  section  enables  4   P.  C.  519;     The    Owen    WalUs 

the  King  to  make  rules  for  waters  (1874),    L.    E.    4   A.    &   E.    175; 

where  there  is  no  other  authority  The  KhecUve  (1880),  5  App.  Gas. 

to  make  them.     Under  this  power  876  (Penang  channel) ;  and  see  The 

rules  have  been  made  for  Winder-  Fyenoord  (1857),  Swab.  .374;   The 

mere  Lake;  Ord.  in  Council,  19th  Germania,  P.  C,  17th  Jun?,  1875, 

Nov.   1902.  cited  1  Maude  &  Pollock  on  Ship- 

(i)    The    question     whether   the  ping,  606,  note   (i);     The  Lever- 

section   gives   power   to   make   re-  ington  (1886),  11  P.  D.  117.      In 

gulations  for  British  ships  not  re-  America  the  Act  of  Congress  em- 

gistered  in  this   country  has  been  bodying  the  regulations  of  1863  is 

referred  to  supra,  p.  297,  note  {cT).  expressed  to  be  for  preventing  col- 

(;■)  The  Anselm,  (1907)  P.  151.  lisions  "on  water."    In  Canada  the 

(Jc)  The  Concordia  (1866),  L.  R.  regulations  are  applicable  over  aU 
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have  been  treated  as  applicable  to  rivers  and  narrow  waters, 
refused  to  interfere  with  what  had  become  the  established 
practice,  and  it  may  now  be  regaorded  as  settled  law,  so  far 
as  that  Court  i&  concerned,  that  the  regulations  are  appli- 
cable to  all  waters  within  the  preliminary. paragraph. 

The  regulations  can,  however,  only  apply  to  waters  which 
are  within  the  preliminary  paragraph  of  the  regulations,  and 
accordingly  do  not  apply  to  an  artificial  channel  connected 
with  the  sea  by  means  of  locks,  such  as  the  Manchester  Ship 
Canal  ('Z). 

It  has  also  been  unsuccessfully  contended  that  no  power  is 
given  by  the  Merchant  Shipping  Act  to  make  regulations  in 
regard  to  sound  signals  other  than  fog  signals  (m) . 

In  regard  to  the  regulations,  it  has  been  said  that  their 
object  is  not  only  toiprevent  collisions  but  to  minimise  their 
effects  (w).  It  is  not  clear  that  his  Majesty  has  power  to 
make  regulations  for  any  object  but  to  prevent  collisions. 
Any  regulation,  however,  directed  to  mitigate  the  effect  of 
a  collision  would  probably  be  held  to  tend  to  the  prevention 
of  collision,  and  to  be  well  made  under  the  powers  given  by 
the  Act  above  mentioned. 

On  the  sea,  "everywhere,  except  where  inconsistent  (o)  local 
rules  are  in  force,  the  collision  regulations  are  directly  appli- 
cable (p) .    Their  a23plication  in  winding  rivers  and  in  waters 


the    inland    and    other    navigable  in  force.     The  "London  Gazette" 

waters  of  the  Domin^n,  except  the  of     30th    March,     1897,    contains 

Great  Lakes  and  their  connecting  Notices   to  Mariners    (No.   349  of 

and  tributary  waters,  where  other  1895,  and  No.  171  of  1897)  of  the 

rules  apply.     The  r^ulations  are  fixing    of    such    line's    in    certain 

applied'    to    Canadian    waters    by  American  Waters. 

Cajiadiaa  Orders  in  Council  made  -  (m)  TAb'  Aristocrat,  (1908)  P.  9. 
under  powers  contained  in  the  Sta-  («)  See  per  Lord  Wataon  in  The 

tute,  o.  79  of  the  Revised  Statutes  Voorwaarts      and      The     Khedive 

of  Canada.  In  1917  the  regulations  (1880),  5  App.  Caa.  876,  903,  904;' 

of  1896  were  still  in  force.     Eules  and  see   Maclaren    v.    Compdgnie, 

for   the   Great   Lakes   were   made  S^c.   (1883),  9  App.  Cas.  640,  651, 

by  the  Canadian  Order  in  Council  652. 

of  4th  February,  4916.  (o)  The  Bitinia,  (1912)  P.  186; 

Q)  The  Hare,  (IWi^V.Zil.  la  43     Vict.    c.    29     (Canada),   s.     4, 

America,  power  is  given  by  Act  of  makes   void  local  rules  which  are 

Congress  of  19tih  Feb.  1895,  o.  102,  inconsistent  with  the  regulations, 
to  a  demrtment  of  the  Government  (j>)    See    The    Saxoitia    (1862), 

to  fix  the  line  dividing  waters  wifii-  Lush.  410,  as  to  the  application  of 

in   which  the   sea   regulations   are  a  former  Act  to  foreign  ships  in 

applicable .  from  inland   and  coast  the  Solent, 
waters  within  which  local  rules  are  ' 
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where  local  rules  are  in  force  is   considered    below    under 
Arts.  19,  25  and  29. 

By  Scottish  Courts  the  regulations  have  been  held  to  apply 
in  the  Clyde.  Notwithstanding  the  existence  of  local  rules 
of  navigation  applicable  to  the  Clyde,  a  steamship  was  held 
in  fault  for  disobedience  to  Arts.  13  and  18  of  the  Regula- 
tions of  1863  (q).  From  this  decision  it  appears  that  in 
Scotland  the  regulations  are  held  to  b©  applicable  in  rivers,  as 
well  as  at  sea,  and  that  where  local  rules  are  in  force  they  are 
to  be  construed  and  applied  in  conjunction  with  the  general 
regulations.  In  The  .Carlotta{r)  Gorell  Barnes,  J.,  was 
disposed  to  hold  that  they  so  apply  in  the  Thames. 

It  is  said  that  the  regulations  apply  to  all  seagoing  ships  To  what  ships 
and  craft,  whether  large  or  small,  and  whether  propelled  by  ^^  *^^  ^' 
oars,  sails,  or  steam  (s).  A  large  and  unwieldy  steamship 
will  not  be  heard  to  allege,  as  an  excuse  for  not  obeying  them, 
that  the  craft  with  which  she  was  in  collision  was  a  small 
and  handy  boat  that' could  easily  have  got  out  of  the  way; 
or  that  she  (the  steamship)  was  a  trader  carrying  mails,  and 
that  the  plaintiff  ship  was  a  pleasure  craft  (t) .  Whether 
they  applied  to  craft  intended  never  to  go  to  sea,  as  hulks, 
harbour  lighters,  and  such  craft,  was  doubtful  (u),  but  since 
1896  it  has  been  laid  down  in  the  preliminary  article  that 
the  rules  shall  be  followed  by  all  vessels  upon  the  high  seas, 
and  in  all  waters  connected  therewith,  navigable  by  sea- 

(y)  Zitile  V.  Siirns,  The  O^jZiand  Hutchinson  (1871),  L.  E.  C  Q.  B. 
The  Ariadne  (1881),  9  Ot.  of  Sess.  280;  and  see  the  Merchant  Ship- 
Cas.  4th  ser.  118,  where,  however,  ping  Act,  1862  (25  &  26  Vict.  o.  63), 
the,  ship  was  in  fault  upon  the  facts.  ss.  26,  27  and  28,  where  the  re- • 
See  also  The  Germania  (1875),  cited  gulations,  including  those  for  fish- 
Maude  &  Pollock  on  Shipping,  4th  in^'  boats,  are  spoken  of  as  regu- 
ed.  606,  note  (»■),.  where  the  coUi-  lations  for  shi'ps. 
sion  was  in  the  Humber,  near  the  (i)  The  Medusa,  46  Fed.  Rep. 
Flat  Hohn  Sand,  and  the  regula-  303. 

tions   aa  "-to   lights    were    held   to  («)    The    C.    S.    Butler    (1875), 

apply.     In  TAe  PeAM,  (1897)  App.  L.   B.   4  A.   &  E.   238.     In   Salt 

Cas.   533,  they  were  applied  in  a  Union   v.    Wood,    (1893)    1   Q.   B. 

foreign  river.    In  The  Nerano  and  370,  a  screw  steamship  used  exclu- 

The  Dromedary  (1895),  22  Ct.  of  sively   on   the   rivers   Weaver  and 


Oas.   4th    ser.    237,    it   was  Mersey   was   held  not   a   seagoing 

assumed  that   the   sea   regulations  ship.    A  hulk  was  held  not  to  be  la 

applied  in  the  Clyde.    But  in  none  ship  within  the  Merchant  Shipping 

of  these  cases  was  the  ppint  really  Act,  1854  (17  &  18  Vict.  c.  104), 

discussed.  s.  55;   European,  #c.  Mail  Co.  v. 

(r)  (1899)  P.  223.  P.    <f    0.    Steam    Navigation    Co. 

(s)     Ex    'parte     ferguson     and  (1866),  14  L.  T.   704,    . 
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Their  inter- 
national 
character. 


Uniform 
construction 
of  the 
regulations 
desirable. 


■going  vessels.  Whether  a  "vessel"  which  is  not  a  "ship" 
is  bound  by  the  regulations  is  doubtful.  The  power  given 
by  the  Act  is  to  make  regulations  for  "ships,"  and  a  vessel 
propelled  by  oars  is  not  a  "ship"  by  the  definition  in 
section  742.  As  to  their  application  to  his  Majesty's  ships, 
ships  of  foreign  governnaents,  and  ships  sailing  under  convoy, 
see  Art.  13,  infra,  p.  346. 

The  regulations  apply  to  British  ships  everywhere  {x) .  To 
foreign  ships  within  British  jurisdiction,  by  the  Merchant 
Shipping  Act,  1894,  s.  418,  they  apply  directly,  as  forming 
part  of  the  municipal  law  of  this  country.  They  are  also 
applicable  to  foreign  ships  out  of  British  jurisdiction,  and, 
in  the  ease  of  a  collision  on  the  high  seas,  or  in  foreign 
waters,  are  applied  to  such  ships  by  British  Courts  by  virtue 
of  the  Merchant  Shipping  Act,  1894,  s.  424. 

The  regulations  are  part  of  the  municipal  law  of  this 
country,  of  some  foreign  countries  {y),  and  of  several  British 
Colonies.  In  the  United  States  it  has  been  held  that,  having 
been  adopted  by  all  maritime  nations,  the  regulations  are  of 
universal  application,  and  form  part  of  the  international  or 
general  maritime  law  of  the  world  {z) . 

The  international  character  of  the  regulations,  and  the 
safety  of  navigation,  require  that  they  should  be  understood 
by  the  seamen  of  different  nations  in  the  same  sense.  It  is 
therefore  of  importance  that  the  construction  placed  upon 
them  by  the  Courts  of  different  countries  should  be  uniform. 
This  has  been  distinctly  recognized  in  America.  The 
following  observations  occur  in  a  judgment  of  a  Circuit 
Court  of  the  United  States:  "  The  paramount  importance  of 
having  international  rules,  which  are  intended  to  become 
part  of  the  law  of  nations,  understood  aUke  by  all  maritime 
powers,  is  manifest;  and  the  adoption  of  any  reasonable 
construction  of  them  by  the  maritime  Powers  named  affords 


(a)  Subject  to  local  rules,  and 
in  colonial  and  foreign  waters  to 
colonial  and  municipal  laws.  In 
America  it  has  been  doubted 
whether  two  American  ships,  whilst 
passing  through  Canadian  waters 
on  their  voyages  to  and  from 
American  ports,  are  required  to 
comply  with  the  sea  regulations  or 


Canadian  local  rules:  The  New 
York,  82  Fed.  Eep.   819. 

(y)  Amongst  others,  the  United 
States,,  where  they  apply  to  all 
public  and  private  vessels:  Oh.  802 
of  the  laws  of  1890;  and  Germany. 

(z)  The  Scotia  and  The  Berk- 
shire, 14  Wall.  170;  The  Belgen- 
land,  7  Davis,  395. 
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BufEcient  ground  for  the  adoption  of  a  similar  construction  of 
our  statute  by  the  Courts  of  this  country"  (a).' 

In  the  Courts  of  this  country  the  ships  of  a  foreign  country 
to  which  the  regulations  have  been  applied  by  Order  in 
Council,  will,  it  is  conceived,  be  bound  by  the  English  version 
of  the  regulations.  The  foreign  versions  of  the  Regulations 
of  1863  were  not,  in  all  cases,  exactly  equivalent  to  the 
English  version.  An  important  article  of  the  Portuguese 
regulations  was  open  to  a  construction  which  was  entirely 
different  to  that  borne  by  the  English  vei-sion  (6). 

The  following  observations  of  Jessel,  M.  E,.,  upon  the  con-  ^^^  for  con- 
struction of  the  Thames  Eules  appear  to  supply  the  rule  for  **  "™^  *'"' 
construing  all  statutory  regulations  for  preventing  colli- 
sions (c):  "It  must  be  remembered  what  these  rules  are. 
They  are  issued  for  the  guidance  of  masters  of  vessels;  and, 
therefore,  the  proper  mode  of  construing  them  is  to  read  them 
literally.  .  .  Certainly  rules  issued  as  these  are  should  be 
construed  literally,  if  they  can  be  construed  at  all."  In  The 
Dunelm  (d),  Brett,  M.R.,  with  reference  to  Art.  9  of  the 
Regulations  of  1863, said:  "My  view  of  an  Act  of  Parlia- 
ment— and  this  article  is  equivalent  to  an  Act  of  Parliament 
— which  is  made  applicable  to  a  large  trade  or  business  is, 
that  it  should  be  construed,  if  possible,  not  according  to  the 
strictest  and  nicest  interpretation  of  language,  but  according 
to  a  reasonable  and  business  interpretation  of  it  with  regard 
to  the  trade  or  business  with  which  it  is  dealing."  And  in 
another  ease  the  same  learned  judge  said:  "I  take  it  that 
the  basis  of  the  regulations  for  preventing  cpllisions  at.  sea  is, 
that  they  are  instructions  to  those  in  charge  of  ships  as  to 
their  conduct;  and  the  Legislature  has  not  thought  it  enough 
to  say,  '  We  will  give  you  rules  which  shall  prevent  a  colli- 
sion ' ;  they  have  gone  further  and  said  that,  for  the  safety  of 
navigation,  we  will  give  you  rules  which  shall  prevent  risk 
of  collision"  (e). 

(o)    Per    Benedict,   J.,   in    The  Pari.  Pap.  C.  3443,  Seas.  1882. 

Sylvetter  Hale,  6  Benod.  523;  and  (o)  The  Libra  (1881),  6  P.  D. 

a  similar  opinion  was  expressed  by  139,    142.      See    also    per    Brett, 

the    Court    in    The    Free    State,  M.  E.,  in  The  Margaret  (1884),  9 

Brown,  Ad.  251,  261.  P.  D.  47. 

(6)   See  correspondence  relating  {d)  (1884),   9   P.   D.    164. 

to   the   collision  between   The  In-  (e)  Per  Brett,  M.  R.,  The  Beryl 

sulano    and    The   City   of  Mecca,  (1884),  9  P.  D.  137,  138;  see  also 
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Oiroum- 

stances  under 
which  regula- 
tions are  ap- 
plicable; risk 
of  collision. 


American 
cases  as  to 
the  meaning 
of  "risk  of 
collision." 


Thu6s  question  as  to  the  time  and  circumstances  at  and  under 
which  the  regulatioiis  become  applicable  was  discussed  by 
Brett,  M.  K.,  in  The  Beryl{f).  The  Master  of  the  Rolls,  and 
the  other  members  of  the  Court  of  Appeal  (Bowen  and  Fry, 
L.JJ.),  held  that  the  regulations  were  intended  not  only  to 
prevent  collision,  but  to  prevent  risk  of  collision;  and  that  it 
is  a  rule  of  interpretation  of  the  regulations  that  "they  are 
all  applicable  at  a  time  when  the  risk  of  collision  can  be 
avoided,  not  that  they  are  applicable  when  the  risk  of  colli- 
sion is  already  fixed  and  determined."  The  Court  laid. stress 
upon  the  words  "so  as  to  involve  risk  of  collision,"  which 
occur  in  several  of  the  Articles  (g),  and  held  that  they  do  not 
refer  to  an  existing  risk  of  collision,  but  point  to  a  time  before 
risk  of  collision  has  arisen,  and  where  it  is,  or  ought  to  be, 
apparent  that  there  will  be  risk,  if  nothing  is  done  to  prevent 
it  (h).  "  Another  rule  of  interpretation  of  these  regulations 
is  (the  object  of  them  being  to  avoid  risk  of  collision),  that 
they  are  all  applicable  at  a  time  when  the  risk  of  collision 
can  be  avoided — not  that  they  are  applicable  .when  the  risk 
of  collision  is  already  flxeld  and  determined.  We  have  always 
said  that  the  right  moment  of  time  to  be  considered  is  that 
which  exists  at  the  moment  before  the  risk  of  collision  is 
constituted "  («')..  So,  in  The  Stanmore{k),  Brett,  M.  R., 
held  the  regulations  to  apply  where  there  is  "  a  probability 
of  risk." 

The  difSeulty  of  defining  the  moment  at  which  these 
regulations  become  applicable  has  been  recognized  by  the 
American  Courts  (I).  The  following  passage  from  a  judg- 
ment of  the  Supreme  Court  of  the  United  States  expresses 
the  general  rule  as  to  the  time  at  which  and  during  which 
they  become  and  remain  applicable:— "Rules  of  navigation, 
such  as  have  been  mentioned  (as  to  the  duties  of  two  vessels 


The  London,  (1904)  P.  355,  357, 
358. 

(/)  (1884),  9  P.  D.  137;  and  in 
The  Dordogne  (1885),  10  P.  D.  6. 
See  also.  The  Mbor  (1886),  11  P.  D. 
24,  29;  The  Memnon  (1889),  6  Asp. 
M.  C  317. 

(y)  In  Art.  20  the  words' "such 
directions "  are  substituted  for 
"so." 

(A)  In  The  Bellanoch,  (1907)  P. 


170,  192,  it  was  stated  that  this 
was  the  rule  laid  down  in  The 
Beryl,  infra.  By  applying  the 
rule  stated  in  this  form  it  is  easy 
in  most  cases  to  determine  the  time 
when  the  pegulatioJis  begin  to 
govern   the   situation. 

(i)  Per  Brett,  M.  E.,  The  Beryl 
(1884).  9  P:  D.   137,  140. 

(A)   (1885),  10  P.  D.   134. 

(0  The  NicholU,  7  WaU.  656. 
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approaching  each  other),  are  obligatory  upon  such  vessels 
when  approaching  each  other  from  the  time  the  necessity  for 
precaution  begins;  and  they  continue  to  be  applicable  as  the 
vessels  advance  so  long  as  the  means  and  opportunity  to 
avoid  the  danger  remain.  They  do  not  apply  to  a  vessel 
required  to  keep  her  coui'se  after  the  approach  is  so  near  that  • 
the  collision  is  inevitable,  and  are  equally  inapplicable  to 
vessels  of  every  description  while  they  are  yet  so  distant  from 
each  other  that  measures  of  precaution  have  not  bocome 
necessary  to  avoid  a  collision"  (m). 

It  would  therefore  seem  that  the  regulations  do  not  apply, 
or  at  least  that  departure  from  them  is  justifiable,  where  the 
collision  is  in  fact  inevitable,  though  there  appears  to  be  a 
chance  of  escape  by  departing  from  the  regulations  (re). 

In  The  Milwaukee  (o),  it  was  said  by  the  same  American  ' 
Court  that  where  vessels  are  meeting  or  passing  in  a  crooked 
and  narrow  channel  there  is  always  risk  of  collision . 

In  The  Libra  (p),  decided  under  the  Thames  Rules,  in 
which  the  same  phrase,  "risk  of  collision,"  occurs,  Brett, 
L.  J.,  considered  that,  when  the  vessels  were  each  rounding 
a  point  upon  concentric  circles  of  different  diameters,  and 
so  that  they  "would  clear  each  other  without  further  altera- 
tion of  the  helms  than  the  course  of  the  river  required,  there 
was  no  risk  of  collision. 

What  constitutes  risk  of  collision  it  is  difficult  to  define;  Whatoonsti- 
"  It  was  utterly  impossible  for  the  Legislature  to  have  deter-  of  collision." 
mined,  or  described,  what  should  constitute  risk  of  a  collision; 
for  that  must  always  be  decided,  according  to  the  circum- 
stances of  each  case,  by  men  of  nautical  experience"  {q).  It 
has  been  described  as  a  "chance,"  a  "probability,"  a 
"strong,"  or  a  " reasonable "  (r)    probability   of   collision; 

(m)   The  Wenonu,  19  Wall.  iX,  (p)   (1881),  6  P.  D.  139,  infra, 

52;  iake  Erie  Transp.  Co.  v.  Gil-  p.  341. 

Christ  Tramp.  Co.,  142  Fed.  Eep.  (?)  Per  Dr.  Lushington  in  The 

89.      Similar  expressions   occur  in  Mangerion  (1857),  Swab.  120.    . 
the  judgments  i'n  The  Nicholls,  7  (»•)  The  Cleopatra  (1857),  Swab. 

Wall.   656;   The  Johnson,  9  Wall.  135;    The  Ericsson,  ibid.   38';   The 

146;  and  The  Dexter,  23  WaJl.  69.  Duke  of  Sussex  (1840),  1  W.  Eob. 

(«)   See  The  Benares   (1884),  9  274;   The  Dumfries   (1857),  Swab. 

P.  D.  16.  63,  65;  with  reference  to  the  same 

(o)  Brown,  Ad.  313;   The  New-  expression  in  the  Merchant  Ship- 

pprt  News,  83  Fed.  Eep.  522.  ping    Act,    1854    (17    &    18    Vict, 

c.  104),  s.  296. 

M.  20 
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Unoertainty 
a8  to  faots 
causing  risk. 


and  distinguished  from  a  "  possibility  "  of  collision  (s) .  In  a 
case  under  the  Steam  Navigation  Act,  1851  (t),  Dr.  Lushing- 
ton  said:  "This  chance  of  collision  is  not  to  be  scanned  by 
a  point  or  two.  We  have  held  over  and  over  again  that  if 
there  be  a  reasonable  chance  of  collision  it  is  quite  sufficient. 

.  .  We  have  never  got  to  this,  and  I  hope  never  shall,  that 
it  (the  rule)  applies  where  two  vessels  are  sailing  properly, 
and  there  is  no  chance  of  a  collision"  (m).  In  another  case 
the  same  learned  judge  said:  "The  whole  evidence  shows 
that  it  was  the  duty  of  The  Colonia,  with  the  wind  free,  to 
have  made  certain  of  avoiding  The  Susan.  She  did  not  do 
so,  but  kept  her  course  till  she  was  at  so  short  a  distance  of 
a  cable  and  a  half's  length,  in  the  hope  that  the  vessels  might 
pass  each  other.  Now  it  never  can  be  allowed  to  a  vessel 
to  enter  into  nice  calculations  of  this  kind,  which  must  be 
attended  with  some  risk,  whilst  it  has  the  power  to  adopt, 
long  before  the  collision,  measures  which  would  render  it 
impossible"  (a;).  A  vessel  is  not  entitled  to  run  the  matter 
very  fine  and  to  go  on  until  the  last  moment  before  stopping 
and  reversing  («/).  But  risk  of  collision,  such  as  will  bring 
into  operation  Art.  23  (requiring  a  steamship  under  certain 
circumstances  to  slacken  her  speed  or  to  stop  or  reverse), 
appears  to  be  of  a  more  imminent  character  than  that  which, 
brings  other  articles  into  operation.  The  question  wiU  be 
considered  below  in  connection  with  that  article.  If  a  vessel 
is  disabled,  or  slow  in  answering  her  helm,  it  is  her  duty  to 
be  prompt  in  taking  the  measures  required  by  the  regu- 
lations {z) . 

The  distance,  rate  of  sailing,  and  course  of  another  vessel^ 
and  the  direction  of  the  wind,  are  never  known  exactly,  and 
in  practice  there  is  often  difficulty  in  determining  the  moment 
at  which,  and  the  manner  in  which,  the  regulations  are  to  be  ■ 
applied  (a).     In  judging  of  the  course  and  probable  move- 

(s)  The  Srioison  (1857),  Swafj. 
38.  But  see  The  Voorwaarts  and, 
The  Khedive,  per  Lord  Hatherley 
(1880),  S  App.  Cas.  876,  906 ;  and 
per  Pollock,  C.  B.,  General  Steam 
Navigation  Co.  v.  Mann  (1853), 
14  0.  B.  127,  132. 

(0  14  &  15  Vict.  c.  79. 

C«)  The  Sylph  (1855),  2  Sp.  75, 
82. 

(«)  The  Colonia,  3  Not.  of  Cas. 
13,   note. 


(y)  Wilson,  Sons  ^  Co.  v.  Currie, 
(1894)  App.  Cos.  116,  120;  per 
Lord  Herschell,  Ij.  O.;  and  see 
supra,  p.  9. 

(?)  The  Test  (1847),  5  Not.  of 
Cas.   276. 

(f)  In  the  Courts,  owing  to  the 
form  of  the  pleadings,  the  question 
as  to  the  moment  when  the  regula- 
tions become  applicable  does  not 
often   arise. 
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ments  of  a  strange  vessel,  it  must  be  assumed,  under  ordinary 
circumstances,  that  she  can,  and  will,  comply  with  the  regu- 
lations (6). 

Where  there  is  no  risk  of  collision,  a  vessel  that  improperly  Alteration  of 
alters  her  helm  so  as  to  bring  about  a  collision  will  be  held  to  to"uBe°ri8k 
be  in  fault  (c) . 

If  a  ship  sees  another  in  a  position  that  may  involve  risk  Regulations 
of  collision,  but  is  unable  to  make  out  what  course  the  other  "util  facta* 
is  on,  she  should  keep  her  course,  and  not  alter  her  helm,  or  ^°'^^- 
take  any  decisive  step  until  she  has  ascertained    the   other 
ship's  course  ((Z).     "The  mere  discovery  of  a  strange  light 
does  not  necessarily  immediately  hind  a  person  in  charge  of 
a  vessel  to  follow  any  particular  rule;  but  as  soon  as  he  has 
opportunity  of  ascertaining,  bj^  reasonable  care  and  skill,  what 
the  strange  vessel  is,  and  what  course  she  is  pursuing,  then 
the  rule  which  is  applicable  to  the  circumstances  at    once 
becomes  binding  on  him  "  (e). 

In  practice,  one  of  the  most  usual  indications  of  risk  of  col-  Indications 

lision  is  that  the  approaching  ship  remains  upon  the  same   ,        "    . 

_  ,..  -Ill  Approaching 

bearmg  from  the  observing  ship  for  an  appreciable  length  ship  not 

of  time.     If  the  bearing  alters  quickly  when  the  ships  are  bearSf   ^^ 
a  consideralDle  distance  apart,  there  is  no  risk.     The  existing 
regulations   (Art.   17)  call  attention  to  this  'fact  (/),   and 
neglect  to  take  compass  bearings  has  been  held  faulty  navi- 
gation (5-).  >- 

Another  indication  of  risk  of  collision   at   night    is  the  Opening- or 


closing  of 


(6)  The  Jesmond  and  The  Earl  (c)  The  Velocity  (1869),  L.  B. 

■of  Elgin    (1871),   L.   Jl.   4   P.    C.  3    P.    C.    44;    The   Esk    and   TJie 

1;    Wilson,  Sons  ^  Co.  v.   Currie,  Niord  (1871),  L.  H.  3  P.  C.  436; 

<1894)    App.  Gas.    116.      See   also  The  Inflexible  (1856),  Swab.   32; 

The     Free    State,  >  I     Otto,     200,  The  Se&ton  (liU),  %  7.  D.  1;  The 

for    a    decision    of    the    Supreme  City  of  Macon,  92  Fed.  Rep.  207. 

Court    of    the    United    States    to  (jl)    The    Bona    and    The    Ava 

the  same  effect.     The  view  seems  (1874),   2   Asp.    M.    C.    182;    The 

to  have  been  taken  in  some  Ameri-  James    Watt    (1844),    2    W.    Rob. 

can   cases  that  the  steps  required  270;     Ths    Moderation    (1864),    9 

by  the  regulations  should  be  taken,  L.    T.    586;    1    Moo.    P.    C.    528; 

and-  the  helm  altered,  before  any  The   Bougainville  and   The   James 

risk  is  incurred,  if  the  courses  are  C.  Stevenson  (1874),  L.  R.  5  P.  C. 

such  that,  if  continued,  there  would  316,  321. 

be    risk.        See     The    Milwaukee,  (e)    Per    Dr.     Lushington,     'I'h.e 

Brown,  Ad.  313,  331.     In  the  same  Great  Eastern  (1865),  11  L.  T.  6. 

case,  it  was  held  that  the  chance  (/)     See    Tli^    City    of    Berlin. 

of  the  other  vessel  disobeying  the  (1908)  P.  110. 

regulations    must    be     taken    inte  (^g)     The      President      Lincoln, 

account.     Sed  qu.  (1911)  P.  248. 

20(2) 
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masthead  and  alteration  of  the  apparent  horizontal  distance  between  aw 
Bide  lig'iLt.  ,  .    .  .  , 

approaching  steamships  masthead  "  and   side  light,      Thia 

alteration  usually  indicates  a  change  in  direction  of    the 

approaching  ship's  head  and  course,  but  it  is  of  little  value  in 

estimating  risk  of  collision,  unless  the  relative  positions  of 

the  masthead  and  side  lights  are  known.     Steamships'  side 

lights  are  seldom  carried  exactly  abreast  of  her  masthead 

light,  and  are  often  a  considerable  dista,nce  forward  or  aft  of 

it.     In  most  vessels  they  are  carried  abaft  thje   maathead 

light;  but  in  some  of  the  newer  vessels,  and  in  ocean  liners, 

they  are  carried  in  miniature  lighthouses  erected  on  the  deck 

forward  of  the  masthead  light.     When  the  relative  position 

of  the  lights  is  known,  .the  alteration  in  the  ship's  course  may 

be  known  by  the  following  rule: — 

Where  the  side  light  is  abaft   the   masthead    light,  the 

apparent  distance  between  those  lights  increases  as  the  ship's. 

head  turns  away  from  the  observer;  they  close  as  the  ship's 

head  is  turning  towards  him'(h).     Where  the  side  light 

is  forward  of  the  masthead  light,  the  masthead  and  side  Ught 

broaden  as  the  ship's  head  is  turning  towards  an  observer 

forward  of  a  line  joining  the  masthead  and  side  lights;  whilst 

to  an  observer  abaft  that  line,  the  lights  are  at  the  same  time 

closing  (i) . 

Alteration  of  An  alteration  of  the  helm  in  a  fog,  when  the  other  ship 
e  m  in  og.  qjuj^qj;  jjg  gggjj  a,jj(j  Q^jy  ijgj.  -^vrhistle  is  heard,  is  not*necea&arily 
negligence,. though  it  is  made  merely  upon  a  guess  as  to  the 
distance,  course,  speed,  and  direction  of  the  other  ship,  and 
may,  where  the  position  of  the  othep  vessel  is  ascertained 
beyond  reasonable  doubt,  be  required  under  the  rules  (/) .  As 
a  general  rule,  where  a  reasonable  doubt  exists  as  to '  the; 
position  of  the  other  ship,,  a  ship  should  not  alter  her 
course;  but  each  case  must  depend  upon  its  own  circum- 
stances, and'  it  cannot  be  laid  down  that  every  alteration  of 

(A)  Except  in  the  case  of  an  ob-  (t)  Except  in  the  case  mentioned 

server  abaft  the'line  at  right  angles  in   the'  last  note.      In   The  Albis 

to  a  line  joining  the  masthead' and  (1895),  8  Asp.   M.   O.   92,  it  wag 

side  lights  (supposing  them  to  be  in  hi3ld  that  the  closing  of  the  lights 

the_  same  horizontal  plane),  a  case  was  not  such  ain  indUoation  of  risk 

which  for  the  present  purpose  may  as  to  make  it  necessary  to  stop  and 

bo      neglected.        The      Stanmore  reverse. 

(1-885),   10   P.'D.    134,  is   an  in-  (/)  See  The  Merthyr   (1898"),  S 

stance   of   the   rule   stated   in   the  Asp.  M.  C.  475,  and  oa^es  'quoted, 

text.  under  Art.  16. 
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course  in  ignorance  of  the  position  and  course  of  the  other 
ship  is  in  itself  a  fault  (fc). 

An  alteration  of  the  helm  made  for  greater  safety  when  Alteration 
there  is  no  risk  of  collision  will  not  be  held  to  be  a  fault,  gafe^^'there 
A  sailing  ship  (in  1856)  seeing  a  green  light  from  two  to  no  risk.  ■    ' 
four  points  on  her  starboard  bow,  and  distant  about  a  mile 
and  a-half ,  put  her  helm  to  starboard,  and  subsequently  came 
into  collision  with  the  other  ship.    It  was  held  that  she  was 
not  in  fault  for  starboarding  (-Z) .  ' 

It  has  been  held  that  the  vessels  were  approaching  "so  as  Cases  in 
to  involve  risk  of  collision"  in  the  following  cases: — Two  war"ri8kof 
steamships  meetijig  on  nearly  opposite  courses  at  a  joint  speed  collision." 
of  eighteen  or  nineteen  knots,  and  distant  a  mile  and 
a-half  (to);  a  steamship  iand  a  sailing-ship,  distant  two  or 
three  miles,  and  meeting  at  a  joint  speed  of  seventeen  knots, 
the  steamship  not  being  able  to  make  out  the  course  of  the 
sailing-ship,  but  knowing  that  it  was  probably  nearly  oppo- 
site to  her  own  (n) ;  a  steamship  two  points  on  the  quarter 
of  another  and  overtaking  her,  distant  a  mile  or  less  than 
a  mile  (o) ;  a  steamship  overtaking  another  upon  a  converg- 
ing course,  and  distant  three  miles  (p) .  Where  two  sailing 
vessels  were  approaching  each  other  on  courses  only  half  a 
point  from  being  directly  opposite,  at  a  joint  speed  of  twelve 
knots,  and  distant  from  each  other  two  or  three  miles,  it 
was  held  by  the  Supreme  Court  of  the  United  States  'that 
there  was  risk  of  collision  (g).  . 

In  The  Banshee  (r),  a  steamship  was  going  seventeen  knots 
in  Dublin  Bay,  and  overtaking  another  going  ten  or  twelve. 
The  latter  was  800  yards  ahead,  and  the  overtaking  vessel 
was  going  in  .such  a  direction  as  to  pass  within  a  ship's  length 
of  her.     It  was  held  that  there  wag  no  risk  of  collision,  and 

(A)    The    Vmdomora    (1889),   14  of  Elgin  (1871),  L.  B.  4  P.  C.  1. 

P.    172;    afld.    in   H.    L.,    (1891)  («)  The   Bouyainmlle    and    The 

A.  C.  1.      The  Resolution  (1889),  Janws  C.  Stevenson  (1874),  L.  R. 

6  Asp.  M.  C.   363,  is  not  to  the  5  P.  C.  316. 

contrary.    See  per  Lord  Hersohell,  (o)    TJie    Franoonia    (1877),    2 

(1891)     App.     Cas.     4.      So     in  P.  D.  8. 

America:   The   Umbria,  166  U.  S.  (p)  The  Seaton  (1884),  9  P.  D.  1. 

Eep.   404.  (?)   The  NiohoUs,  7   Wall.  656. 

(0    The    Sylph    (1857),    Swab.  And  see  The  Cayuga,  14  Wall.  270. 

233;      see     also     The     Franoonia  (»•)  6  Asp.  M.  O.  221.    The'faots 

(1877),  2  P.   D.   8,   13.     But  see  as  stated  in  the  text  are  taken  from 

The  Corsica,  9  Wall.   630.  the  judgment  of  Lord  Esher. 

(m)  The  Jesmond  and  The  Earl 


IB 
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that,  the  leading  ship  wajs  not  in  fault  for  not  keeping  her 
course.    8ed  qu. 
Whenjihe^^  When  two  ships  are  approaching  each  other  with  risk  of 

or  "Grossing"  collision,  the  rule  of  the  road  applies  once  and  for  all  to  take 
om^in^^^T^*  them  clear.  A  ship  is  never  required  by  the  regulations, 
be  applicable  after  having  sighted  another,  to  alter  her  course  first  to  star- 
determSed.  board  and  then  to  port;  or,  irst  to  keep  her  course,  and  then 
to  keep  out  of  the  way;  or  vice  versa.  In  the  case,  for  ex- 
ample, of  steamships  meeting  end  on,  or  nearly  so,  each  is 
required  to  alter  her  course  to  starboard.  If,  while  under  the 
port-helm,  the  relative  positions  and  heading  of  the  ships  are 
changed,  so  that  from  meeting  ships  they  become  crossing 
ships,  the  "meeting"  rule  does  not  cease  to  operate,  or  give 
place  to  the  "crossing"  rule.  The  manoeuvre  of  porting 
must  he  persisted  in  until  the  risk  of  collision  is  determined. 
If  porting  will  not  take  the  ships  clear.  Art.  23  or  Art.  27 
may  apply  and  the  engines  may  be  stopped,  or  any  other 
step  taken  which  is  necessary  to  avert  collision;  but  the  ships 
cannot  afterwards,  and  whilst  the, risk  continues,  become 
crossing  ships.  If  once  a  ship  is  within  the  "  meeting  "  rule 
or  any  other  rule  requiring  her  to  take  or  keep  a  definite 
course,  or  requiring  her  to  keep  out  of  the  way,  she  cannot, 
whilst  the  risk  continues,  come  within  the  operation  of  the 
-  "  crossing  "  rule,  or  any  other  rule  requiring  her  to  adopt  a 
different  manoeuvre.  The  object  of  the  rule  of  the  road  and 
of  the  regulations  would  be  entirely  frustrated  if  it  were 
possible  for  a  ship  to  be  thrown  from  one  rule  to  another;  if, 
whilst  in  the  act  of  obeying  one  Article,  she  was  suddenly  to 
come  within  the  operation  of  another  Article,  requiring  her, . 
perhaps,  to  take  an  exactly  opposite  course,  and  so  making 
the  previous  manoeuvre  of  no  effect.  Thus,  The  MoUere, 
overtaking  The  Baines  Hawkins,  trought  the  side  lights  of 
the  latter  into  view  as  she  drew  up  abreast.  It  was  held  that 
this  did  not  bring  into  operation  the  "crossing"  rule,  and 
th.a,t  The  Moliere  was  an  overtaking  ship  until  she  passed 
clear  of  The  Hawkins  (s) .  So  a  crossing  ship  cannot,  by 
getting  ahead  or  across  the  bows  of  the  other,  make  the 
latter  an  overtaking  ship  (t) . 

Regulations         Where,  by  the  .action  of  the  helm  in  accordance  with  the 
apply  until 

(8)  The  MolUre,  (1893)  P.  217.  (i)  The  State  of  Texas,  20  Fed. 

Rep.   254. 
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regulations,  risk  of  oollision  has  apparently  been  determined,  "»^  finally 
but  in  fact  it  continues,  and  the  risk  again  becomes  apparent,  or  ships  clear. 
the  regulations  are  not  complied  with  unless  the  steps  required 
by  them  to  be  taken  are  taken  and  persisted  in  up  to  tiw 
time  of  collision  or  until  the  ships  are  clear.  Thus  where,  by 
porting,  a  steamship.  A.,  shut  in  the  green  of  B.,  a  steam- 
ship which  had  been  approaching  her  with  all  her  lightw 
showing,  and  shortly  afterwards,  owing  to  the  perverse  star- 
boarding of  B.,  her  green  again  became  visible  to  A.,  and 
thereupon  A.  again  ported  and  again  shut  in  B.'s'green,  but 
B.  continued  to  starboard,  and  again  showed  her  green  to  A.; 
though  A.  ported  a  third  time,  it  was  held  that  she  was  in 
fault,  because  she  did  not  stop  and  reverse  when  B.  (u) 
showed  her  green  for  the  third  time. 

A  vessel  sailing  upon  a  voyage  that  may  not  be  terminated  Ship  to  be 
until  a  regulation  as  to  lights  or  fog-signals  comes  into  force,  required 
and  which  is  enacted,  but  not  in  force,  when  she  sails,  must,  appliances, 
if  possible,  be  provided  with  fog-signals,  lights  and  whatever 
is  necessary  to  enable  her  to  comply  witli  the  regulation  when 
it  comes  into  force  (x) . 


THE  EEGULATIONS. 

The  following  are  the  regulations  made  by  the  Order  in 
Council  of  13th  October,  1910,  under  the  Merchant  Ship- 
ping Act,  1894,  s.  418.  At  the  present  date  there  are  a  few 
foreign  countries  to  the  ships  of  which  they  have  not  yet 
been  applied  (y) .  The  existing  regulations  are  substantially 
the  same  as  those  of  1884  and  1897,  including  Art.  9  of 
1897,  which  came  into  force  on  the  1st  May,  1906,  and 
embody  the  alterations  ;made  by  Order  in  Council  of  .7th  July, 
1897;  certain  new  notes  are  also  added  to  Arts..  9  and  15. 
Many  of  the  cases  cited  below  arose  under  the  earlier  regu- 
lations, but  are,  it  is  submitted, ,  binding  authorities  upon 
the  points  for  Avhich  they  are  cited  as  to  the  construction  and 
effect  of  the  existing  regulations  (2) .     The  Eegulations  of 

(«)  The  Arratoon  Apcar  (1889),  (y)  See  above,  p.  298,  note(/). 

15  App.  Cas.  37.  (z)  Cf.  per  James,  L.  J.,  L.  E. 

(a;)  The  Zove  Bird  (1881),  6  5  Ch.  706:  "Where  once  certain 
P.  D.  80. 
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1880  will  be  found  L.  E.  4  P.  D.  p.  241;  those  of  1884, 
'      L.  E.  9  P.  D.  p.  247;  and  those  of  1897  in  L.  E.  (1896)  P.  . 
p.  307. 

Eegulations  for  Preventing  Collisions  at  Sea  .  ^ 

Preliminary. 

These  rules  shall  he  followed  by  all  vessels  upon  the  high 
seas,  and.  in  all  waters  connected  theremth,  navigable  by 
sea-going  vessels. 

In  the  following  rules  every  steam  vessel  which  is  under 
sail  and  not  under  steam  is  to  be  considered  a  sailing  vessel, 
and  every  vessel  under  steam,  whether  under  sail  or  not,  is 
to  be  considered  a  steam  vessel. 

The  words  " steam  vessel"  shall  include  any  vessel  pro- 
pelled by  machinery. 

A.  vessel  is  "under  way"  within  the  meaning  of  these 
rales,  when  she  is  not  at  anchor,  or  made  fast  to  the  shore  or 
aground. 

This  Article  is  identical  with  the  Preliminary  Article  of 
the  regulations  lof  1897,  and  corresponds  with  Art.  1  of 
1884.  The  paragraph  defining  the  local  application  of  the  ; 
regulations,  and  those  providing  for  electric  and  other  modes 
of  propelling  ships  and  defining  the  term  "  under  way," 
were  added  in  1897. 

The  words  applying  the  regulations  in  all  waters  connected 
with  the  high  seas  navigable  by  sea-going  vessels  must  be 
read  in  connection  with  Art.  30,  which  preserves  the  effect  of 
local  rules.  The  express  application  of  the  sea  regulations  to 
all  waters  connected  with  the  sea  has  given  rise  to  difficulty 
(see  p.  299,  supra). 

The  regulations  contain  no  definition  of  a  "  sailing  vessel " ; 
nor  would  any  definition  have  been  necessary  had  not 
Art.  26  distinguiehed  a  "sailing  vessel"  from  "sailing 
\essels  .  .  .  fishing  with  .  .  .  trawls."  This  distinction 
creates  a  cross  classification,  and  may  lead  to  difficulty  in 

words  in  an  Act  of  Parliament  have  quent  statute,  I  conceive  that  the 

received  a  judicial  construction  in  Legislature  must  be  taken  to  have 

one   pf  the   Superior   Courts,   and  used  them  according  to  the  meaning 

the  Legislature  has  repeated  them,  which  a  Court  of  competent  juria- 

without  any  alteration,  in  a  subse-  diction  has  given  them." 
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construing  Arts.  17,  20,  and  24.  A  fishing  vessel  normally 
navigated  by  steam  power,  but  slowly  moving  ahead  under 
sail  with  her  engines  stopped,  though  ready  for  immediate 
use,  while  shooting  her  nebs,  was  held  to  be  a  steam  fishing 
vessel  within  Art.  9  (a). 

Under  former  regulations  it  was  held  that  a  steam  tug 
with  her  engines  idle  and  her  fires  banked  was  "under 
steam  "  and  required  to  keep  out  of  the  way  of  a  sailing- 
ship  (6);  but  if  she  were  hove-to  under  canvas,  it  would 
seem  that  she  would  be  treated  as  a  sailing  vessel  (c). 

A  steamship  in  tow,  whether  under  steam  or  not,  is 
required  by  Art.  5  to  carry  her  side  lights;  and  this  appears 
to  have  been  the  practice  apart  from  the  regulations  (d) . 

As  to  the  meaning  of  "  under  way  "  and  "  at  anchor,"  sec 
the  cases  cited  under  Arts.  2  and  11 . 

As  to  the  application  of  the  regulations  to  vessels  which 
sjce  not  "ships,"  see  p.  302,  supra. 

EULES    CONCERNING    LiGHTS,    &C.     ,  Article  1. 

The  word  "  visible  "  in  these  rules,  when  applied  to  lights, 
shall  mean  visible  on  a  dark  night  with  a  clear  atmosphere. 

A'eticle  1. 

The  rules  concerning  lights  shall  he  com/plied  with  in  all 
weathers  from  sunset  to  sunrise,  and  during  such  tim,e  no 
other  lights  luhich  may  he  mistaken  for  the  prescribed  lights 
shall  he  exhibited. 

This  Article  is  identical  with  Art.  1  of  the  Kegulations 
of  1897,  and  corresponds  with  Art.  2  of  1884.  A  similar 
Article  first  appeaxed  in  1863.  The  words  "no  other  lights 
which  may  be  mistaken  for  the  prescribed  lights  "  were  in 

(o)   The  Pitgavenny,    (1910)   P.  engine,  see  The  Captain  Weber,  89 

215.  Fed.    Rep.   957.      As   to  the  duty 

(6)   The  Jennie  S.   Barker  and  of  a  tug  without  steam  to  get  way 
The  Spindrift  (1874),  L.  R.  i  A.  on   her,    see    The   Byron,    2    New 
&  B.  456;  The  Bloomfield  (1905),  South  Wales  L.  E.  Ad.  1. 
10  Asp.  M.  C.  194.     The  report  of  (c)  The  Eelvetia  (1868),  3  Asp. 
this    case     in    Mitch.    Mar.    Reg.  M.  C.  43,  note;  considered  and  ex- 
states  that  the  tug  had  no  canvas  plained  in  The  Bloomfield  (1905), 
set.     The  Sunnyside,  1  Otto,  208,  10  Asp.  M.  C.  194. 
is  a  similar  decision  of  the  U.  S.  (d)  The  American  and  the  Syria 
Supreme  Court.     As  to  a  sailing-  (1874),  L.  R.  6  P.  C.   127. 
sloop   with  an  auxiliary   naphtha- 
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Articli^  1897  substituted  for  "no  others"  in  earlier  regulations. 
They  were  probably  inserted  in  consequence  of  a  question 
which  arose  under  former  TOgulations,  as  to  the  legality  of 
using  a  Hare  to  attract  the  attention  of  a  vessel  coming  dan- 
gerously near  the  vessel  using  the  flare  (e).  The  use  of  tiie 
iiare  and  of  detonating  signals  in  such  a  case  is  expressly 
authorized  by  the  existing  regulations,  Art.  12. 

It  appears  that  by  the  maritime  law  there  was  no  obliga- 
tion upon  a  ship  to  carry  a  light  at  night.  It  depended 
upon  the  darkness  of  the  night,  and  other  circumstances, 
whether  a  light  was  necessary  or  not  (/)'.  Up  to  1852,  sailing 
ships  did' no  more  than  exhibit  a  light  as  occasion  required, 
and  then  were  only  obliged  to  cany  an  anchor  light,  thoiigh 
'  steamships  were  in  1848  required  to  cariy  lights  as  at  present. 

The  rule  in  its  present  form  would  clearly  seem  to  autho- 
rise the  use  of  lights  for  ship's  use,  though  visible  outboard, 
scribed  lights,  jjrovided  they  do  not  interfere  with  the  regulation  lights. 
A  vessel  will  not  be  held  in  fault  for  sho'\ying  an  extra  light 
to  an  approaching  vessel,  provided  it  cannot^  be  mistaken  for 
a  prescribed  light.  So,  before  a  light  was  prescribed  by 
law,  for  a  ship  ashore  {g),  or  being  overtaken  at  night  by 
a  ship  that  appears  not  to  see  her,  it  was  held  that  a  ship  was 
not  in  fault  for  showing  over  her  stern  to  an  approaching 
vessel  a  flare  or  one  of  her  side  lights  (4);  and  that  there 
was  no  duty  cast  upon  a  vessel  being  overtaken  to  show  any 
light  astern,  until  it  became  clear  that  the  overtaking  ship; 
was  not  keeping  out  of  the  way  (*) .  So  in  the  case  of  a 
ship  sunk  (Ic)  in  a  navigable  channel,  or  casting  off  from  her 
moorings  {I),  it  was  held  that  she  was  not  wrong  in  exlii- 
biting  a  light,  though  not  required  to  do  so  by  law.     A 


Shoiring 
lights  other 
than  pre 


(e)  See  The  SiikVa  and  The  City 
of  Lucknow,  Ship.  Gazette,  8th 
March,  1884;  The  Merchant  Prince 
(1885),  10  P.  D.  139;  The  Narra- 
gamett,  20  Blatchf.  87;  The  Eleo- 
nora,  17  Blatchf.  88. 

(/)  The  Victoria  (1849),  3  W. 
Rob.  49;  The  Iron  Buh^  (1S45), 
4  Not.  of  Gas.  585;  The  Loncl.o-vi- 
derry  (^1845),  ibid.  Suppl.  xxxi. 
But  see  contra,  per  Dr.  Lushington 
in  The  Saxonia  (1862),  Lush.  410, 
as  to  a  vessel  at  anchor. 

(^)  The  Ind-uatrie  (1872),  L.  R. 


3  A.  &  E.  303;   The  Thonius  Lea 
(1876),  3  Asp.  M.  C.   260. 

(A)  The  Anglo-Indian  (1875),  3 
Asp.  M.  C.  1 ;  The  Merchant  P/ince 
(1885),  10  P.  D.  139;  not  follovired' 
in  America,'  The  Algiers,  38  Fed. 
Rep.  526. 

(i)   The  Jane  Bacon   (1879),  27 
W.  R.  35. 

{K)  The  Bouglas  (1882),  7  P.  D. 
151. 

Q.)    The   John   Fenwich    (1872),. 
L.  R.  3  A.  &  B.  500. 
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vesselnot  showing  a  warning  light,  where  none  is  prescribed,     ArtioU  l. 
may  be  held  at  fault  for  lack  of  good  seamanship  (m) . 

The  duty  of  lighting  sunken  ships  and  wrecks  is,  under  Lights  on 
certain  circumstances,  cast  upon  the  harbour  or  lighthouse  ^™°  ^' 
authority  of  the  district  {n),  but  in  certain  circumstances 
the  owner  may  be  liable  (o).  Care  should  be  taken  that  the 
lights  used  for  this  purpose  are  not  such  as  may  mislead  other 
vessels.  In  an  unreported  ■case  (p),  a  collision  with  a  wreck 
was  caused  by  the  wreck  being  lit  with  two  vertical  white 
lights,  which  were  mistaken  for  those  of  a  tug. 

It  is  the  duty  of  a  ship  that  has  lost  her  lights  by  bad  If  lost  must 
weather  or  other  accident  to  replace  them  as  soon  as  ^'^^P^"^  • 
possible  {q). 

It  is  no  excuse  for  not  carrying  the  regulation  lights  that  Lights  being- 
they  were  being  trimmed  or  went  out  by  accident  {r) .        trimmed. 

A  wrong  light  or  a  lig-ht  in  a  wrong  position  will  cause  Misleading, 
the  ship  carrying  it  to  be  held  in  fault,  if  it  misled  the  other  ^^ 
ship.  It  is  an  infringement  of  Art.  1,  and  therefore,  before 
the  Maritime  Conventions  Act,  1911,  it  was  not  necessary 
for  the  latter  to  prove  that  she  was  in  fact  misled  (s).  Now 
proof  of  a  breach  of  the  regulations  probably  casts  the  burden 
of  proving  that  the  collision  was  not  in  fact  caused  by  the 
breach  upon  those  guilty  of  the  breach  (^).  In  the  case  of 
a  light  carried  in  a  wi^ong  place,  it  lies  upon  those  who  are 
admittedly  in  fault  in  respect  of  the  light  to  make  out  beyond 
all  doubt  that  tlie  light  was  in  such  a  position  that  it  must 
have  been  seen  (m)  . 

■  (m)   The  St.   Aubin,   (1907)   P.  (1862),  Lush.  410,  422;  fAe  A>-ora 

60;    The   Anglo-Indian    (1875),    3  and   The   Robert   Ingram    (1860), 

Asp.  M.  C.  1;  The  John  Venwick  Lush.    327;    The    Gray    Eagle,    1 

(1872),  L.  E.  3  A.  &  E.  500;  The  Biasel,  476;  2  Bissel,  25. 

Philotaxe    (1877),    3    Asp.    M.    C.  (r)  The  C.  M.  Palmer  and  The 

512;   The  Industrie   (1871),  L.  E.  Larnax  (1874),  2  Asp.  M.  0.  94; 

3  A.  &  E.   303;   The  Thomas  Lea  The    Eeli/pse    and    The    Saxonia, 

(1876),  3  Asp.  M.  C.  260.  ^supra;  The  Victoria  (1849),  3  W. 

(«)  See  the  Removal  of  Wrecks  Eob.  49;  The  Sylph  (1854),  2  Sp. 

Act,  1876   (40  &  41  Viot.   u.   16),  75.  85. 

and  the  various  local  Acts.     Dor-  (s)  The  Talbot.   (1891)  P.  184; 

mont  V.  Furness  Bail.  Co.  (1833),  The  Nessmore,  60  Fed.  Eep.  616; 

11  Q.  B.  D.  496,  was  a  case  where  La  Champagne,  60  Fed.  Rep.  299; 

the  duty  was  held  to  be  cast  upon  The  Excelsior,  39  Fed.  Eep.  393. 

the  local  authority.  (0  The  Fenham,  see  stcpra,  pp. 

(o)  See  siimra,  Cbxp.  HI.  p.  76  57,  60,  71. 

geq,  («)   The    Gannet,    (1900)    App. 

(j?)  Ad.  Div.  1885.  Oas.  234;  this  decision  of  the  House 

{q)  The  Saxonia  and  The  Edipse  of    Lords    appears    to    have  been                , 
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Article  1. 
Spare  lights. 


Obscuration 
of  lights. 


Notwithstanding  the  exipreee  terms  of  the  regulatione, 
that  the  lights  shall  be  carried,  it  seems  that  a  ship  will  not 
necessarily  be  held  in  fault  for  a  collieioa  caused  by  the 
absence  of  lights,  or  by  improper  lights,  if  the  regulation 
lights  have  been  destroyed,  and  there  are  no  spare  ones  on 
board.  The  point,  however,  has  not  been  expressly  decided. 
A  steamship  at  anchor,  with  her  masthead  light  up  insteEid  of 
her  proper  riding  light,  was  held  free  from  blame.  Her 
riding  light  had  been  broken  shortly  before  the  collision  in  a 
previous  collision  for  which  she  was  not  in  fault  (x) . 

The  duty  to  equip  a  ship  with  fog-signals  before  sailing 
upon  a  voyage,  so  that  she  may  be  able  to  comply  with  a 
regulation  that  is  enacted,  but  not  in  force,  when  she  sails, 
was  insisted  upon  in  The  Love  Bird  (y) .  The  same  rule 
would  apply  to  ship's  lights. 

The  regulation  lights  must  not  be  obscured  in  any  way  (z). 
A  flare  must  not  b^  burnt  so  as  to  blind  them  (a).  If  a 
steamship  has  the  wind  aft,  so  as  to  blow  her  smoke  ahead 
and  thereby  obscure  her  lights,  it  is  her  duty  to  slacken  and 
not  go  at  full  speed  (&).  Where  a  ship  carried  a  bright  light 
in  her  cabin,  which  showed  on  deck  and  obscured  her  side 
lights,  and  the  other  ship  alleged  that  she  mistook  it  for  a 
riding  light,  the  former  was  held  in  fault  for  the  collision  (c). 
Where  a  tow  lashed  alongside  had  hoisted  her  foresail  so  as 
to  obscure  the  tug's  side  lights,  both  tug  and  tow  were,  in 
America,  held  in  fault  (d);  so  where  the  tug's  side  lights 
were  obscured  by  a  car  float  lashed  alongside  (e).     Where  a 


based  on  principles  of  general 
application,  not  upon  the  statutory 
presumption  of  fault,  which  was 
then  in  force. 

(ic)  The  Rjobenhavn  (1874),  2 
Asp.  M.  0.  213'.  But  see  The  Sylph 
(1855),  2  Sp.  75;  The  Rob  Roy 
(1849),  3  W.  Rob.  190;  The  C.  M, 
Palmer  (1874),  2  Asp.  M.  C.  94; 
The  Benares  (1884),  9  P.  D.  16; 
for  oases  of  ship's  lights  .going  out 
and  misleading  the  other  ship. 

(y)  6  P.  D.   80. 

(z)  For  the  effect  of  a  temporary 
obscuration  before  the  repeal  of  the 
statutory  presumption  of  fault,  see 
The  Duhe  of  Buccleugh  (lS89),  15 
P.  D.  86,  93,  94.  Qiiare,  if  an 
occasional  obscuration  is  a  breach 


of  the  regulations :  The  Glamorgan- 
shire (1888),  13  App.  CSas.  454, 
456. 

(a)  The  Sea  Nymph  of  Chester 
(1816),  Holt,  34. 

(6)  The  Rona  and  The  Ava 
(1874),  2  Asp.  M.  C.  182. 

(o)  The  Ida  and  The  Mary  Ida, 
Ad.   Div.   Feb.   5th,   1878. 

,  (d)  The  W.  A.  Levering,  36 
Fed.  Rep.  511. 

(«)  The  Titan,  23  Fed.  Rep.  413; 
Mariball  v.  The  Conroy,  2  Fed. 
Rep.  785;  The  H.  W.'  Sills,  21 
Fed.  Rep.  727;  The  Buffalo,  50 
Fed.  Rep.  628.  Cf .  T/ie  Seaoaucws, 
34  Fed.  Rep.  68;  The  Manhasset, 
34  Fed.  Rep.  408,  aliter. 
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ship  carried  her  lights  aft,  it  was  held  ia  America  that  the     *'^"°^'  ^ 
burden  was  on  her  to  show  that  they  were  not  obstructed  by 
the  sails  or  ship's  side  (/). 

The  fact  that  it  is  only  a  short  time  after  sunset,  and  fine  Lights  to 
and  clear  weather,  does  not  relieve  a  ship  from  the  obliga-  carri^'''"' 
tion  to  carry  lights.  Under  the  Admiralty  Regulations  of 
1852  as  to  lights  it  was  held  that  "  it  is  not  to  be  said  that 
because  it  was  a  bright  night  it  was  not  necessary  to  obey 
the  Act  of  Parliament"  {g).  By  the  existing  regulations 
vessels  are  expressly  required  to  carry  them  in  all  weathers. 
When,  on  account  of  bad  weather,  it  is  not  possible  to  carry 
them  fixed,  Art.  6  may  apply,  and  proper  lights  must  be 
exhibited  from  the  deck  (A) . 

Special  lights  are  required  by  local  Acts  and  rules  to  be  Special  Ughts 
exhibited  by  barges,  dredgers,  and  other  craft  in  the  Thames,  131  r^ioles^ 
Mersey,  Clyde,  Humber,  Ouse,  and  Trent  rivers,  and  in 
various  other  rivers,  harbours,  canals,  and  navigable 
waters  (i) .  Private  signal  lights  for  vessels  belonging  to 
the  same  owner,  and  flash  lights  {k)  for  fishing-boats  (l), 
and  quarantine  (to)  lights  (a  lantern  at  the  masthead,  or  in 
case  of  plague  two  lanterns),  are  also  enjoined  by  statute 
when  in  sight  of  other  ships  or  within  two  leagues  of  the 
United  Kingdom .  The  signals  for  pilots  (w)  are,  by  day, 
the  pilot  jack  or  certain  other  flag  or  cone  and  ball  signals; 
by  night,  a  blue  light  or  a  flare  shown  over  the  bulwark  for 
one  minute.     As  to  distress  signals,  see  Art.  31,  infra. 

In  American,  Swedish,  and  other  foreign  waters,  and  in 
some  British  and  colonial  waters,  ships  are  required  to  carry 
lights  other  than  those  described  in  Art.  2. 

A.  master  or  owner  wilfully  neglecting  to  carry  lights  in  Consequences 
accordance  with  the  regulations  is  guilty  of  a  misdemeanour,  "nJ^ii^htrto 

shipowner 

(/)  The  Caro,  23  Fed.  Eep.  734.  signal  lights  is  saved  by  Art.   13.  and  master. 

Iff)  The  City  of  London  (1857),  A  list  of  private  signals  registered 

Swab.  245,  249.  by  the  Board  of  Trade  is  published 

(K)  See  infra,  p.  328.  ofGloially. 

(i)  For  the  Tbames,  Mersey,  and  (I)  A.s  to  these,  see  Art.  9,  infra. 

oWier  local  regulations,  see  the  Ap-  (m)   6  Geo.   4,   c.   78,  ss.   8,  9. 

pendiX)   infra.      As   to  local  rules  This    Act    appears   to   bo  still  in 

generally,  see  Art.  30,  infra.  force. 
.  (k)     Merchant     Shipping     Act,  (n)  See  Ord.  in  Council  of  29fch 

1894,  B.   733.     Merchant  Shipping  June,  1900,  made  under  the  Mer- 

(CJonvention)     Act,   1914     (4   &   5  chant  Shipping  Act,  1894,  3.  615; 

Geo.  5,  0.  50),  a.  6  (2).     Liability,  Pilotage  Act,  1913  (2  &  3  Geo.  5,      ' 

from  the  use  of  registered  private  o.   31),  ss.   39  (2),  60. 
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Article  1.  and  punishable  with  a  fine  of.  lOOZ.  or  imprisonnient  for  six 
months  (o) .  And  a  ship  proceeding  to  sea  may  be  stopped, 
if  she  is  not  Iproperly  supplied  with  lights  and  screens,  or  if 
they  are  improperly  pla,oed  (p) .  It  has  been  held  that,  as 
regards  third  parties,  the  ehipowner,  and  not  the  pilot,  is 
responsible  for  proper  lights  being  carried  {q) . 


Article  2. 


Article  2. 
A  steam  vessel  when  under  way  shall  carry : — 

(a)  On  or  in  front  of  the  foremast,  or  if  a  vessel  without 

a  forennast,  then  in  the  fore  fart  of  the  vessel, 
at  a  height  above  the  hull  of  not  less  than  twenty 
feet,  and  if  the  breadth  of  the  vessel  exceeds 
twenty  feet,  then  at  a  height  above  the  hull  not 
less  than  such  breadth,  so,  however,  that  the  light 
need  not  be  carried  at  a  greater  height  above  the 
hull  than  forty  feet,  a  bright  white  light,  so 
constructed  as  to  show  an  unbroken  light  over 
an  arc  of  the  horizon  of  twenty  points  of  the 
compass,  so  fixed  as  to  throw  the  light  ten  points 
on  efich.side  of  the  vessel,  viz.,  from  right  ahead 
to  two  points  abaft  the  beam  on  either  side,  and 
of  such  a  character  as  to  be  visible  at  a  distance 
of  at  least  five  miles. 

(b)  On  the  starboard  side  a  green  light  so  constructed 

as  to  show  an  unbroken  light  over  an  arc  of  the 
horizon  of  ten  points  of  the  compass,  so  fixed 
as  to  throw  the  light  from  right  dhead^  to  tioo 
'points  abaft  the  beam  on  the  starboard  side,  and 
of  such  a  character  as  to  be  'visible  at  a  distance 
of  at  least  two  miles. 

(c)  On  the  port  side  a  red  light  so  constructed  as  to 

show  an  unbroken  light  over  an  arc  of  the  hori- 

»  zon  of  ten  points  of  the  compass,  so  fixed  as  to 

throw  the  light  from  right  ahead  to  two  poiiits 

abaft  the  beam  on  the  por.t  side,  and  of  such  a 

(o)     Merchant     Shipping     Act,  (?)  The  Ripon  (1885),  10  P.  D. 

1894,  s.  419.  65. 

i-p)  Ibid.  s.  420. 
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charactet  as  to  be  visible  at  a  distance  of  at     -^rtlei*  a. 
least  two  miles. 

(d)  The  said  green  and  red  side  lights  shall  be  fitted 

with  inboard  screens  projecting  at  least  three  feel 
forward  from  the  light,  so  as  to  prevent  these 
lights  from  being  seen  across  the  bow. 

(e)  A.  steam  vessel  when  under  way  may  carry  an  addi- 

tional white  light  similar  in  construction  to  the 
'  light  mentioned  in  sub-division  {a).    These  two 

lights  shall  be  so  placed  in  line  with  the  keel 
that  one  shall  be  at  least  fifteen  feet  higher  than 
the  other,  and  in  such  a  position  with  reference 
to  each  other  that  the  lower  light  shall  be  for- 
ward of  the  upper  one.  The  vertical  distance 
between  these  lights  shall  be  less  than  the  hori- 
zontal distance. 

This  Article  is  identical  with  Art.  2  of  the  Regulations 
of  1897,  and  corresponds  with  Art.  3  of  1884.  The  present 
Article  differs  from  the  1884  Article  in  language'  in  a 
few  cases  and  also  in  the  following  respects:  (1)  it  applies 
to  all  steam  vessels,  whereas  Art.  3  of  1884  applied  to  "sea- 
going steamships"  only;  (2) .  the  provisions  in  sub- 
division (a)  as  to  the  position  of  the  mast-head  light  in 
vessels  without  a  foremast,  and  as  to  its  height;  (3)  the  pro- 
vision in  sub-division  (e)  for  the  optional  carrying  of  a 
range  light.  The  other  lights  prescribed  have  remained  the 
same  since  1848  (r). 

By  the  preliniinary  Article  a  ship  is  defined  to  be  "under 
way  "■  -vyhen  she  is  "  not  at  anchor,  or  fast  to  the  shore,  or 
aground."  So  a  ship  fast  to  another  that  is  moored  or 
brought  up,  or  to  a  buoy,  boom,  or  oth^r  fixed  object,  would, 
it  is  submitted,  be  held  not  to  be  under  way  within  the 
meaning  of  Art.  2.  A  ship  getting  her  anchor  is  "under 
way"  as  soon  ,as  she  ceases  to  be  holden  by  and  under  thg 
■control  of  her  anchor  (s) .    A  steam  tug  waiting  for  employ- 

(r)  Admiralty  Regulations,  1848,  gulatione,  1858. 
for   stearQ   vessels.      Coloured   side  (s)  The    Eak    and    The    Gitana 

lights  were  first  prescribed  for  sail-  (1869),  L.  R.  2  A.  &  E.  350.     It 

ing  vessels  by  the  Admiralty  Re-  seems    that    she    is    "  at    anchor," 
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Article  2.  .yQ(.  g^jj(j  drifting  in  the  sea  (t),  or  lashed  alongside  and 
towing  a  ship  up  to  her  anchor  (m),  or  ready  to  hold  her  if 
her  anchor  comes  home  (x),  a  ship  riding  to  her  chains  with 
anchors  unshackled  («/),  and  a  sailing  ship  hove  to  (z),  are 
under  way  and  required  to  carry  side  lights.  A  trawler 
hauling  her  trawl  and  etationary,  and  a  steam  drifter  shooting 
her  nets  and  moving  ahead  very  slowly  under  sail,  are  under 
way,  but  not  "proceeding"  within  Article  20  (o).  So  a 
ship  riding  to  a  sea  anchor,  or  with  her  anchor  off  the  grolmd,-. 
up  and  down,  in  deep  water,  would,  it  seems,  be  required  to 
carry  side  lights  (&). 

A  ship  dropping  or  dredging  with  the  tide,  stern  foremost, 
is  under  way  and  required  by  Art.  2  to  carry  her  side 
lights  (c) ;  but  a  Thames  sailing  barge,  with  her  mast  lowered, 
was  held  not  to  be  a  "  sailing  vessel  under  way  "  within  the 
meaning  of  the  Thames  Rules  (d) .  Under  former  regula- 
tions there  are  contradictory  decisions  as  to  the  duty  of  a 
vessel  driving  in  the  sea  in  an  unmanageable  state,  with 
regard  to  carrying  side  lights  (e).  Such  a  case  is  now  pro- 
vided for  by  Art.  4.  The  phrase  "under  way"  occurs  also 
in  that  Article,  and  has  been  the  subject  of  discussion  in  the 
House  of  Lords  and  elsewhere  (/) . 

A  steam  vessel  under  sail,  and  not  under  steam,  but  with 
her  funnel  up,  is  a  sailing  ship  (g),  and  must  carry  side 
lights  and  no  mast-head  light;  but  by  Art.  14  she  is  re- 
quired to  carry  in  the  daytime  a  black  ball  or  shape. 

whilst     bedr^    towed    up    to    her  Ormsion    (two  steamships),   Court 

anchor,  so  long  as  the  anchor  is' not  of  Appeal,   15th   June,   1885;    but 

broken  out  of    the  ground:     The  under      former     regulations     Dr. 

Somance,  (1901)  P.  15.  Lushington    seems    to    have    held 

(i!)    Spe   The   Jennie  S.   Barker  otherwise.     See  The  Smyrna,  men- 

and   The  Spindrift    (1875),  L.   E.  tioned      in      The      George     Arhle 

4  A.  &  E.  456.  (1860),  Lush.  382,  385. 

(«)  The  Romance,  (1901)  P.  15.  («?)  The  Indian  Chief  (1888),  14 

■  (a;)  The  Devonian,  (1901)  P.  ?21.  P.  D.  24;  and  see  The  Juno  (1894), 

,(y)  The  Faedrelandet,  (1895)  P.  7  Asp.  M.  C.  506. 
205.  (e)    The    George   Arhle    (1860), 

(2)  The  Rosalie  (1880),  6  P.  D.  Lush.  382;  The  Suckhurst  (1881) 

245;   The  City  of  London   (1857),  6  P.  D.  152. 

Swab.     245;     The    James    (1857),  (/)    See   The   P.    Caland,   infra 

Swab.  60.  p.  326. 

(a)  The  Gladys,   (1910)   P.   13;  (^y)  See  preliminary  Article,  but 

The  Pitgavenny,  (1910)  P.  213.  a  steam  "fishing  vessel  may  continue 

(6)  For  cases  on  the  meaning  of  to  be  a  steam  fishing  vessel  under 

"at  anchor,"  see  under  Art.  11  at  Art.   9,  though  moving  under  sail 

p.  342.  V  only:    The  Pitgavenny,   (1910)  P. 

(c)  The  Hollandia  and  The  John  21S.        ' 
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In  America,  under  former  regulations,  a  tug  "  at  rest "  Qi),     Article  2. 
and  a  sailing  ship  hove-to  (*),  were  held  not  to  be  under 
way.     The  decisions  are  contrary  to  the  English  cases;  but 
the  definition  of  "under  way"  contained  in  the  existing 
regulations  sets  the  matter  at  rest. 

The  lights  must  be  so  fixed  that  their  range  is  such  as  is  The  regula- 
described  in  the  Article.     If  they  are  liable  to.be  unneoes-  thTfittingof 
sarily  obscured  by  the  sails,  rigging,  or  other  part  of  the  8l>ips'  lights, 
ship,  they  do  not  comply  with  the  law  (Ji).     A  ship  whose 
side  lights  were  fixed  on  the  top  of  a  galley,  or  deck  house, 
seven  feet  high  and  six  feet  broad,  so  that  each  light  was 
seven  feet  inboard  from  the  ship's  side,  was  held  not  to  be 
in  fault,  the  lights  being  properly  screened  and  visible  in 
the  required  directions  (J).     Side  lights  are  not  required  to 
be  fixed  in  any  particular  place,  but    must  be  visible  as 
directed  in  the  regulations  (to)  . 

Minute  instructions  are  issued  by  the  Board  of  Trade  to  Board  of 
their  surveyors  with  regard  to  the  fixing  and  construction  of  jjoug  ^s  tn 
ships'  lights.     These  instructions  have  not  the  force  of  law,  chips'  lights, 
so  that  a  ship  will  not  be  held  in  fault  for  a  collision,  nierely 
because  her  lights  are  not  fitted  in  accordance  with  them  {n) . 

Although  the  requireinente  of  Art.  2  are  not  exactly  com-  Slight 
plied  with,  the,  ship  guilty  of  the  infringement  wiU.  not  be  ^f  the^re<'ula- 
held  to  be.  in  fault  for  a  collision  that  was  not  caused  by  tionsmaybe 
the  infringement  of  the  law.    In  The  Fanny  M.  Carmll(o) 
it  was  held  that  the  lights  of  the  other  ship  not  having  in 
fact  been  seen  across  her  bow,  she  was  not  in  fault  for  the 
collision .    And  in  The  Duke  of  Sutherland  (p)  ■  one  of  two 

(A)  The  America,  29  Fed.  Rep.  316. 
304.  («)  The  Magnet;    Thg  Duhe  of 

(»)   The  Alfredo,   32  Fed.   Rep.  Sutherland;  The  Fanny  M.  Carvill 

240.  (1875),  L.  R.  4  A.  &  B.  417. 

(k)  The  Tirzah  (1879),  4  P.  D.  (o)  (1874),  L.  R.  4  A.  &  E.  417; 

33;    The    Magnet;    The    Duhe   of  on  app.  2  Asp.  M.  C.  565.    XuThe 

Sutherland;  The  Fanny  M.  CarvUl  Emperor    and    The   Lady   of   the 

(1873),  L.  R.  4  A.  &  E.  417 ;  The  Lake     (1816),     Holty     37,     L.ord 

Fanny  M.  Carvill  (on  app.)  (1874),  Chehnsford   said   that   the   regula- 

2  Asp.  M.   0.   565;   The  Duke  of  tions  are  satisfied  only  by  a  "close 

Buocleugh,  (1891)  App.  Cas.  310;  and  literal  adherence -to  what  they 

The  Ciroassia,  53  Fed.   Rep.   113.  prescribe."      But    see    The    Fire 

(0  The  City  of  Carlisle  (1864),  .Qmen  (1887), "12  P.  D.  147. 
Br.  &  Lush.  363;   The  Samuel  H.  (p)  (1874),  L.  R.  4  A.  &  E.  417. 

Crawford,  6  Fed:   Rep.   906.   -  The, Duke  of  Buccleuch  (1890),  15 

(tn)  The  Bougainville  II.  TheJaa.  P.  D.  86,  was  a  similar  base,  the 

C.  Stevenson  (1873),  L.  R.  5  P-  C.  obscuration  being  by  the   foot  of 


M. 


21 


322 


THE  REGULATIONS. 


Article  2. 


Cases  before 
1873. 


Visibility 
of  lights. 


Inspection  by 
the  Court. 


ships  in  collision  was  held  not  to  be  in  fault,  although  her 
side  lights  were  partially  obscured  by  the  cathead,  the  ob- 
scuration not  being  such  as  would  have  prevented  the  other 
from  seeing  the  former  in  time  to  avoid  her  if  she  had  exer- 
cised proper  skill.  Again,  in  The  Chusan  (q),  a  trawler 
carrying  a  bright  mast-head  light  in  addition  to  side  lights 
was  held  free  from  blame  for  collision  with  a  steamer,  on 
the  ground  that  those  on  board  the  steamer  not  having  seen 
the  bright  light,  it  could  not  possibly  have  contributed  to 
the  collision.  The  above  cases  were  decided  after  1873, 
when  to  escape  liability  it  was  necessary  to  prove  that  the 
infringement  could  not  possibly  have  contributed  to  the 
collision. 

Before  1873,  when,  as  now,  the  infringement  of  a  regulk- 
tion  only  imposed  liability  for  damages  when  it  contributed 
to  the  collision,  a  sailing  ship;  was  held  not  to  be  in  fault, 
even  upon  the  assumption  that  her  side  lights  were  so  fixed 
in  the  mizzen  rigging  that  they  were  not  visible  in  the 
directions  required  by  the  rsigalations,  it  being  proved  that 
the  other  vessel,  a  steamship,  might,  by  slackening  her  speed, 
and  using  proper  care,  have  avoided  her,  notwithstanding! 
the  suggested  insufficiency  of  her  side  lights  (r) .  And  in 
another,  case  (s),  where  the  screens  of  one  ship  were  only 
a  foot  in  length,  and  the  side  lights  could  be  seen  across  the 
bow,  it  was  held  that  she  could  recover  against  the  other 
ship  for  a  collision,  it  being  proved  that  the  lights  were  not 
in  fact  seen  across  the  bow.  Where  the  side  lights  were 
fixed  to  the  pawl  bitts,  and  the  other  ship  alleged  that  she 
could  not  see  them,  it  was  held  that  the  ship  so  carrying 
them  was  in  fault  for  the  collision  (i) . 

It  is  not  clear  whether  the  distance  at  which  the  lights  are 
to  be  visible  is  stated  in  statute  or  nautical  miles.  In  the 
French  regulations  the  distance  is  given  as  deux  milles. 

The  power  of  ordering  inspection  of  a  ship's  lights,  alleged 


the  fore  sail,  but  the  positions  of 
the  ships  being  suoh  that  it  could 
not  have  affected  the  collision.  Cp. 
The  Hermod  (1889),  6  Asp.  M.  C. 
509. 

(?)  (1886),  5  Asp.  M.  C.  476. 

()■)  The  Bougainville  v.  The  Jaa. 


C.  Stevenson  (1874),  L.  R.  5  P.  0. 
316.  See  also  The  Argo  (1900), 
9  Asp.  M.  0.  74. 

(»)  The  Emperor  v.  y/te  Lady 
of  the  Lake  (1864),  Holt,  37,  202. 

(<)  The  New  Ed  v.  The  Gmtav 
(1864),  9  L.  T.  547. 
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to  bo  deficient,  given  to  the  judge  of  the  Admiralty  Court     Article  2. 
by  statute  (m),  was  exercised  by  Sir  R.  Phillimore  in  The 
Magnet  (x) .    The  Trinity  masters  having  inspected  them  and 
found  them  visible  for  less  than  two  miles,  the  ship  was  held 
in  fault  under  the  statute  (y) . 

Article  3. 

A  steam  vessel  when  tomng  another  vessel  shall,  in  addi-     Article  3. 
tion  to  her  side>  lights,  carry  two  bright  white  lights  in  a  Lights  for 
vertical  line  one  over  the  other,  not  less  than  six  feet  amrt,  f*®*™  vessels 

77.  J  r        '  towing. 

ana  ivhen  towing  more  than  one  vessel  shall  carry  an  addi- 
tional bright  white  light  six  feet  above  or  below  such  lights, 
if  the  length  of  the  tow,  measuring  from  the  stern  of  the 
toiving  vessel  to  the  stern  of  the  last  vessel  towed,  exceeds 
600  feet.  Each  of  these  lights  shall  be  of  the  same  construc- 
tion and  character,  and  shall  be  carried  in  the  same  position 
as  the  white  light  mentioned  in  Art.  2  (a),  excepi  the  addi- 
tional light,  which  may  be  carried  at  a  height  of  not  less 
than  fourteen  feet  above  the  hull. 

Such  steam  vessel  may  carry  a  small  white  light  abaft 
the  funnel  or  after-mast  for  the  vessel  towed  to  steer  by, 
hut  sv^h  light  shall  not  he  visible  forward  of  the  beam. 

This  Article  is  identical  with  Art.  3  of  the  Eegulations 
of  1897,'  and  corresponds  with  Art.  4  of  1884.  The  pro- 
visions as  to  (1)  the  distance  between  the  lights,  (2)  the 
additional  light  where  the  tow  exceeds  600  feet,  and  (3)  the 
steering  light,  were  inserted  in  1897.  The  rule  as  to  towing 
lights  has  in  other  respects  remained  substantially  the  same . 
since  1863. 

The  distinguishing  lights  of  the  tug  are  "  for  the  purpose 
of  warning  all  approaching  vessels  that  she  is  not  in  all 
respects  mistress  of  her  movements  "  {z),  and  to  show  that  she 
is  encumbered.  It  would  seem  that  as  soon  as  the  tow  line 
is  fast,  and  so  long  as  it  is  fast,  the  towing  lights  should  be 
up.     A  tug  fast  alongside  a  ship  at  anchor  and  towing  her 

(u)  24  Vict.  c.  10,  s.  18.  for  the  purpose  of  seeing  the  effect 

(«)  (1873),  L.  E.  4  A.  &  E.  417.  of    the    former   in  obscuring  the 

(j/)  In  The  Duke  of  Bucoleuoh,  latter. 

ubi   supra,  the    Trinity    Brethren  (z)  The  American  and  The  Syria  . 

inspected   The   Vandalia,  with  her  (1874),  L.  E.  6  P.  C.  127,  131. 

sails  set  and  her  lights  in  position, 

21  (2)        , 
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Article  3. 


up  to  her  anchor  (a),  or  ready  to  hold  her  up  to  hpr  anchor  if 
it  comes  home,  or  if  the  cable  parts,  must  exhibit  her  towing 
lights  and  her  side  lights  (6).  A  tug  fa,st  to  a  steamer, 
ready  to.  tow  when  required,  but  not  yet  employed  in  towing, 
was  held  not  to  be  required  to  give  the  fog  signals  of  a  tug 
under  Art.  15  (c);  on  the  same  reasoning  she  should  not 
exhibit  towing  lights.- 

The  regulations  contain  no   provision  for  lights  to  dis- 
tinguish a  sailing  ship  towing  another  vessel. 


Article  4. 

IdghtB  and 
signals  for 
Teasels  not 
under  com- 
mand. 


Article  4. 

(a)  A  vessel  which  from  any  accident  is  not  under  com- 
WfOnd  shall  carry  at  the  same  height  as  the  white  light  men- 
tioned in  Art.  2  (a),  where  they  can  best  be  seen,  and,  if  a 
steam  vessel,  in  lieu  of  that  light,  two  red  lights,  in  a  uertical 
line  one  over  the  otfier,  not  less  than  six  feet  ap'art,  and  of 
such  a  character  as  to  be  visible  all  round  the  horizon  at  a 
distance  of  at  least  two  miles ;  cmd  shall  by  day  carry  in  a 
vertical  line  one  over  the  other  not  less  than  six  feet  apfirf, 
"  where  they  can  best  be  seen,  two  black  balls  or  shapes  ,each 
two  feet  in  dianneter. 

(6)  A  vessel  employed  in  laying  or  in  picking  up  a  tele- 
graph cable  shall  carry  in  the  same  position  as  the  white 
light  mentioned  in  Art.  2  (a),  and  if  a  steam  vessel,  in  lieu 
of  that  light,  three  lights  in  a  vertical  line  one  over  the 
other,  not  les^  than  six  feet  aipart.  The  •highest  and  lowest 
of  these  lights,  shall  be  red,  and  the  middle  light  shall  be 
white,  and  they  shall  be  of  such  a  character  as  to  be  visible 
all  round  the  horizon,. at  a  distance  of  at  least  two  miles. 
By  day  she  shall  carry  in  a  vertical  line  one  over  the  other, 
not  less  than  six  feet  aipart,  where  they  can  best  be  seen, 
three  shapes  not  less  than  two  feet  in  diameter,  of  which  the 
highest  and  lowest  shall  be  globular  in  shape  and  red  in 
colour,  and  the  middle  one  diamond  in  shape  and  white. 

(c)  The  vessels  referred  to  in  this  Article  when  not  making 


(a)  Tfie.  Romance,  (1901)  P.  15. 

(6)-  The    Devonian,    (1901)     P. 

221;   so- held  by  the  Court  of  Ap- 


peal.    Sed  gu. 

(c)  The  Sargasso,  (1912)  P.  192. 
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way  through  the  ivater,  shall  not  carry  the  side  lights,  hut     Article  4. 
when  making  way  shall  carry  them. 

(d)  The  lights  and  shapes  required  to  he  shown  by  this 
Article  are  to  be  taken  by  other  vessels  as  signals  that  the 
vessel  showing  them  is  not  under  command  and  cannot  there- 
fore get  out  of  the  way. 

These  signals  are  not  signals  of  vessels  in  distress  and  re- 
quiring assistance.    Such  signals  are  contained  in  Art.  31. 

This  Article  is  identical  -with  Art.  4  of  the  Regulations 
of  1897,  and  corresponds  with  Art.  5  of  1884.  There  are 
certain  verbal  differences,  and  in  the  first  paragraph  two 
red  lights  are  substituted  for  the  thrpe  red  lights  of  1884! 
Not  under  command  signals  were  first  prescribed  in  1880. 

Steamboats  of  less  than  forty  tons,  steam  launches,  sailing 
and  rowing  crafts  of  less  than  twenty  tons,  and  row  boats  are 
by  Art.  7  exempted  from  the  operation  of  Art.  4  (a). 

The  words  of  paragrap^h  (a)  applying  the  Article  to  a  ship 
"which  from  any  accident  is  not  under  command"  would 
seem  to  be  explained  in  paragraph  (d)  as  meaning  unable 
to  get  out  of  the  way.  In  Art.  15  (e)  the  same  words  appear 
to  be  taken  to  mean  unable  to  get  out  of  the  )vay  or  to 
manoeuvre  as  required  by  the  rules.  In  the  case  of  a  vessel 
ashore  in  or  near  a  fairway  riding  lights  and  the  two  red  lights 
specified  in  this  Article  are  prescribed  by  Art.  11,  but  no  day- 
light signals.  This  Article  has  been  held  to  refer  to  a  ship 
afloat  and  moving,  not  to  a  ship  hard  and  fast  aground  (d)., 
.There  are  therefore  no  signals  prescribed  (1)  for  a  ship  ashore 
in  or  near  a  fairway  by  day,  (2)  for  a  ship  ashore  anywhere 
else  by  day  or  night,  yet  a  ship  ashore  would  seem  to  answer 
to  the  description  not  under  command  and  unable  to  get  out 
of  the  way.  In  the  ordinary  course  of  navigation  a  ship  is 
sometimes  not  under  oommetud;  a  steam  or  sailing'  ship  hove- 
to  in  heavy  weather,  a  sailing  ship  in  a  calm,  a  heavy  ship 
in  stays,  a  vessel  with  her  anchor  down  but  not  holding,  are 
common  instances  of  such  a  case;  but  it  is  apprehended  that 
Art.  4  does  not  apply  in  such  circumstances,  which  cannot 
be  saj.d  to  be  accidental  (e). 

(rfj  The  CaHdtta,  (1899)  P.  223.  (e)  So  held  of  a  vessel  dragging 
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Article 4.  "Making  way  through   the   water"  appears  to   have   a 

different  meaning  from  "under  way,"  which  by  the  Pre- 
liminary Article  is  interpreted  to  describe  a  ship  that  is  not 
at  anchor,  or  made  fast  to  the  shore,  or  aground.  The  dis- 
tinction between  "  under  way "  and  "  having  no  way  on 
her"  is  strongly  marked  in  Art.  15  (a)  and  (b). 

Art.  4  does  not  in  terms  exclude  the  operation  of  the 
"meeting"  and  "crossing"  and  other  rules  of  navigation, 
for  vessels  approaching  each  other  with  risk  of  collision.  It 
appears,  however,  that  a  duty  is  cast  upon  a  vessel  falling  in 
with  another  vessel  exhibiting  the  red  lights  to  keep  out  of 
the  way  of  the  latter,  and  upon  the  vessel  exhibiting  such 
lights  to  keep  her  course  and  speed  (/) . 

The  P.  C aland  (g)  is  an  important  decision  upon  the  cor- 
responding Article  of  the  B,egula,tions  of  1884.  A  steamship, 
owing  to  a  breakdown  of  one  of  her  cylinders,  was  able  to 
use  one  engine  only,  with  which  she  was  able  to  maintain  a 
speed  of  from  four  to  five  knots.  She  had  the  red  lights  ex- 
hibited, but  no  side  lights.  In  the  House  of  Lords  she  was 
held  in  fault,  both  for  exhibiting  the  red  lights  and  for  not 
exhibiting  her  side  lights.  In  the  Court  below,  Jeune,  J., 
expressed  the  opinion  that  if  a  vessel  is  able  to  comply  with 
the  sailing  rules  for  vessels  approaching  each  other  with  risk 
of  collision,  she  is  not  justified  in  exhibiting  the  red  lights; 
and  in  the  Court  of  Appeal  Fry,  L.  J.,  took  a  similar  view. 
In  the  Court  of  Appeal  Lord  Esher,  M.  R.,  said  that  a  vessel' 
that  is,  in  fact,  under  ccJtnmand,  is  not  justified  in  exhibiting' 
the  three  red  lights,  merely  because  she  may  shortly  be  out  of 
command.  Lord  Herschell,  C,  in  the  House  of  Lords,  said 
that  this  was  too  narrow  a  view  of  the  regulation,  and  that  a 
steamship  with  her  machinery  in  such  a  pondition  that  she 
might  at  any  moment  be  unable  to  keep  out  of  the  way  of  an' 
approaching  vessel  would  be  justified  in  showing  the  three= 
red  lights,  and  not  the  less  so  because  she  was  able  to  keq) 
moving  ahead;  but  that  it  must  depend  upon  circumstances 


through     mud:      The     Bellanoah,  (/)   The  Hawthornbank,    (1904) 

(1907)  A.  C.  269.    Also  of  a  sail-  P.  120. 

ing    ship    hove    to:     Burrows    v.  (jf)  (1893)  App.  Cas.  207;  in  the 

Gower,  119  Fed.  Rep.  616.  Court  of  Appeal,  (1892)  P.  191. 
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whether  she  is  justified  in  moving  ahead  at  all.  Lord 
Watson  concurred  in  this  view  of  the  law. 

This  decision  has  been  followed  in  Scotland,  where  it  was 
held  that  a  steamship  which  by  reason  of  injuries  sustained 
in  collision  was  unable  to  go  at  full  speed,  but  whose  engines 
and  steering  gear  were  intact,  was  not  justified  in  exhibiting 
the  "not  under  command"  signals  (h). 

It  may  be  observed  that  those  in  charge  of  an  injured 
vessel  may,  in  considering  the  advisability  of  exhibiting  "  not 
under  command"  signals,  take  into  consideration  the  nature 
of  the  trafiic  with  which  they  may  expect  to  fall  in.  Thus, 
a  sailing  ship  making  from  off  Dover  to  the  Downs,  which, 
by  reason  of  injuries,  could  only  act  slowly  for  other  vessels, 
was  held  justified  in  exhibiting  these  signals,  regard  being 
had  to  the  crowded  nature  of  Channel  traffic  (i) . 

In  The  Faedrelandet  (k)  it  was  held  that  a  steamship  riding 
in  the  sea  to  her  chains,  with  anchors  unshackled,  should 
exhibit  the  three  red  lights. 

In  The  BucJchurst  (I),  a  sailing  ship  parted  from  her 
anchors  in  a  gale  and  drove  over  Cardiff  sands,  so  that  she 
injured  her  rudder  and  became  unmanageable.  She  did  not 
exhibit  the  three  red  lights,  but  it  was  held  that  she  was  not 
therefore  to  be  held  in  fault,  because  the  circumstances  made 
a  departure  from  the  regulations  necessary,  and  that  the 
absence  of  the  lights  could  not  have  contributed  to  the 
colKsion . 


Article  4. 


Article  5. 


A.  sailing  vessel  under  way,  and  any  vessel  being  towed.     Article  5. 


shall  carry  the  same  lights  as  are  'prescribed  by  Art.  ,2  for  Lights  for 
a  steam  vessel  under  way,  with  the  exception  of  the  white  ^  °^  ^  ^'^^' 
lights  mentioned  therein,  which  they  shall  never  carry. 


This  Article  is  identical  with  Art.  5  of  the  Eegulations 
of  1897  and  Art.  6  of  1884,  and  has  remained  substantially 


(A)  William  Cory  §  Son,  Ltd. 
V.  Kopajtic,  Sc.  I/aw  Rep.  XLV. 
216. 

(0    The.   llawthornbank,    (1904) 


P.  120. 

Qc)  (1893)  P.  205. 

(0  (1881),  6  P.  D:   152. 
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Article  5. 


"Under 
way"  • 
meaning  of 
the  term. 


Barge  being 
towed. 


Article  6. 

Special  lights 
for  small 
vessels. 


unaltered  since  1858^  -vvlien  coloured  lights  for  sailing  ships 
were  first  introduced.  Under  the  Admiralty  Regulations 
of  1852  sailing. ships  were  only  required  to  exhibit  a  bright 
light  to  approaching  vessels  in  time  to  avoid  collision. 

"Under  way"  is  defined  in  the  Preliminary  Article;  see 
pp.  312,  319,  supra,  and  the  cases  there  cited.  When  a  ship 
is  under  way  she  should  always  carry  her  side  lights,  except 
when  not  under  command  by  accident  and  not  making  way 
within  the  meaning  of  Art.  4  (c).  Thus  a  vessel  coming  to 
an  anchor  while  hauling  down  her  jibs,  and  having  little  or 
no  way  on  her,  was  held  to  be  right  in  carrying  her  side 
lights  (l).  So  a  ship  with  her  anchor  down,  but  not  holding 
by  it  and  unmanageable,  was  held,  to  blame  for  not  carrying 
her  side  lights  (m) .  However,  in  a  case  where  a  vessel  parted 
from  her  anchors  and  drove  over  a  sand  in  an  unmanageable 
state-,  owing  to  her  rudder  being  disabled,  it  was  held  that 
there  were  special  circumstances  whi^h  made  it  necessary  for 
her  not  to  show  her  side  lights,  which  would_  have  been  mis- 
leading to  other  Vessels  (w). 

A  question  may  arise  as  to  the  lights  to  be  carried  by  a 
dumb  barge  being  towed  in  waters  where  no  local  rule  on 
the  point  is  in  force.  The  power  given  by  sect.  418  of  the 
Merchant  Shipping  Act,  1894,  is  to  make  regulations  as  to 
the  lights  to  be  carried  by  ships.  A  dumb  barge  is  not  a 
"  ship  "  as  defined  by  sect.  742  (nn).  Further,  a  dumb  barge 
is  seldom  a  "  sea-going  vessel "  within  the  meaning  of  that 
expression  in  the  Preliminary  Article.  That  a  barge  being 
towed  should  show  some  light  is  a  matter  of  good  seaman- 
.  ship,  but  it  does  not  seem  certain  she  must  carry  the  regula- 
tion side  lights  (o).  ^ 

Article  6. 

Whenever,  as  in  the  case  of  small  vessels  under  way  during 
bad  weather,  the  green  and  red  side  lights  cannot  be  fixed, 
these  lights  shall  be  kept  at  hand  lighted  and  ready  for  use; 


(I)  The  Adriatic  <187S),  3  Asp. 
M.  C.  16. 

(m)  The  George  ArUe  (1861)., 
Lush.  382. 

(«)  The  'Bmchhnrit  (1881),,  6 
P.  D.  152. 

(««)   Qa^  V.   Bond   (1887),  19 


Q.  B.  D..'200;  see  also  The  Owen 
Wallis  (1874),  L.  R.  4  A.  &  E. 
175;  Everard  v.  Kendall  (1870), 
L.  R.  5  C.  P.  428. 

(o)  But  see  TAe  Lighter  No.  3 
(1902),  18  T.  L.  R.  322. 
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aiul  shall,  on  the  approach  of  or  to  other  vessels,  be  exhibited  Artieie  6. 
on  their  respective  sides  in  sufficient  time  to  prevent  colli- 
sion, in  such  manner  as  to  make  them  most  visible,  and  so 
that  the  green  light  shall  not  be  seen  on  the  port  side  nor 
the  red  light  on  the  starboard  side,  nor,  if  practicable,  more 
than  two  points  abaft  the  beam  on  their  respective  sides. 

To  make  the  use  of  these  portable  lights  more  certain  and 
easy,  the  lanterns  containing  them,  shall  each  be  painted  out- 
side mth  the  colour  of  the  light  they  respectively  contain, 
and  shall  be  provided  with  proper  screens. 

This  Article  is  identical  with  Art.  6  of  the  Regulations 
of  1897,  and  almost  identical  with  Art.  7  of  1884.  Similar 
provisions  have  been  in  force  since  1858. 

It  is  not  easy  to  see  to  what  vessels    the    Article    has  Whatvassels 
application.    Art.  10  provides  for  boats,  and  there  are  few  their bI^ 
«raft  other  than  boats  in  which  side  Lights  "  cannot  be  fixed  "  ^^^*®  °" 
^nd  carried  even  in  the  worst  weather,  if  properly  fitted.     It 
.was  assumed  in  a  case  in  Ireland  that  a  full-decked  trawler  of 
41  tons  cannot  conveniently  work  her  trawl  with  side  lights 
fixed,  and  that  such  a  vessel  may  carry  them  on  deck,  even  in 
fine  weather  and  when  not  at  work  (p) .     This  can  scarcely 
have  been  the  intention  of  the  f ramers  of  Art.  6. 

If  a  vessel  seeks  to  excuse  herself  for  not  having  her  side 
lights  fixed  in  their  proper  place,  the  burden  is  on  her  to 
prove  that  the  lights  could  not  with  safety  be  carried  fixed. 
In  the  case  of  a  brig  of  255  tons  (q),  and  in  another  case  of  a 
vessel  of  239  tons  (r),  the  Court  appears  to  have  doubted 
whether  it  was  practicable  in  bad  weather  to  carry  them  fixed 
in  the  usual  places.  It  is  submitted  that  such  vessels  would 
not  come  within  the  operation  of  Art.  6. 

"In  time  to  prevent  collision";  the  same  words  are  used  In  time  to 
in  Art.  9  (d),  and  have  been  held  to  impose  no  obligation  collision, 
to  show  the  prescribed  light  until  risk  of  collision  exists  (s) . 

ip)  The  Margaret  and  The  Tus-  (r)  The  Tirzah  (1879),  4  P.  D. 

<;ar  (1866),  15  L.  T.  86.  33. 

(?)     The    Livingstone     (1859),  («)    The   Orion,    (1891)   P.   307, 

Swab.  319;  see  also  The  Calla,  ibid.  311;  of.  The.Pieton,  (1910)  P.  4S; 

465.  The  Algol,  (1918)  P.  7. 
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Article  7. 

^t*"^^  'i'-         Steam  vessels  of  less  than  forty,  and  vessels  under  oars  or 
Lights  for       sails  of  less  thorn  twenty,  tons  gross  tonnage,  respectiu^ety^ 
™*   '^^  '      and  rowing  boats,  when  under  way,  shall  not  be  obliged  to 
carry  the  lights  mentioned  in  Art.  2  (a)  (b)  and  (c),  but  if 
they  do  not  carry,  them  they  shall  be  provided  mth  the  fol- 
lowing lights : — 

1 .  Steam  vessels  of  less  than  forty  tons  shall  carry — 

{a)  In  the  fore  pmf  of  the  vessel,  or  'on  or  in 
front  of  the  funnel,  where  it  can  best  be  seen,  and 
at  a  height  above  the  gunwale  of  not  less  than  nine 
•  feet,  a  bright  white  light  constructed  and  fixed 
as  prescribed  in  Art.  2  (a),  and  of  such  a  charac- 
ter as  to  be  visible  at  a  distance  of  at  least  two 
miles. 

(b)  Green  and  red  side  lights  constructed  and 
fixed  as  prescribed  in  Art.  2  (6)  and  (c),  and  of 
such  a  character  as  to  be  visible  at  a  distance  of  at 
least  one  mile,  or  a  combined  lantern  shounng  a 
green  light  and. a  red  light  from  right  ahead  to 
two  points  abaft  the  beam  on  their  respective  sides . 
Such  lantern  shall  be  carried  not  less  than  three 
feet  below  the  white  light. 

2.  Small  steamboats,  such  as   are  carried   by   seagoing 

vessels,  may  carry  the  white  light  at  a  less  height 
than  nine  feet  above  the  gunwale,  but  it  shall  be 
carried  above  the  combined  lantern,  mentioned  in 
sub-division  1  (b). 

3.  Vessels  under  oars  or  sails,  of  less  than  twenty  tons, 

shall  have  ready  at  hand  a  lantern  with  a  green 
glass  on  one  side  and  a  red  glass  on  the  other, 
which,  on  the  approach  of  or  to  other  vessels,  shall 
be  exhibited  in  sufficient  time  to  prevent  collision, 
so  'that  the  green  light  shall  not  be  seen'on  the  pwt 
side  nor  the  red  light  on  the  starboard  side. 

4.  Blowing  boats,  whether  under  oars  or  sail,  shall  have 

ready  at  hand  a  lantern  showing  a  white  light, 
which  shall  be  temporarily  exhibited  in  sufficient 
time  to  prevent  collision. 


LIGHTS  :    SMALL  VESSELS  :    PILOT  VESSELS.  3ai; 

The  vessels  refm-ed  to  in  tMs  Article  shall  not  be  obliged     Article  7. 
to  carry  the  lights  prescribed  by  Art.  4(a),  and-  Art.  11, 
last  paragraph. 

This  Article  first  apjpeared  in  the  Regulations  of  1897, 
and  is  unaltered. 

A  rowing  boat  is  not  a  "  ship."  Therefore  queer e  if  there 
is  power  to  make  regulations  as  to  the  lights  to  be  carried  on 
such  craft.  See  sub  "Barge  being  towed,"  supra,  p.  328. 
It  may,  however,  be  held  that  it  is  bad  seamanship  not  to 
comply  with  the  regulations. 

Article  8. 

Pilot  vessels,  when  engaged  on  their  station  on  pilotage     Article  8. 
duty  shall  not  show  the  lights  required  for  other  vessels,  but  Lights  for 
shall  carry  a  white  light  at  the  mast-head,  visible  all  round  ^^  °*  °**^' 
the  horizon,  and  shall  also  exhibit  a  flare-uip  light  or  flare- 
up  lights  at  short  intervals,  which  shall  never  exceed  fifteen 
minutes. 

On  the  near  approach  of  or  to  other  vessels  they  shall  have 
their  side  lights  lighted,  jeady  for  use,  and  shall  flash  or 
show  them  at  short  intervals,  to  indicate  the  direction  in 
which  they  are  heading,  but  the  green  light  shall  not  be 
shown  on  the  port  side,  nor  the  red  light  on  the  starboard 


A  pilot  vessel  of  svxih  a  class  as  to  be  obliged  to  go  along- 
side of  a  vessel  to  put  a  pilot  on  hoard,  may  show  the  white 
light  instead  of  carrying  it  at  the  wMstrhead,  and  may,  in- 
stead of  the  coloured  lights  above  mentioned,  have  at  hand 
ready  for  use  a  lantern  with  a  green  glass  on  the  one  side 
and  a  red  'glass  on  the  other,  to  be  usM  as  prescribed  above. 

A  steam  pilot  vessel  exclusively  employed  for  the  service 
of  pilots  licensed  or  certifled  by  any  pilotage  authority  or 
the  Committee  of  any  pilotage  district  in  the  United  King- 
dom when  engaged  on  her  station  on  pilotage  duty  and  in 
British  waters  and  not  at  anchor  shall  in  addition  to  the 
lights  required  for  all  pilot  boats  carry  at  a  distance  of  eight 
feet  helow  her  white  mast-head  light  a  red  light  visible  all 
round  the  horizon  and  of  such  a  character  as  to  be  visible  on 
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a  dark  night  with  a  clear  atmosphere  at  a  distance  of  at 
least  two  miles  and  also  the  coloured  side  lights  required  to 
he  carried  by  vessels  when  under  itiay. 

When  engaged  on  her  station  on  pilotage  duty  aiid  at 
anchor  she  shall  carry  in  addition  to  the  lights  required  for 
all  pilot  boats  the  red  light  above  mentioned  but  not  the 
coloured  sidelights. 

Pilot  vessels,  when  not  engaged  on  their  station  on  pilotage 
duty,  shall  carry  lights  similar  to  those  of  other  vessels  of 
their  tonnage. 

This  Article  is  in  substance  identical  with  Art,  8  of  the 
Eegulations  of  1897,  except  that  "and  in  British  waters" 
have  been  omitted  from  the  fifth  paragi-aph,  and  corresponds 
(with  additions)  with  Art.  9  of'1884.  The  lights  prescribed 
in  the  first  paragraph  have  been  the  regulation  lights  for 
pilots  since  1858. 

It  has  been  held  that  a  pilot  boat  in  tow  of  the  ship  to 
which  she  had  supplied  the  pilot  was  in  fault  for  carrying 
her  mast-head  light  (J,). 

A  boat  serving  ships  with  pilots  would  seem  to  be  a  "  pilot 
vessel"  whether  the  pilots  held  ligenoes  or  not(M). 

A  pilot  vessel,  within  the  limits  of  her  station,  is  "  engaged 
on  her  station  on  pilotage  duty,"  not  only  whilst  she  is 
actually  putting  a  pilot  on  board  or  taking  him  out  of,  a  ship, 
but  whilst  she  is  cruising  or  at  anchor  and  on  the  look-out 
for  ships.  Uftless,  however,-  she  is  engaged  in  one  of  these 
ways,  the  fact  that  she  is  within  the  geographical  limits  of 
her  station  will  not  bring  her  within  the  definition  {x) . 

The  words  of  the  first  paragraph,  "shall  not  show  the 
lights  required  for  other  vessels,"  would  seem  to  forbid  the 
use  by  pilot  boats  of  the  stern  light  of  Art.  10. 

In  America,  a  ship  that  ran  down  the  boat  from  which  she 
was  taking  her  pilot  was  held  alone  in  fault,  though  the  pilot 
boat  had  a  wrong  light;  but  in  another  case  the  pilot  boat 
was  held  to  be  in  fault  for  not  complying  with  the  regula- 
tions whilst  she  was  approaching  the  vessel  she  had  sei'ved  in 

(<)  The  Mary  Hounsell  (1879),  («)    The    Reginald'  (1907),    10 

4  P.  D.  204.  Asp.  519;  The  Leo,  34  Fed.  Eep. 

(«)    See    The  Mary    Kownsell,       140. 
supra. 
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order  to  pick  up  her  skiff  {y) .  In  a  case  where  two  competing 
pilot  boats  (a  steamer  and  a  schooner)  collided,  it  was  held 
that  neither  was  in  fault  (z). 

The  object  of  the  special  lights  for  a  pilot  boat  is,  not  only 
to  apprise  other  vessels  of  the  presence  of  a  pilot,  but  also  to 
enable  them  to  keep  clear  of  her  (a) . 

It  has  been  held  in  America  that  it  is  no  breach  of  the 
regulations,  nor  is  it  negligence,  not  to  answer  a  pilot-boat's 
flare  (6) .  Where  a  sailing  ship  by  burning  a  flare  in  answer 
to  a  steamship's  blue  light  misled  the  latter  into  thinking 
that  she  was  a  pilot-boat,  the  sailing  ship  was  held  in  fault  (c) . 
The  duty  of  a  steamship  to  stop  when  taking  her  pilot  on 
board  has  been  insisted  on  (d) . 

As  to  signals  for  ships  wanting  pilots,  see  above,  p.  317. 


Articls  8. 


,  Article  9.*t 

Fishing-vessels  and  fishing-boats,  when  under  way  and 
when  not  required  by  this  Article  to  carry  or  show  the  lights 
hereinafter  specified  shall  carry  or  show  the  lights. prescribed 
for  vessels  of  their  tonnage  under  way. 

(a)  Open  boats,  by  which  is  to  be  understood  boats  not 
protected  from  the  entry  of  sea  water  by  means  of 
a  continuous  deck,  when  engaged  in  any  fishing  at 
night  with  outlying  tackle  extending  not  more  than 
150  feet  horizontally  from  the  boat  into  the  sea- 
way, shall  carry  one^  all-round  white  light. 

Open  boats,  when  fishing  at  night,  mth  outlying 
tackle  extending  more  than  150  feet  horizontally 
from  the  boat  into  the  seaway,  shall  carry  one  all- 
round  white  light,  and  in  addition,  on  approaching 
or  being  approached  by  other  vessels,  shall  show 

*  Thit  Article  does  not  apply  to  Chittese  or  Siamese  vessels. 
t  The  expression  "Mediterranean  Sea"  as  contained  in  sections  (4)  and  (c) 
ncludes  the  Black  Sea  and  other  adjacent  inland  seas  in  communication  with  it. 


(y)  The  City  of  Washington,  2 
Otto,  31. 

(z)  The  Pilot,  20  Fed.  Rep.  860. 

(ffl)  The  B.averton,  31  Fed.  Rep. 
563. 


(6)    The    Cambusdoon,    30   Fed. 
Rep.  704. 

(c)  The  Wisconsin,  23  Fed.  Rep. 
283,  affirming  23  Fed.  Rep.  831. 

(d)  The  Columbia,  27  Fed.  Rep. 
704. 


Article  9. 


834  '■■  - '  THE  REaULATIONS. 

Article  9.  q,  second  white  light  at  least  3  feet  below  the  first 

light  and  at  a  horizontal  distance  of  at  l^ast  5  feet 
away  from  it  in  the  direction  in  which  the  outlying 
tackle  is  attached. 

(&)*  Vessels  and  hoots,  except  open  hoots  as  defined  in 
sub-division  {a),  when  fishing  with  drift  nets,  shall, 
so  long  as  the  nets  are  wholly  or  partly  in  the 
water,  carry  two  white  lights  where  they  can  best 
be  seen.  8uch  lights  shall  be  placed  so  that  the 
vertical  distance  between  them  shall  he  not  less 
than  6  feet  and  not  more  than  15  feet,  and  so  that 
the  horizontal  distance  between  them,  measured  in 
'a  line  with  the  keel,  shall  be  not  less  than  5  feet 
-  and  not  more  than  10  feet.  The  lower  of  these 
two  lights  shall  be  in  the  direction  of  the  nets,  and 
both  of  them ,  shall  be  of  such  a  character  as  to 
show  all  round  the  horizon,  and  to  he  visible  at  a 
distance  of  not  less  than  3  miles. 

Within  the  Mediterranean  Sea  and  in  the  seas 
bordering  the  coasts  of  Japan  and  Korea  ^  sailing 
fishing^vessels  of  less  than  20  tons  gross  tonnage 
shall  not  be  obliged  to  carry  the  lower  of  these  two 
lights ;  should  they,  however,  not  carry  it,  they 
shall  show  in  the  some  position  {in  the  direction 
of  the  net  or  gear)  a  white  light,  visible  at  a  dis- 
tance 'pf  not  less  than  one  sea  mile,  on  the  approach 
of  or  to  other  vessels. 

(c)  Vessels  and  boats,  except  open  boots  as  defined  in  sub- 
division (a),  when  line- filing  with  their  lines  out 
and  attached  to  or  hauling  their  lines,  and  when 
,  not  at  anchor  or  stationary  within  the  meaning  of 
sub-division  (h),  shall  carry  the  some  lights  as 
vessels  fishing  ivith  drift-nets.  When  shooting 
lines,  or  fishing  mth  towing  lines,  they  shall  carry 
the  lights  prescribed  for  a  steam  or  sailing  vessel 
under  way  respectively. 

*  Dutch  vessels  and  boats  when  engaged  in  the  "  Jiol,"  or  hand-line,-  fishing 
will  carry  the  lights  prescribed  for  vetseU  fishing  with  drift  nets. 

t  Also  as  regairds  Hussion  vessels,  in  the  seas  {excluding  the  Baltic)  bordering 
the  coasts  of  Russia. 
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Within  the  Mediterranean  Sea  and  in  the  seas  ^"^tieie  9. 
bordering  the  coasts  of  Japan  and  Korea  sailing 
fishing-vessels  of  less  than  20  tons  gross  tonnage 
shall  not  be  obliged  to  carry  the  lower  of  these 
two  lights ;  should  they,  however,  not  carry  it,  they 
shall  show  in  the  same  pmition  (in  the  direction 
of  the  lines)  a  white  light,  visible  at  a  distance  of 
not  less  than  one  sea  mile  on  the  approach  of  or 
to  other  vessels. 

(d)  Vessels,  when  engaged  in  trawling,  by  ivhich  is  meant 

the  dragging  of  an  apparatus  along  the  bottom 
of  the  sea — 

1 .  //  Steam-vessels,  shall  carry  in  the  same  posi- 
tion as  the  white  light  mentioned  in  Art.  2  (a),  a 
tricoloured  lantern  so  constructed  and  fixed  as  to 
shotv  a  white  light  from  right  ahead  to  two  points 
on  each  bow,  and  a  green  light  and  a  red  light  over 
an  arc  of  the  horizon  from  two  points  on  each  bow 
to  two  points  abaft  the  beam  on  the  starboard  and 
port  sides  respectively ;  and  not  less  than  6  nor 
more  them  12  feet  below  the  tricoloured  lantern  a 
white  light  in  a  lantern,  so  constructed  as  to  show 
a  clear  uniform  and  unbroken  light  all  round  the 
horizon. 

2.  If  sailing-vessels,  shall  carry  a  white  light 
in  a  lantern,  so  constructed  as  to  show  a  clear  uni- 
form- and  unbroken  light  all  round  the  horizon, 
and  shall  also,  on  the  approach  of  or  to  other  vessels, 
shotv  where  it  can  best  be  seen  a  white  fiare-wp 
light  or  torch  in  sufficient  time  to  prevent  collision. 

All  lights  mentioned  in  sub-division  (d)  1  and. 
2  shall  be  visible  at  a  distance  of  at  least  2  miles. 

(e)  Oyster  dredgers  and  other  vessels  fishing  with  dredge- 

nets  shall  carry  and   show  the  same   lights   as 
trawlers. 

(/)  Fishing-vessels  and  fishing-boats  may  at  any  time  use 
a  fiare-wp  light  in  addition  to  the  lights  •  which 
they  are  by  this  Article  required  to  carry  and  show, 
and  they  may  also  use  working  lights. 
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Article  9.  ^^^  Every  fishing-vessel  and  every  fishing-boat  under 
150  feet  in  length,  when  at  anchor,  shall  exhibit  a 
white  light  visible  all  round  the  horizon  at  a  dis- 
tance of  at  least  one  mile. 

Every  fishing-vessel  of  150  feet  in  length  or 
upwards,  when  at  anchor,  shall  exhibit  a  white  light 
visible  all  round  the  horizon  at  a  distance  of  at 
least  one  mile,  and  shall  exhibit  a  second  light  as 
provided  for  vessels  of  such  length  by  Article  11. 

Should  any  such  vessel,  whether  under  150  feet 
in  length,  or  of  150  feet  in  length  or  upwards,  be 
attached  to  a  net  or  other  fishing  gear,  she  shall  on 
the  apfroach  of  other  vessels  show  an  additional 
white  light  at  least  3  feet  below  the  anchor  light,  ■ 
and  at  a  horizontal  distance  of  at  least  5  feet  away 
from  it  in  the  direction  of  the  net  or  gear. 
'  (h)  If  a  vessel  or  boat  when  fishing  becomes  stationary  in 
consequence  of  her  gear  getting  fast  to  a  rock  or 
other  obstruction,  she  shall  in  daytime  haul  down 
'  -the  day  signal'  required  by  sub-division  (Jc) ;  at 
night  show  the  light  or  lights  prescribed- for  a  vessel 
at  anchor ;  and  during  fog,  mist,  falling  snow,  or 
heavy  rain-storms  make  the  signal  prescribed  for 
a  vessel  at  anchor.  (See  sub-division  (d),  and  the 
last  paragraph,  of  Article,  15.) 
(i)  In  fog,  mist,  falling  snow,  or  heavy  rain-storms,  drift- 
net  vessels  attached  to  their  nets,  aiid  vessels  when 
trawling,  dredging,  or  fishing  with  any  kind  of 
drag-net,  and  vessels  line  fishing  mth  their  lines 
out,  shall,  if  of  20  tons  gross  tonnage  of-  upwards, 
respectively,  at  intervals  of  not  more  than  one 
minute  make  a  blast;  if  steam-vessels,  with  the 
whistle  or  syren,  and  if  sailing-vessels,  with  the 
fog-hprn ;  each  blast  to  be  followed  by  ringing  the 
bell.  Fishing  vessels  and  boats  of  less  than  20  tons 
gross  tonnage  shall  not  be  obliged  to  give  the  above- 
vnentioned  signals;  but  if  they  do  not,  they  shall 
make  some  other  efficient  sound  signal  at  intervals 
of  not  more  than  one  minute. 
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(h)  All  vessels ^r  boats  fishing  with  nets  or  lines  or  trawls,     ^''^^'^^  ^ 
when  under  way,  shall  in  daytime  indicate  their 
occupation  to  an  approaching  vessel  by  displaying 
a  basket  or  other  efficient  signal  where  it'  can  best 
be  seen.     If  vessels  or  boats  at  anchor  have  their 
gear  out  they  shall,  on  the  appvach  of  other  vessels, 
show  the  same  signal  on  the  side  on  which  those 
vessels  can  pass. 
The  vessels  required  by  this  Article  to  carry  or  show  the 
lights  hereinbefore  specified  shall  not  be  obliged  to  carry  the 
lights  prescribed  by  Article  4  (a),  and  the  last  paragraph  of 
Article  11. 

This  Article  is  identical  with  Art.  9  of  the  Regulations 
of  1897  (except  for  the  notes)  and  came  into  force  on  the 
1st  May,  1906,  and  took  the  place  of  Art.  10  of  the  Eegula- 
tions  of  18S4  and  the  Orders  in  Council  which  amended  it. 
It  provides  a  complete  code  in  regard  to  fishermen's  lights 
and  supersedes  the  various  Acts  of  Parliament  and  Orders  in 
Council  which  formerly  controlled  the  rights  of  fishing-vessels 
to  which  Art.  10  of  1884  did  not  apply  (e). 

A  fishing-vessel  encumbered  with  her  nets  or  her  trawl  is  Other ve.'sels 
not  mistress  of  her  movements,  and  cannot  keep  out  of  the  [)f"he  ww'of 

way  of  an  approaching  vessel,  £is  she  could  if  she  were  un-  enoumbeied 

■^      ,         T  ^'^^,         .  ^    ,  '    .      ,.  ,  ,  .,  .  fishing 

encumbered.     The  signals  she  is  directed  to  exhibit  are  to  veesela. 

warn  approaching  vessels  of  her  condition,  and  it  is  the  duty 
of  an  approaching  unencumbered  vessel,  whether  under  sail  , 
or  steam,  on  seeing  the  warning  signal  to  keep  out  of  the  way, 
although  by  the  sailing  and  steering  ruleg  it  would  be  her 
duty  to  keep  her  course  and  speed.  Conversely,  it  is  the  duty 
of  the  encumbered  fishing-vessel  to  keep  her  course  and  speed, 
instead* of  keeping  out  of  the  way  (f).  By  Art.  26  sailing- 
vessels  are  directed  to  keep  out  of  the  way  of  sailing-vessels 

(e)  The  Acts  and  Orders  referred  February,  1884;  and  a  notice  pur- 

to  in  the  text  are  as  follows:— 6  &  7  suant  to  46  &  47  Vict.  c.  2,2,  s.  29, 

Vict;  c.  79;  25  &  26  Vict.  c.  63;  31  17th  November,  1888  (as  to  Danish 

&  32  Vict.  c.  45;  38  Vict.  c.  15;  40  boats),  dated  26th  March,  1884  (as 

&  41   Vict.   c.   42;    46  &'47  Vict.  to  the  Sea  Fisheries  Act,  1883). 

c.    22';    Orders   in   Council   of   the  ' (f)  The  Itagnhild,  (iniyF.  25i; 

following     dates:      9th      January,  The    Grovehurat,   (1910)     V.   316i 

1863;     6th    January,     1869;   '14th  The   Pitr/avenny,    (1910)    f.    216; 

August,  1879;   24th  March,   1880;  The    Picton,    (1910)    P..  46;     Thi> 

26th   Augusi;,   1881;    18th  August,  Gladys,.(in(i)  J?.   13;   The  Uptov 

1882:     23rd    August.     1883;     2nd  Castle.  (1906)  P.  147;   The  Kinq'x 
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Article  9. 


When  the 
fixhiiigsignalN 
should  be 
shown. 


Former 
option  as  to 
lights. 


fishing  with  nets,  lines  or  trawls,  but  there  is  no  Article  ex- 
pressly directing  sailing-vessels  to  keep  oiit  of  the  way  of 
steam  fishing-vessels  while  fishing  or  steam  vessels  to  keep 
out  of  the  way  of  steam  vessels  while  fishing.  It  has  been 
held,  however,  that  such  is  the  law  in  the  case  of  fishing 
vessels  exhibiting  the  signals  prescribed  by  this  Article  (g). 
The  rule  as  to  the  position  of  the  second  light  indicating  the 
position  of  the  nets  should  be  observed  strictly  (h) . 

A  vessel  shooting  lines  or  fishing  with  towing  lines  is  re- 
quired by  section  (c)  to  carry  the  ordinary  regulation  lights 
only,  but  a  drifter  shooting  her  nets  (i)  or  a  trawler  shooting 
her  trawl  (k)  is  required  to  carry  the  special  lights.  A  travifler 
hauling  in  her  trawl,  or  with  her  trawl  on  deck  abput  to  shoot 
it  again  on  the  same  ground  (I),  is  "  engaged  in  trawling," 
but  she  must  not  steam  or  sail  at  an  accelerated  speed  (m) . 
A  drifter  about  to  shoot  her  nets,  and  still  unencumbered  in 
her  movements,  may  be  held  not  to  be  "  fishing  with  drift 
nets."  A  drifter  who  has  quitted  her  nets  (w),  or  a  trawler 
who  is  on  her  way  to  another  spot,  to  trawl  (o),  should  lower 
her  fishing  lights  and  carry  the  ordinary  under  way  lights. 

Under  the  present  Article  the  option  which  was  formerly 
given  to  tra,,wlers  in  respect  of  lights,  and  which  caused 
difficulties  (p),  has  been  withdrawn.  Under  the  Orders  in 
Council,  by  which  this  option  was  conferred,  a  trawler  was 
authorised  to  show  either  extraordinary  lights  indicative  of 
her  employment  or  else  the  ordinary  under  way  lights.  It 
was  judicially  held  that  if  the  trawler  had  sufiicient  way  on 
her  to  act, with  effect  for  an  approaching  ship,  then  it  was  her 
duty  to  exhibit  the  ordinary  under  way  lights.  If,  however, 
she  had  no  more  than  just  steerage  way  and  had  therefore 


Countv  (1904),  20  T.  L.  R.  202; 
The  Tweedsdale  (1889),  14  P.  D. 
164;  The  S-unelm  (1884),  9  P.  D. 
164;  The  Englishman  (1877),  3 
P.   D.   18. 

((7)  The  Gladys,  (1910)  P.  13 
The  Fitgdvenny,  (1910)  P.  215 
The  Grovehunt,  (1910)  P.  .316 
The  Itar/nhild,  (1911)  P.  254. 

(A)  The  Pitgahenny,    (1910)   P. 
215., 

(t)  Ibid.  ■ 

(A)    The   Cockatrice,    (1908)    P. 
182 

(i)   The  Picton,   (1910)    P.   46; 


The  Cockatriee,  ubi  supra. 

(m)  The  Shrim  (1914),  30  T?.  L. 
E.   535. 

(»«)   The  Cockatrice,  ubi  supra. 

(o)  The  Upton  Castle,  (1906)  P. 
147.. 

(p)  The  Sunelm  (1881),  9  P.  D. 
164;  The  Tweedsda'.e  (1889),  14 
.  P.  D:  164;  The  Upton  Castle, 
(1908)  P.  147;  see  also  The,  Robert 
and  TJi^  Ann  (1864),  Holt,  55; 
The  Englishman  (1878>,  3  P.  B. 
18;  The  Edith,  Ir.  Eep.  10  Bq. 
345. 
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little  power  of  keeping  out  of  the  way  of  another  vessel,  then    _Artiole^.  ^ 
it  was  her  duty  to  show  the  extraordinary  lights  (q). 

The  white  flare-up  light  to  he  shown  by  sailing-trawlers  Flare-up 
■on  the  approach  of  other  vessels  is  to  be  shown  "in  sufficient  ^^^^' 
time  to  prevent  collision."    Jeune,  J.,  has  held  similar  words 
only  to   apply   when    the    vessels    "  are    approaching   one 
another  under  such  circumstances  that  there  exists  a  risk  of 
collision"  (r). 

The  duty  upon  steam-trawlers  to  sound  fog-signals  is  now  Fog  signals, 
beyond  doubt  (s) . 

Aeticle  10. 

A  vessel  which  is  being  overtaken  by  another  shall  show     Article  lo. 
from  her  stem  to  such  last-mentioned  vessel  a  white  light  Light  for' 
■or  a  fiare-wp  light .  °Mp*'*"' 

The  white  light  required  to  be  shown  by  this  Article  may 
he  fixed  and  carried  in  a  lantern,  but  in  such  case  the  lantern 
shall  be  so  constructed,  fitted,  and  screened  that  it  shall 
■throw  <m  unbroken  light  over  an  arc  of  the  horizon  of  twelve 
points  of  the  compass,  viz.,  for  six  points  from,  right  aft 
on  each  side  of  the  vessel,  so  as  to  be  visible  at  a  distance  of 
at  least  one  mile.  Such  light  shall  be  carried  as  nearly  as 
practicable  on  the  same  level  as  the  side  lights. 

This  Article  is  identical  with  Art.  10  of  the  Regulations 
of  1897,  and  corresponds  with  Art.  11  of  1884.  The  para- 
graph describing  the  position,  fixing,  and  range  of  the  stern 
light  was  added  in  1897.  It  was  inserted  in  consequence  of 
decisions  which  threw  doubt  upon  the  legality  of  so  carrying 
it  (t) .  There  were  decisions,  on  former  regulations,  against 
the  side  light  and  the  stern  light  showing  at  the  same 
time(M). 

Before  the  Regulations  of  1880,  which  first  provided  for  a 
stern  light,  there  had  been  doubt  as  to  whether  it  was  not 

(?)    2'he   Tweedsdale,    supra,   at  1Z;  The  Essequibo  (\i&^'),\ZV.'D. 

p.   171.  51;     and     see     The     Breadalbane 

(r)  The  Orion,  (1891)  P.  307  at  (1882),  7  P.  D.  186;   The  Padfio 

p.  311.    See  TAe  Pfcifow,  (1910)  P.  (1884),  9  P.  D.  124;  TAe /StoAesSjr 

46.                                                 '  (1890),  15  P.  D.  166. 

(»)   Under    the    Regulations    of  («)  The  Huhhuck,  Ad.  Div.  28th 

1884  the  application  of  Art.  10  to  June,  1887;  The  Falmurus  (1888), 

steam-trawler.i     was     questioned  :  13    P.   D.    14;     The    'Eire    Queen 

The  London,  (1904)  P.  355.  (1887),  12  P.  D.  147. 

(0  The  Jmbro  (1889),  14  P.  D. 

22  (2) 
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Article  10. 


Stern  light  to 
1)6  shown, 
though  no 
risk  of 
collision. 


When  the 
duty  miseH. 


When  it 
ceases. 


Oyertaking 
vessel : 
definition. 


contrary  to  the  regulations  to  show  a  light  astern  to  an  over- 
taking vessel  {x). 

The  application  of  Art.  10  is  not  limited,  as  are  the  steer- 
ing and  sailing  rules,  to  cases  where  there  is  risk  of  collision. 
It  applies  where  the  ship  astern  is  broad  on  the  quarter,  and 
is  broadening,  so  long  as  she  is  overtaking  the  ship  ahead. 
And  it  is  not  necessary  that, she  should  be  on  a  course  such 
that  there  is  or  will  be  risk  of  collision  («/),  for  she  may 
alter  her  course. 

The  duty  to  exhibit  the  stern  light  "  does  not  arise  till  the 
vessel  which  is  being  overtaken  has  had  an  opportunity  of 
seeing  that  the  vessel  which  is  overtaking  her  is  a  vessel 
coming  nearer  to  her,  and  that  she  is  approaching  upon  such 
a  course  that  she  cannot  see  the  lights  of  the  overtaken  ship . 
When  the  overtaking  ship  is  seen  to  be  thus  approaching, 
then  the  duty  arises  to  give  the  specified  warning  within  a 
reasonable  time,  to  afford  an  opportunity  to  the  other  vessel 
to  keep  out  of  the  way"  {z). 

It  was  held,  in  an  early  case  (o)  under  this  Article,  that, 
after  risk  of  collision  bad  apparently  ceased,  the  obligation  to 
exhibit  the  stern  light  also  ceased.  But  this  decision  was 
overruled  in  The  Mcdn{y).  When  the  stern  light  is 
not  a  fixed  light  it  must  be  shown  so  long  as  the  ship  from 
which  it  is  shown  is  beiilg  overtaken  (&). 

Article  24  contains  the  definition  of  an  "  overtaking " 
vesseL  "  Every  vessel  coming  up  with  another  vessel  from 
any  direction  more  than  two  points  abaft  her  beam  "  is  over- 
taking the  other.  This  definition,  though  framed,  apparently, 
for  the  purpose  of  distinguishing  an  overtaking  from  a  cro^- 


(«)  See  The  City  of  Srodklyn 
(1876),  1  P.  D.  277;  The  Anglo- 
Indian  (1876),  3  Asp.  U.  C.  1;' 
The  Lena  (1866),  U  L.  T.  675; 
The  John  Veminek  ((1871),  L.  E. 
3  A.  &E.  500;  The  Earl  Spemaer 
(1874),  L.  R.  4  A.  &  B.  431;  aff. 
2  Asp.  M.  C:  623;  The  Oder,  13 
Fed.  Rep.  272;  aliter  The  Oybele, 
5  Qnobeo'L.  R.  262. 

(y)  TAe  MaiM  (1886),  11  P.  D. 
132. 

(z)  Per  Lord  Ilerschell,  The 
Main  (1886),-  11  P.  D.  132,  136. 

(ffl)  The  Reiher  (1881),  4  Asp., 
M.  C.  4787  A  smack  hove-to  ob- 
served the  three  lights  of  a  steam- 


ship coming  up  with  her  astern. 
She  showed  her  stem  light  until 
the  steamship  shut  in  her  green^ 
and  then  she  ceased  to  show  ihe 
light.  The  steamship  then  altered 
her  helm  again  and  ran  into  the 
smack.  It  was  held  (wrongly)  that 
the  smack,  having  exhibited  her 
light  until  risk  of  collision  was 
apparently  detenjiined,  had  com- 
plied with  Art.  11,  and  was  free 
from  blame. 

(6)  See  per  Hannon,  P.,  The 
Esseqwibo  (1888),  13  P.  D.  51,  53; 
followed  in  The  Basset  Bound 
(1894),  7  Asp.  M.  C.  467.     , 
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ing  vessel  within  the  meaning  of  Arts .  24  and  17  respectively,     Article  10. 
would  probably  be  held  to  apply  to  Art.  10. 

A  smack  hove-to  is  "  being  overtaken  "  by  Another  coming  Overtaken 
up  with  her  astern,  and  is  required  to  show  the  stern  light  (c).  ^^ition. 
It  would  seem  that  to  bo  an  "  overtaken  "  ship'  within  the 
meaning  of  Art.  10,  the  ship  must  be  under  way;  that  a 
vessel  at  anchor  is  not  required  to  show  the  stern  light;  and 
that  a  sailing  ship  beating  to  windward  across  the  bows  of  a 
steamship,  with  her  side  light  visible  to  the  steamship,  is 
being  overtaken  by  the  steamship  when  she  puts  her  helm' 
down  to  go  about,  and  must  show  the  stern  light.  , 

Art.  10  imposes  upon  those  in  charge  of  a  ship  the  duty  of  Look-out 
keeping  a  look-out  astern,  and  a  ship  will  be  held  in  fault 
if  she  were  struck  by  an  overtaking  ship  to  which  she  had 
not  shown  a  stern  light,  when  she  might  have  shown  it  {d) . 

The  binnacle  light,  although  visible  astern,  is  not  such  a  Binnacle 
light  as  is  required  by  Art.  10  (e).  ^'^*'*" 

In  The  Pacific  (/)  a  smack  was  held  in  fault  for  exhibiting  Fisherman's 
no  light  or  flare  to  a  steamship  which  overtook  and  ran  into    ^ 
her.    The  smack  had  her  trawl  down,  and  was  carrying,  sus- 
pended  from   her   weather   cross-tree,  a  white  light    in  a 
globular  lantern.    It  was  held  that  the  light  did  not  comply 
with  the  law. 

Whether  a  pilot  boat  may  use  the  stern  light  seems 
doubtful.    See  stcpra,  p.  332. 

Article  11. 

A.  vessel  under  150  feet  in  length,  when  at  anchor,  shall    Article  11. 
carry  forward,  where  it  can  best  be  seen,  but  at  a  height 
not  exceeding  20  feet  above  the  hull,  a  white  light  in  a 
lantern  so  constructed  as  to  show  a  clear,  uniform,  and  un-      , 
broken  light  visible  all  round  the  horizon  at  a  distance  of  at 
least  one  mile. 

A.  vessel  of  ,150  feet  or  upwards  in  length,  when  at  anchor, 
shall  carry  in  the  forward  part  of  the  vessel,  at  a  height  not 
less  than  20,  and  not  exceeding  40,  feet  above  the  hull,  one 
such  light,  and  at  or  near  the  stern  of  the  vessel,  and  at 

(c)   The  Beiher   (1881),  4   Asp.  Kennedy  v.  The  Sarmatian,  2  Fed. 

M.  C.  478.  Eep.  911. 

(<f)  Th^  Main  (1886),  11  P.  D-  (e)  The  ^readalhune,  ubi  supra; 

132;   The  Imbro  (1889),  14  P.  D.  The  Patroclus  (1888),  13  P.  D.  54. 

73;  The  Marion,  56  Fed.  Eep.  271;  (/)  (1884),  9  P.  D.   124. 
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Article  11. 


"At  anchor ' ' 
meaning  of 
the  phraee. 


such  a  height  that  it  shall  he  not  less  than  15  feet  lower  than 
the  forward  light,  another  such  light. 

The  length  of  a  vessel  shall  be  deemed  to  be  the  length 
appearing  in  her  certificate  of  registry. 

A  vessel  aground  in  or  near  a  fairway  shall  carry  the 
above  light  or  lights  find  the  two  red  lights  prescribed  by 
Art.i(a). 

This  Article  is  identical  with  Art.  11  of  the  Regulations 
of  1897,  and  corresponds  with  Art.  8  of  1884.  The  pro- 
visions as  to  a  second  riding  light,  and  as  to  ships  ashore 
in  a  fairway,  were  added  in  1897  (g).  A  riding  light  was 
first  enforced  by  regulation  in  1848. 

In  The  Saxonia  (h),  it  was  said  by  Dr.  Luehington  that, 
by  the  general  la,w  of  the  sea,  a  vessel  at  anchor,  or  a  fishing- 
boat  at  work,  is  bound  to  carry  a  light,  eo  as  to  enable  vessels 
under  way,  whose  duty  it  is  to  avoid  her,  to  have  an  oppor- 
tunity of  doing  so.  But  as  to  ships  under  way,  there  are 
decisions  that  by  the,  maritime  law  they  were  not  bound 
always  to  carry  a  light.  Probably  it  would  be  held  that  at 
the  present  day  the  common  law  of  the  sea,  in  other  words 
ordinary  care  and  seamanshipi,  apart  from  the  regulations, 
requires  a  light  in  all  oases. 

The  exact  meaning  to  be  attached  to  the  words  "  at  anchor  " 
has  been  the  subject  of  controversy.  By  the  Preliminary 
Article  of  the  regulations  {supra,  ]p.  312),  "at  anchor"  is 
opposed  to  "under  way,"  and  is  also  distinguished  from 
"made  fast  to  the  shore"  and  "aground."  Various  cases 
have  revealed  circumstanoes  in  which  vessels  have  been  held 
not  to  have  been  "at  anchor"  within  the  Article. 

Thus  a  tug  lashed  alongside  and  towing  a  ship'  up  to  her 
anchor  (i)  is  not  herself  at  anchor,  nor  a  tug  ready  to  hold  a 
ship  if  her  anchor  comes  home  (fc),  nor  a  vessel  with  her 
anchor  down  which  is  not  in  fact  being  held  to  or  controlled 
by  her  anchor  (Z),  nor  a  ship  dropping  or  dredging  stern 
foremost  with  her  anchor  a-trip  (m),  nor  a  vessel  riding  to  her 


(ff)  But  the  principle  was  reoog- 
nized  previously  in  The  Industrie 
(1871),  L.  E.  3  A.  &  E.  303; 
Kidson  v.  McArthmr,  5  Ct.  of  Sess. 
Cas.  4th  ser.  936. 

Qi)  (1860),  Lush.  410. 

(«)  The  Rommce,  (1901)  P.  15. 


(A)  The  Devonian,  (1901)  P.  221. 

(0  Thfi  Esk  and  The  Gitana 
(1869),  L.  R.  2  A.  &  E.  350. 

(m)  Bee  The  Indian  Chief  (1889i)„ 
14  P.  Di  24,  for  a  decision  to  this 
effect  under  the  Thames  Eules 
{infra,  p.  534). 
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chains  with  the  anchors  unshackled  (w),  nor  a  tug  lying  ^^i^<'^^  ^^- 
moored  to  a  pontoon  landing-stage  in  a  river  (o),  nor  a 
trawled  moored  outside  another  trawler  at  a  quay  (p) .  It  is 
submitted,  that  in  the  light  of  these  cases,  the  true  meaning 
to  be  attached  to  the  words  "  at  anchor,"  is  the  meaning 
which  they  would  appear  naturally  to  bear,  and  that  a 
vessel  "  at  anchor  "  is  a  vessel  which  is  in  fact  being  held  to 
an  anchor  (g),  such  anchor  bping  effectively  employed  for  its 
normal  purpose,  that  is,  of  keeping  the  ship  in  a  fixed 
relation  to  the  ground  (r),  or  else  fast  to  moorings  which 
are  themselves  attached  to  the  ground  by  an  anchor  or  the 
equivalent  of  an  anchor  (s) . 

A  riding  light  should  not  be  placed  where  it  is  obscured  in  E-iding  lig-ht 
any 'direction  by  masts,  spars,  sails,  or  rigging.  The  forestay  obscured, 
is  a  usual,  and  probably  the  best,  place  for  a  riding  light  in 
an  open  roadstead  or  river.  The  foreshrouds  is  not  so  good 
a  place  (it).  Care  must  be  taken  that  sails  and  other  gear 
likely  to  obscure  the  light  are  stowed  (m),  and  a  schooner  has 
been  held  in  fault  because  her  mainsail  was  scandalised, 
instead  of  being  stowed,  and  would  obscure  her  riding  light 
to  a  vessel  astern  (x). 

The  words  of  the  second  paragraph,  "in  the  forward  part 
of  the  vessel,"  were  held  to  be  satisfied  by  a  light  which,  on 
a  ship  of  313  feet  in  length,  was  in  the  foreshrouds,  72  feet 
firom  the  stem  («/);  but  a  light  in  the  main  shrouds,  IQO  or 


(«)  The  Faedrelandet,  (189S)  P.  (§■)  See  The  Msk  and  The  Gitam, 

^05.  L.  E.  2  A.  &  E.  350.     It  seems  a 

(o)    The    Titan,    The    Rambler  vessel  may  be  "  at  anchor "  while 

(1906),  10  Asp.  M.  C.  350.'   This  being  towed  up  to  her  anchor.    See 

decision  is  under  the  Tyne  Rules,  The  Romance,  supra. 
see  p.  528.     In  tliis  case  an  anchor  (r)   See  judgment  of  Sir  F.  H. 

light  was  in  fact  exhibited.     It  is  Jeune,   P.,  in    The    Faedrelandet, 

submitted   that   where   a   vessel   is  (1895)   P.   205,   at    p.   209.      For 

made  fast  in  a  fairway,  although  cases   in  which   vessels   have   been 

she  may  not  be  si' at  anchor  "  within  found    to    be    "under   way,"    see 

the    Kules,   good    seamanship    may  under  Art.  2  at  p.  319. 
demand  the  exhibition  of  an  anchor  (J)  The  Dunelm  (1884),  9  P.  D. 

light.        See      also     The    City    of  164,  171. 
Seattle,  9  Canad.  Exchq.  Eep.  146.  (0    The    Para,    Ad.     Div.     4th 

Qp)   The    Turquoue,    (1908)    P.  March,  1886. 
p.    149.     In  America   it  has  been  («)    See   The   Eirondelle,   Ship, 

held,   that  a  ship   fast  to  another  Gaz.,  Deo.  15th,  1905. 
alongside   a  wharf   should  show  a  (a:)    The  Tolha,   Ad.    Div.  ■  14th 

light  or  make  some  sound  in  fog.  Dec,,  1886. 

See  The  Kennebec,  108  Fed.  E«p.  (y)  The  Philadelphian,  (19O0)  P. 

300.  262. 


<i^^  THE  REGULATIONS. 

Article  ih     120  feet;from  the  stern  of  a  ship.455  feet  long,  was  held  noit 
to  be  "  at  or  near  the  stern ",(2). 

Ridiiisr  light         The  proper  riding  light,  or  lights  should  be  hoisted  into 

promptly.  position  and  the  side  lights  taken  in  with  the  utmost  prompti- 
tude as  soon  as  the  vessel  is  held  by  her  anchor;  a  delay  of  a 
minute  or  two  may  mislead  an  approaching  vessel  (a). 

Sheering  It  is  assumed  that  vessels  at -anchor  are  stationary  (6),  or 

nearly  so;  ships,  therefore,  when  at  anchor,  must  not  be 
allowed  to  sheer  about  unnecessarily. 

American  In- America  it  has. been  held  that  a  ship  moored  to  a  wharf 

out  of  the  track  of  ships  ^),  and  a  man-of-war's  laUnch  in 
New  York  Harbour  fast  to  a  boom  projecting  sixty  feet  from 
the  ship's  side  (d),  are  np.t  required  to  exhibit  a  light.  But  a 
tug  fast  to  a  boom  anchored  in  a  fairway  was  held  in  fault 
for  having  no  light  (e) . 

Special  riding       In  many  rivers  and  harbours  local  rules .  require  special 

'^   ^'  riding  lights;  those  for  the  Thames,  the  Mersey,  the  Clyde, 

and  the  Humber,  will  be  found  in  the  Appendix  below.  .So 
in  foreign  waters,  as  in  the  Suez  Canal,  the  Elbe,  and  many 
of  the  Canadian  rivers  and  harbours,  special  riding  lights  are 
required,  and  in  some  cases  at  specified  heights. 

Art.  7  exempts  steam  vessels  under  forty  tons  or  other 
craft  under  twenty  tons  from  carrying  the  "  aground  in  or 
near  a  fairway '-  lights  prescribed  in  the  last  paragraph  of 
Art.  11. 

"Aground."  A  vessel  dragging  through  mud  is  not  "  aground  "  within 
this  Article  (/) . 

"Fairway."  "Wherever  there  is  an  open  navigable  passage  used  by 
vessels  proceeding  up  and  doWn  a  river  or  channel,  that  may- 
be said  to  be  a  fairway  "  (g).  A  vessel  lying  at  a  wharf  in  a 
part  of  an  artificial  channel,  which  dried  at  low  water,  was 
held  not  to  be  "  aground  in  or  near  a  fairway  "  (h). 

(z)   The    Gannet,    (1900)    App.  ship  projected  beyond  the  end  of 

Cas.  234.  the  wh^rf:    Skield'i  v.   Mayor,   18 

(ffl)  The  Wega,  (1895)  P.  156.  Fed.  Rep.  748. 

(b)  Th'e   Esh    and   The    Gitana,  (e>  The  Willard  Saulsbury,  cited, 

aiipra.  1  Pars,  on  Ship.  ed.  1869,  564. 

(e)  Cutberiaon  v.  Shaw,  18  How.  (/)  The  Selianoch,  (1907)  A.  C. 

584;    The   Granite  State.   3   Wall.  269. 

310;    The  Expreaa,   48,  Fed;  Rep.  {g)  Per  Bruce,  J.,  in  The  Blue 

323;   The  Mischief,  39  Fed.  Rep.  Bell,  (1895)  P.  242,  atp.  246.    Bee 

510;  The  Gipsy,  19  How.  56;  dist.  ^The  Clutha  Boat  147,  (1909)  P.  36. 

The  Aldbama,  26  Fed.   Rep.   866.  (A)   The    Turgiloisg,   (1908)     P. 

(d)   The    JDimitri    Bomshoij   60  148.                            -. 
Fed.   Rep.   Ill;   aliter,  where  the 


RIDING  LIGHT  :    FLARES,  ^45 

The  anchor  lights  to  be  exhibited  by  fishing  vessels  are     Article  11. 
■dealt  with  in  Art.  9.  I'lshing boats. 

Article  12. 

Every  vessel  may,  if  necessary  in  order  to  attract  atten-     Article  12. 
tion,  in  addition  to  the  lights  which  she  is  by  these  rules 
required  to  carry,  show  a  flare-up  light  or  use  any  detonating 
signal  that  cannot  be  mistaken  for  a  distress  signal. 

This  Article  is  identical  with  Art.  12  of  the  Regulations 
■of  1897.  It  first  appeared  in  1897,  but  it  made  no  altera,tion 
in'  the  law  (i),  as  it  was  previously  the  practice  of  seamen 
to  use  the  flare  under  the  circumstances  mentioned.  Its 
insertion  in  the  regulations  was  probably  due  to  a  sugges- 
tion which  was  made  in  the  Courts  that  the  use  of  the  flare 
was  contrary  to  the  express  prohibition  (Art.  1)  of  other 
lights  than  those  mentioned  in  the  earlier  Articles. 

The  "  flare-lip  "  light  intended  by  the  Article,  presumably, 
is  that  in  common  use;  and  care  must  be  taken  that,  if  any 
of  the  modern  pyrotechnic  lights  are  used,  they  are  such  as 
cannot  be  mistaken  for  other  lights  prescribed  by  the  regula- 
tions. The  waving  of  a  ship's  lantern  or  globe  light  to 
attract  attention  might  possibly  be  held  to  be  illegal. 

The  permissive  form  of  the  Article  is  peculiar.  The  flare 
"may,"  the  other  lights  "shall,"  be  used.  Notwithstanding 
the  difference  in  wording,  wilful  omission  to  take  some  means 
to  attract  attention,  if  necessary,  would,  it  is  submitted,  be 
negligence  (k),  though,  probably,  not  an  infringement  of  the" 
regulations. 

In  America,  under  former  regulations,  which  contained  no 
provision  for  the  "  flare,"  it  was  held  that  a  sailing  sliip  was 
in  fault  for  burning  a  flare,  and  leading  the  other  vessel, 
which  was  burning  blue  lights  for  a  pilot,  to  think  that  she 
was  a  pilot  boat  (Z) .  - 

The  authorised  distress  signals  are  given  in  Art.  31. 

(»■)  See  The  Simla  and  The  City  Rep.  240;  The  Columbia,  27  Fed. 

«/  Lucknow,  Ship.  Gaz.  8th  March,  Rep.   238;   The   Howard  B:  Peck, 

1884;     The    Merchant   Prince,  ^0  48  Fed.  Rep.  334;  The  Oregon,  45 

P.    D.    139;     The    John    Femviok  Fed.  Rep.  62;  The  Frank  P.  Lee, 

<1872),  L.  E.  3  A.''&  E.  500,  "502;  34  Fed.  Rep.  480  (under  the  regu- 

The  Lepanto,   50  Fed.   Rep.   234;  lations). 

The  Neumore,  60  Fed.  Rep.  616.  (I)  The  Wisconsin,  23  Fed.  Eepl 

(K)  American  cases  as  to  this  are  831.    Of.  The  Algiers,  38  Fed.  Rep: 

■conflicting:    The  Algiers,   28   Fed.  526. 
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Article  18.  ARTICLE   13. 


Men-of-war's  JSothing  in  these  rules  shall  interfere  with  the  operation: 
of  any  sp'ecial  rules  made  by  the  Government  of  any  nation 
with  respect  to  additional  station  and  signal  lights  for  two- 
or  more  ships  of  war  or  for  vessels  sailing  under  convoy,  or 
with  the  exhibition  of  recognition  signals  adopted  by  ship- 
owners, which  have  been  authorized  by  their  respective 
Governments  and  duly  registered  and  published. 

This  Article  is  identical  with  Att.  13  of  the  Regulations- 
of  1897,  and  corresponds  with  Art.  26  of  1884.  The  pro- 
vision for  recognition  signals  first  appeared  in  1897  (m). 

By  sect.  741  of  the  Merchant  Shipping  Act,  1894,  the 
Act  does  not  apply  to  "ships  belonging  to  His  Majesty." 
These  words  would  seem  to  include  any  vessel  belonging; 
to  the  Crown,  employed  in  the  service  of  any  Government 
department,  as  well  as  ships  of  war  («),  but  not  ships  char- 
tered by  the  Crown.  By  the  Merchant  Shipping  Act,. 
1906  (o),  power  was  given  to  make  regulations  by  Order  in 
Council  for  the  registration  of  Government  ships  as  British, 
ships,  and  applying  the  Merchant  Shipping  Acts  to  suph 
ships  with  exceptions  and  modifications.  Under  this  section 
an  Order  in  Council  of  22nd  March,  1911  (p)  has  been  made- 
as  to  Government  ships  in  the  service  of  the:  Admiralty,  but 
the  application  of  sect.  419  of  the  Merchant  Shipping  Act, 
1894,  enjoining  obedience  to  the  regulations,  is  expressly 
excepted.  An  Order  in  Council  pf  29th  September,  1917,. 
has  also  been  made  as  to  Government  ships  in  the  service  ol 
the  Shipping  Controller.  By  this  Order  such  ships  are  ex- 
cluded from  tlie  Category  of  ships  belonging  to  His  Majesty 
within  the  meaning  of  sections  557  to  564  of  the  Merchant 
Shipping  Act,   1894   (salvage  by  H.M.   ships).     All    the 

(m)'  Ab  to -these /signals,  see  the  723;      The     Cargo     ex     Waoiung' 

'  Merchant     Shipping     Act,     1894,  (1876),  1  P.  D.  260;  The  Dalhomie- 

s.    733,   and     Merchant  ,  Shippiijg  (1S75),    1   P.   D.   271,  note;    such 

(Cqnvention)    Act,    1914    (4    & '  S  ahipa  are  not  liable  to  ^rreat  in  an 

G-eo.  5,  0.   SO),  a.  6  (2).  aotiQ{i    in    rem,    neither    are    ships 

(«)    The   contrary   was   held  in  clArtered   or  requisitioned  by  tne- 

The,   Cybele  (1878),  2  P.   D,   224,  Government,  see  supra,  p.  230  seq. 

but  this  case  must  be  taken  as  over-  (o)  6  Edw.  7,  o.  48. 

ruled    by    Toimg   v.   8.S.   Scotia,  (p)  Statutory  Eules  and  Orders,. 

(1903)   Ap'p.   Oas.  .SOI,   505;     cf.  1911.  p.  238. 
Symom  v.  Baher,  (1905)  2  K.  B. 
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Merchant  Shipping  Acts  apply  to  them,  except  sects.  1  and 
8  to  12  of  the  Act  of  1894,  with  the  proviso ,"  that  no  pro- 
^•ision  of  the  Acts  which,  according  to  a  reasonable  consti-uc- 
tion,  would  not  apply  in  the  case  of  Government  ships  in 
the  service  of  the  Shipping  Controller,  shall  be  deemed  to 
apply  to  such  ships  fey  reason  only  that  its  application  is  not. 
hereby  expressly  excluded."  All  duties,  liabilities,  rights 
and  powers  imposed  or  conferred  by  the  Merchant  Shipping . 
Acts  on  owners  of  ships  are  to  be  carried  outj  borne  or  exercised 
by  the  Shipping  Controller  on  behalf  of  His  Majesty  (pp). 
Identical  regulations  are  issued  by  the  Lords  of  the  Ad- 
miralty, and  the  question  of  negligence  in  case  of  a  collision 
between  two  of  his  Majesty's  ships,  or  between  one  of  them 
and  a  merchant  or  other  ship,  is  substantially  the  same  as 
in  case  of  a  collision  between  merchant  ships  (g).  It 
would  seem  that  the  Admiralty  instructions  apply  to  all 
ships  in  the  service  of  the  Admiralty,  but  they  do  not  apply 
to  ships  in  the  service  of  other  Government  departments. 
Such  ships,  though  under  no  statutory  obligation  to  obey  the 
regulations,  will,  it  is  submitted,  be  held  bound  to  conform 
to  them  as  a  matter  of  seamanship; 

In  the  case  of  a  collision  between  a  foreign  man-of-war  or 
public  vessel  and  a  merchant  vessel,  the  foreign  vessel,  if  she 
submits  to  the  jurisdiction  of  the  Courts  of  this  country,  is 
bound  by  the  regulations  (r). 


Article  13. 


Article  14. 


Article  14. 


A  steam  vessel  'proceeding  urider  sail  only,  but  having  her  SteamRhip 
funnel  up,  shall  carry  in  daytime,  forward,  where  it  can  best 
be  seen,  one  black  ball  or  shape  two  feet  in  diameter. 

This  Article  is  identical  with  Art.  14  of  the  Regulations 
of  1897,  where  it  first  appeared.  It  appears  to  assume  that 
the  steam  vessel  is   under  command  (s).     By  the   PreUmi- 


(pp^  Stat.  E.  &  0.  1917,  No. 
1Q74. 

(?)  S.M.S.  T(ypa&e  (1864),  10 
L.  T.  669;  MM.S.  Supply  (1865), 
12  L.  T.  799.  But  see  E.M.8. 
Sam  Pareil,  (1900)  P.  267,  and 
cases  vmder  Art.  27  at  p.  439. 
And   see    Arts.    1035    seq.    of   the 


King's  Regulations  -and  Admiralty 
Instruotiona,  1906,  as  amended 
1911. 

(r)  See  The  Lord  Byron,  Maude 
&  Pollock  on  Shipping,  4th  ed.  607, 
note  {K);  The  NmvhaUle  (1885), 
10  P.  D.  33. 

(s)  Cf.  Art.  4. 
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Article  14. 


nary  Article  a  steam  vessel  under  sail  and  not  under  steam 
is  to  be  considered  a  sailing  vessel. 


Article  15. 
Fog  signals. 


Sound  Signals  for  Fog,  do. 

Article  15. 

All  signals  prescribed  by  this  Article  for  vessels  under 
way  shall  be  given : 

1.  By  "■steam  vessels"  on  the  whistle  or  siren. 

2.  By  "sailing  vessels  and  vessels  lowed"  on  the  fog- 
horn. 

The  words  " prolonged  blast"  used  in  this  Article,  shall 
mean  a  blast  of  from  four  to  six  seconds'  duration. 

A  steam  vessel  shall  be  provided  with  an  efficient  whistle 
or  siren,  sounded  by  'steam  or  some  substitute  for  steam,  so 
placed  that  the  sound  may  not  be  intercepted  by  any  ob- 
struction, and  with^an  efficient  fog-horn,  to  be  sounded  by 
mechanical  means,  and  also  with  an  efficient  bell.  In  all 
cases  where  the  rules  require^  bell  to  be  used  a  drum  may 
be  substituted  on  board  Turkish  vessels,  or  a  gong  where 
such  articles  are  used  on  board  small  sea-going  vessels.  A 
sailing  vessel  of  twenty  tons  gross  tonnage  or  •upwards  shall 
be  provided  with  a  similar  fog-horn  and  bell. 

In  fog,  mist,  falling  snow,  or  heavy  rain  storms,  whether 
by  day  or  night,  the  signals  described  in  this  Article  shall 
be  used  as  follows,  viz. : 

(a)  A  steam  vessel  having  way  upon  her  shall  sound,  at 
intervals  of  not  more  than  two  minutes,  a  prolonged 
blast. 

(6)  A.  steam  vessel  under  way,  but  stopped  and  having 
no  way  •upon  her,  shall  sound,' at  intervals  of  not 
more  than  two  minutes,  two  prolonged  blasts,  with 
an  interval  of  about  one  second  between  them. 

(c)  A  sailing  vessel  under  way  shall  smnd,  at  intervals  of 

not  more  than  one  minute,  when  on  the  star- 
board tach  one  blast,  when  on  the  port  tack  two 
blasts  in  succession,  and  when  with  the  wind  abaft 
the  beam  three  blasts  in  succession. 

(d)  A  vessel,  when  at  anchor,  shall,  at  intervals  of  not 
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more  than  one  minute,  ring  the  bell  rapidly  for     Article  i5. 
about  five  seconds. 
(e)  A  vessel,  when  towing,  a  vessel  employed  in  laying 
or  in  picking  up  a  telegraph  cable,  and  a  vessel 
under  way,  which  is  unable  to  get  out  of  the  way 
of  an  approaching  vessel  through  being  not  under 
command,  or  unable  to  manceuvre  as  required,  by 
these  rules  shall,  instead  of  the  signals  prescribed 
in  sub-divisions  (a)  and  (c)  of  this  Article,  at  in- 
tervals of  not  more  than  two  minutes,  sound  three 
blasts  in  succession,  viz.,  one  prolonged  blast  fol-  ■ 
lowed  by  two  short  blasts.    A  vessel  towed  may  give 
this  signal  and  she  shall  not  give  any  other. 

Sailing  vessels  and' boats  of  less  than  twenty 
tons  gross  tonnage  shall  not  be  obliged  to  give  the 
above-mentioned  signals,  but  if  they  do  not,  they 
shall  make  some  other  efficient  sound  signal  at  in- 
tervals of  not  more  than  one  minute.* 

*  Dutch  steam  pilot  vessels,  whnn  engaged  on  their  station  onpilgtqge  duty  in 
]  fog,  mist,  falling  snow,  or  heavy  rain  storms,  are  required  to  make  at  intervals 
of  two  minutes  at  most  oni  long  blast  with  the  syren,  followed  after  one  second 
with  a  long  blast  with  the  steam  whistle,  and  again  after  one  second  by  a  long 
blast  on  the  syren.  When  not  engaged  on  their  station  on  pilotage  duty,  tliey 
mnlce  Ihe  same  signals  as  other  steamships. 

This  Article  is  identical  with  Art.  15  of  the  Regulations 
of  1897  and  corresponds  with  Art.  12  of  1884;  it  goes 
more  into  detail  and  is  in  some  respects  different  from 
the  latter.  Besides  verbal  differences,  the  following  points 
were  new  in  1897:  (1)  the  definition  of  a  prolonged 
blast;  (2)  the  use  of  the  fog-horn  by  a  steamship  in 
tow;  (3)  the  exception  of  sailing  vessels  under  twenty 
tons;  (4)  the  addition  of  heavy  rainstorms;  (5)  the  signal 
for  a  steamship  not  moving  through  the  water;  (6)  the  direc- 
tion to  ring  the  bell  rapidly;  (7)  the  signals  in  paragraph  (e) . 
Regulations  for  signals  for  vessels  under  way  in  fog  were 
first  made  in  1858,  and  for  vessels  at  anchor  in  1863;  but 
beating  drums,  ringing  bells,  hammering  on  'the  anchor,  and 
horns  were  in  common  use  amongst  Seamen  long  before  (t) . 
A  direction  to  indicate  a  sailing-ship's  tack  by  sound  signal 

(i)  The  daty  to  use  a  horn  was       1  Sp.  91 ;  and  the  other  signals  are 
insisted  upon  in  The  Carron  (1853),      nientionod  in  a  pleading  of  1669. 
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Article  16.  ^a,  horn  on  the  starhoard  tack  and  a  bell  on  the  port)  was 
also  contained  in  the  Regulations  of  1858,  but  was  omitted 
in  the  Regulations  of  1863. 

With  regard  to  the  wording  of  paragraph  (b),  a  vessel 
"under  way,  but  stopped  and  having  no  way  on  her," 
appears  to  be  in  the  same  condition  as  the  vessel  described  in 
Art.  4  as  "not  making  way  through  the  water"  (m).  The 
vessel  described  in  Art.-  15  (e)  as  "  unable  to  get  put  of  the 
way  of  an  approaching  vessel  through  being  not  under  com- 
mand, or  unable  to  manoeuvre  as  required  by  these  rules," 
is  in  much  the  same  predicament  as  the  vessel  of  Art.  4  which 
"  from  any  accident  is  not  under  command,"  whether  moving 
through  the  water  or  not.  Notwithstanding  the  different 
wording  of  the  two  Articles,  the  intention,  and,  it  is  sub- 
mitted; the  reasonable  construction  of  Art.  15  (e)  is  to 
supplement  the  balls  and  lights  of  Art.  4  with  an  equivalent 
sound  signal  to  be  used  in  thick  weather. 

A  ship  is  under  way  within  the  meaning  of  this  Article 
when  she  is  not  at  anchor,  or  fast  to  the  shore,  or  aground  (x). 
Therefore,  a  ship  stationary  in  the  water,  making  no  way,  in 
a  flat  calm,  must  sound  her  fog-horh  or  steam  whistle,  pro- 
vided her  anchor  is  not  down  and  holding.  There  is  no 
doubt  that  a  ship  hove^tb  in  a  fog  must  sound  her  horn  (?/). 

"The  bell"  which  a  ship  at  anchor  is  required  to  ring 
appears  to  be  the  ship's  bell.  There  is  no  provision  as  to  its 
size  or  sound  capacity. 

A  barque  heaving  up  her  anchor  failed  to  sound  her  fog- 
horn directly  the  anchor  left  the  ground.  She  was  run  into 
by  a  steamship  going  at  an  excessive  speed.  The  steamship 
was  (in  America)  held  to  be  alone  in  fault  (z). 

It  would  seem  that  a  vessel  moored  to  a  wharf  of  pier  is 
not  required  to  sound  her  fog-horn  or  bell,  for  she  is  neither 
under  way  nor  at  anchor  (a) .  But  a  vessel  in  tow,  fast  to 
her  tug,  brought  up  for  fog  or  other  reason,  has,  in  America, 
been  held  in  fault  for  not  sounding   a   fog   signal  (6).     A 

(«)    This    means    stopped   com-  («)   The   Obdam,   60   Fed.   Hep 

pletely:    The  Kaiser    Wilhelm  II.  637. 
<1915),  85  L.  J.  P.  26.  (a)   The  Titan   (1906),   10  Asp. 

(«)  See  swp^-a,  p.  319.  M.  C.  350.     See  swpra,  p.  342. 

(y)  So  held  in  Burrows  v.  Gower,  (6)   the  Raleigh  and.  The  Nia- 

119  Fed.  Eep.  616.  (^ara,  44  Fed.  Rep.  781,     Cf.  The 
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Jerry  boat   manoeuvring   to    enter   her   slip'  in    New   York     Article  15. 
harbour,  within  the  line  of  the  piers,  was  held  not  to  be  in 
fault  for  not  sounding  fog  signals  (c). 

By  local  rules  in  force  in  different  waters  ships  are  required 
to  sound  their  horns  at  various  intervals.  In  America  it 
has  been  held  gross  negligence  in  a  steamship  not  to  be 
fitted  with  a  whistle  (d). 

When  a  tug  is  in  attendance  on  a  vessel,  and  though  fast  Towing 
to  her  is  not  actually  towing,  she  is  not  required  to  give  the 
signals  prescribed  in  paragraph  (e),  and  when  the  vessel  she 
is  attending  is  giving  the  appropriate  signals,  it  is  good 
seamanship  for  the  tug  to  give  no  signals,  until  she  moves 
■off  on  an  independent  course  (e). 

The  two-blast  signal  prescribed  in  paragraph  (b)  must  not  The  two- 
be  given  until  all  way  is  off  the  vessel;  it  is  not  sufiicient 
that    she   has   lost   steerage  way,  she   must    be   completely 
stopped,  and  another  vessel  hearing  the  signal  is  entitled  to 
manoeuvre  on  that  assumption  (/). 

What  amount,  or  density,  of  fog  must  exist  so  as  to  make  What  ia  fog? 
the  use  of  the  fog  signals  necessary,  has  not  been  decided  by 
the  Courts  of  this  country.  A  definition  arrived  at  by  an 
American  Court  is  probably  sufficiently  accurate.  It  was 
there  said  that,  to  give  the  Article  a  reasonable  meaning,  we 
nmst  suppose  that  its  intent  is  to  give  to  approaching  vessels 
a  warning  of  which  the  fog  would  otherwise  deprive  them, 
and  that  it  applies  where  there  is  fog  enough  to  shut  out 
the  view  of  the  sails,  or  hull,  by  day,  or  of  the  lights  by 
night,  until  the  vessels  are  so  close  that  there  would  be  risk 
of  collision  (g). 

Where  a  vessel  is  in  the  neighbourhood  of  a  fog  bank,  or 

has  reason  to  think  that  there  may  be  other  vessels  near  her 

^  enveloped  in  log,  the  fog  signals  should  be  sounded,  though 

she  herself  is  not  in  a  fog  (h) .     This  is  a  reasonable  pre- 

City  of  Alexandria,  31  Fed.  Rep.  (1915),  85  L.  J.  P.  26. 

427;   Ludwig  v.  ' Holberg,  36  Fed.  {g)  The  Monticello,  Dist.  C5t.  of 

Bep.  914.  Mass.  U.  S.;  1  Parsons  on  Shipp. 

(c)  The  Princeton,  61  Fed.  Eep.  566   (ed.  1869). 

116.  (A)  The  Milanese  (1881),  4  Asp. 

(d)  The  Mectra,  1  Bened.  282.  M.  C.  318.  Of.  The  Bernard  Rail 
(«)  The  Sargasso,  (1912)  P.  192.  (1902),  71  L.  J.  Ad.  72;  The 
(f)  The  Matiana  (1908),  25  T.  L.  Perhiommy  27  Fed.  Eep:  573. 

R.    51;     The  Kaiser   WUhelm  II. 
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Article  16.  caution,  but  it  does  not  appear  to  be  expressly  directed  by  the 
regulations,  and  the  omission  to  do  so  would  probably  not  be 
held  to  be  an  infringement  of  the  regulations  (i) . 
Use  of  mouth-  A  vessel  using  a  mouth -horn,  and  not  provided  with  a 
of  fog-horn,  mechanical  fog-horn,  was  held  in  fault  for  not  complying 
with  the  regulations  (k) .  Where,  however,  an  efficient 
mechanical  fog-horn  is  provided,  but  fails  to  work  from 
reasons  other  than  the  negligence  of  the  owners  or  their 
servants,  the  use  of  a  mouth-horn  will  be  held  to  be  a. 
"  necessary  departure  "  from  the  regulation  within  s.  419  (4) 
of  the  Merchant  Shipping  Act,  1894  (l). 

Art.  15  does  not  in  terms  require  the  fog-horn  to  be 
sounded  by  mechanical  means.  Some  mechanical  horns  are 
capable  of  being  sounded  by  mouth,  and  there  is  reason  to 
think  that  they  are  sometimes  so  used.  If  it  were  proved 
that  the  horn  had  been  blown  by  mouth,  and  not  by  the 
bellows  or  piston,  when  the  ships  were  at  such  a  distance 
apart  that  the  horn  might  have  been  heard  earlier  if  it  had 
been  sounded  by  the  mechanism,  the  ship  on  board  of  which 
it  was  blown  by  mouth  would  probably  be  held  in  fault  for 
the  collision. 

It  appears  to  be  the  custom  of  Nova  Scotia  fishermen  to 

sound  a  fog-horn  when  at  anchor.    Such  a  practice  is  illegal^ 

and  may  mislead  other  ships  and  cause  them  to  get  ashore  (m) . 

Ufeof  -whistle       rpj^g  question  has  been  raised  whether  a  steamship  at  anchor 

when  at  .      .        .  -^        .  .  .  .     ^ 

anchor.  is  justified  in  sounding  her  whistle  under  any  circumstances. 

In  certain  states  of  the  atmosphere  an  approaching  vessel  may 

be  unable  to  see  another  at  anchor,  though  visible  lierself 

from  the  latter's  deck;  and   a  violent   blast   of   the   steam 

whistle  or  siren  might 'attract  attention,  when  the  ship's  bell 

had  not  been  heard.    Under. such  exceptional  circumstances, 

a  blast  of  the  whistle  would  probably  be  held  to  be  justified 

by  Art.  27. 

Several  orafs         Whether  all  or  only  the  last  of  several  craft  in  tow  should 
in  tow. 

(iy   The   N.    Strong,    (1892)   P.  Fed.   Hep.   169;    The  Niagara,  84 

105;    affirmed   in   regard   to   snow  Fed.  Eep.   902. 

squalls,  The  St.  Paul,  (1909)  P.  43.  '(0  The  Chilian  (1881),  4    Asp. 

(K)    The    Love    Bird    (1881),    6  M.  C.  473;  The  Coogee,  Victorian 

P.    D.-   80.     Of.    Tfye   Energy,   42  L.  R.  xxix.  874. 

Fed.  Eep.  301;  The  Catalotiia,  43,  (m).    See     The     Barcelona,.    10 

Fed.    Eep.    396;    The   Bolivia,   49  Qvtehecli.R.  30S„and  The  Battler^ 

62  Fed.  Eep.  612. 
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sound  the  fog  signal  allowed  Idj  Art.  15    has   heen   much     Article  15. 
discussed  in  America  (w).     The  point  has  not  arisen  in  this 
country. 

It  is  the  duty  of  a  sailing  ship  when  going  about  in  a  fog  Siiling  ships, 
to  make  the  signals  for  the  tack  she  is  on  when  she  begins  to 
go  about,  and  not  to  change  the  signal  until  she  gets  the 
wind  on  the  other  side  (o).  ' 

Proof  that  a'  fog-horn  was  blown  at  proper  intervals  on  Signals  not 
board  ship  A.  will  not  always  raise  a  presumption  of  negli-  ^®*'^^' 
gence  on  the  part  of  those  on  board  ship  B.,  who  swear  that 
they  were  listening  and  heard  no  fog-horn.     Nor  will  such 

■  evidence  on  the  part  of  B .  necessarily,  prove  that  no  horn  was 
blown  by  A.  (p). 

The  fog  signals  required  to  be  inade  by  fishing  vessels  are 

•prescribed  in  Art.  9  (i). 

Speed  of  Ships  to  be  moderate  in  Fog,  dc. 

Article  16. 

Every  vessel  shall,  in  a  fog,  mist,  falling  snow,  or  heavy     Article  16. 
rain-storms,  go  at  a  moderate  speed,  ha/cing  carefid  regard  to  Speed  in  fog. 
the  existing  circumstances  and.  conditions. 

A  steam  vessel  hearing,  apparently  forward  of  her  beam, 

the  fog  signal  of  a  vessel  the  position  of  which  is  not  ascer- 

.  tained,  shall,  so  far  as  the  circumstances  of  the  case  admit, 

stop  her  engines,  and  then  navigate  with  caution  until  danger 

.  of  collision  is  over  {q) . 

This  Article  is  identical  with  Art.,  16  of  the  Regulations 
of  1897,  and  corresponds  with  Art.  13  of  1884.  The  words 
"heavy  rain-storms,"  and  the  qualification  'having  careful 
regard  to  the  existing  circumstances  and  conditions,"  and 
the  whole  of  the  paragraph  as  to  the'  conduct  of  a  steam 

.      (»j)   The  Harold,  84  Fed.   Kep.  The  Merthyr  (1898),  8  Asp. 'M.  C. 

698;»TAe  Raleigh,   44   Fed.   KeJ).  il 5;  The  Campania,  (^1901)  F.  28^; 

781;   The  Whitney,  77  Fed.  Eep.  The  Ohing  Kiang,  (1908)  App.  Cais. 

1001.  251,   259;    The   Nador,    (1909)   P. 

{o')The:ConHan(sia,^  ks^.Ui.G.  300;   The  Gurran,   (1910)   P.   184. 

.  478.                '            •     .    ■  (y)  A.S  to  the  application  of  Vah 

Op)  See  supra,  p.  4'8 ;  and  see  The  to  a  tug  with  a  ship  in  tow,  see 

ZadJok;  (1883),  9  P.  D.   114;   The  The  Lord  Bangor;  (1896)  P.,  28. 


Rosetta  (1888),  6  Asp.  M.  C.  310; 
?,I 
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Article  16. 


Excessive 
speed  is 
negligence. 


vessel  "  hearing "  a  fog  siglial  of  a  vessel  forward  of  iier 
beam,  were  inserted  in  1897.  The  first  regula,tioa  enjoining 
moderate  speed  in  fog  was  made  in  1863,  and  limited  to 
steamships;  the  obligation  was  extended  to  sailing  vessels  in 
1880. 

Art.  16  is  to  be  construed  in  conjunction  with  Art.  23, 
and  where  the  latter  Article  requires  the  engines  to  be  stopped 
and  reversed.  Art,  16  does  not  justify  a  breach  of  Art.  23  (s). 
It  is  submitted,  however,  that  where  vessels  are  not  in  sight 
of  one  another  by  reason  of  fog,  a  vessel  will  only  be  held  at 
fault  under  Art.  23  and  other  steering  and  sailing  rules  in 
cases  where  she  has  clear  indications  of  the  other  vessel's 
•position  and  probable  course  (^). 

It  would  seem  that  Art.  16  does  not  apply  to  a  steamship 
lying  dead  in  the  water,  with  her  engines  stopped.  It  neither 
requires  nor  forbids  her  to  move  her  engines  ahead  or 
astern  (u).  Whether  a  heavy  steamship  in  'the  track  of 
vessels  is  justified  in  placing  herself  in  so  helpless  a  condition 
without  reasonable  cause  is  doubtful.  Art.  15  (b)  (x)  requires 
her  to  sound  a  special  signal  under  such  circumstances.  It  is 
submitted  that  a  saiHng  ship  is  justified  in  heaving-tb  for 
safety  in  a  fog  («/);  but  she  must  be  in  readiness  to  do  what 
she  can  to  clear  another  vessel  suddenly  coming  into  sight.  ' 

Apart  from  the  regulations,  the  law  requires  a  ship  to.  be 
navigated  in  or  near  a  fog  at  a  moderate  speed  (2);  the 
regulations  make  no  alteration  in  the  law  in  this  respect.  But 
the  effect  of  an  infringement  of  them  must  not  be  over- 
looked. A  ship  navigating  at  an  improper  rate  of  speed  in 
thick  weather  would  almost  inevitably  be  held  guilty  of 
negligence  contributing  to  the  collision  (a) . 

Vessels  approaching  a  bank  of  fog  (6)  or  snow  (c),  which 


(i)  The  Merthyr  (1898),  8  Asp. 
M.  0.  475. 

{i)  See  Crmvford  and  Another 
V.  Granite  City  8.S.  Co^  (190ift), 
So.  L.  Eep.  xliii.  732;  see  also 
infra,  p.  3M. 

(«)■  The  Earl  of  Dumfries,  and 
The  Boskenna  Bay  (1886),  5  Asp. 
M.  C.  329,  a. 

(x)  Si/eprsi,  pi.  348. 

(y)  See  The  Attila,  5  Qviebeo 
L.  a.  340. 


(a)  See  The  Juliet  Urskine 
(1848),  6  Not.  of  Cas.  633;  The 
Lord  Samnarez  (1848),  ibid.  6fl0; 
The  Milanese  (1881),  4  Asp.  M.  C. 
438;  TheN.  Strong,  (1892)  P.  105. 

(0)  As.  to'  the'  eff&et  of  inipirO'peiL_- 
sp«ed  under  the  old  law,  see  The 
.  Lo0d  Saamaree,  6.  Not.  of  Oas.  600. 

(6)  The  N.  Strong,  (1892)  P. 
IffS;. 

(c>  The  St.  Pmil,  (1909)  P.  43. 
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tlioy  are  about  to  enter,  should,  as  a  matter  of  seamauship,  Artiolo  16. 
■go  at  a  moderate  speed.  Failure  to  comply  with  this  duty 
does  not,  however,  amount  to  a  breach  of  Art.  16  (d).  The 
fact  there  is  a  fog  bank  bearing  upon  her  bow,  which  she  is 
not  about  to  enter,  does  not  impose  upon  a  steamship  a  duty 
to  go  at  a  moderate  speed  (e). 

It  was  said  of  Art.  13  of  the  Eegulations  of  1884,  which 
dealt  with  the  speed  of  ships  in  fog,  that  it  was  impossible  to 
break  that  Article  without  also  breaking  Art.  18  of  those 
regulations,  which  imposed  upon  both  ships,  when  approach- 
ing with  risk  of  collision,  a  duty  to  stop  and  reverse  if  neces- 
sary (/) .  It  is  submitted  that  this  will  not  hold  good  as  to 
the  present  Arts.  16  and  23,  which  correspond  with  the  old 
Articles. 

"Moderate"  speed  is  a  relative  term.  It  cannot  be  defined  Whatis 
so  as  to  apply  to  all  oases;  what  it  should  be  in  each  case  sp™d.^™  ^ 
depends  on  the  circumstances  of  the  particular  case;  and  the 
terms  of  Art.  16  x'ecognize  this  fact.  It  may  be  stated  as  a 
general  rule  that  speed  such  that  another  vessel  cannot  be 
seen  in  time  to  avoid  her  is  unlawful.  "  I  think  the  rule  of 
law  with  regard  to  travelling  at  sea  is  identical  with  the  law 
of  travelling  on  the  high  road.  No  one  on  a  dark  night  has 
a  right  to  go  af  such  a  rate  of  speed  as  not  to  be  able  to 
escape  an  accident,  if  he  happens  to  follow  immediately  in 
the  wake  of  another,  whether  it  be  by  sea  or  land"(5f). 
Speed  which  is  justifiable  in  an  unfrequented  part  of  the 
ocean  is  unlawful,  and  even  criminal,  in  a  crowded  roadstead 
or  fairway  (h) ;  and  speed  that  would  be  moderate  for  a 
handy  paddle-wheel  tug  may  be  highly  improper  for  a  low- 
powered,  heavy,  screw  steamship  (i).  A  vessel's  power  of 
stopping  is  also  relevant  in  considering  her  speed  in  fog  (k) . 

In  the  case  of  The  Europa,  it  was  said   by  the  Privy 

(d)  The  N.  Strong,  supra;  see  114;  The  Attila,  5  Quebec  L.  E. 
also  The  Oravia  (1905),  10  Asp.  340;  The  Oregon,  27  Fed.  Sep. 
M.  C.  436.  751. 

(e)  The  Bernard  Hall  (1902),  9  (A)  The  Europa  (1850),  14  Jur. 
Asp.  M.  C.  300.                                        627;     Th^    Dordogne     (1885),    10 

if)    Per    Lord    Esher,    M.    E.  P.  D.  6. 
(1886),  11  P.  D.  25.  («)    See    The  Elysia    (1881),    4 

(y)   Per  Lush,   J.,  The   City  of  Asp.  M.  C.  340. 
Brooklyn  (1876),  1  P.  D.  276;  The  (k)  The  Oceanic  (1903),  9  Asp. 

Smyrna  (1864),,  2  Mob.  P.  C.  N.  S.  M..  C.  378,    Tlie  Campania,  (1901) 

435;   The  Zadoh  (1884),  9  P.  D.  P.  289. 
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ArfteU  16.  Council:  "  This  may  be  safely  laid  down  as  a  rule  on  all 
occasions,  fog  or  clear,  Ught  or  dark,  that  no  steamer  has  a 
right  to  navigate  at  such  a  rate  that  it  is  impossible  for  her 
to  prevent  damage,  taking  all  precaution  at  the  moment  she 
sees  danger  to  be  possible;  and  if  she  cannot  do  that  without 
going  less  than  five  knots  an  hour,  then  she  is  bound  to  go  at 
less  than  five  knots  an  hour"  (?). 

The  Campania,  a  twin^crew  ocean  liner  of  12,950  tons, 
with  a  full  speed  of  twenty-one  knots,  was  going  in  the  day- 
time, in  a  dense  fog,  twenty-six  iniles  N.E.  of  the  Tuskar, 
between  nine  and  ten  knots.  The  fog  was  so  dense  that 
another  ship  could  not  be  seen  more  than  600  feet  off.  AH 
the  authorities  were  reviewed  by  Grorell  Barnes,  J.,  and  he 
held  that  The  Campania  was  not  going  at  a  moderate  speed, 
and  had  infringed  Art.  16.  His  decision  was  affirmed  by  the 
Court  of  Appeal  (to). 

A  rate  of  speed  which  is  "moderate"  for  vessels  in  the 
open  sea,  and  out  of  anchorage  ground,  would  not  necessarily 
be  "  mod,erate  "  for  a  vessel  navigating  with  a  fair  tide  in  a 
river  or  roadstead,  where  vessels  are  likely  to  be  brought  up. 
As  regards  danger  to  vessels  at  anchor,  the  speed  of  the  other 
ship  over  the  ground,  and  not  through  the  water,  is  that 
which  must  be  considered;  and  in  such  cases  the  strength  and 
direction  of  the  tide  must  be  taken  into  account.  As  regards 
danger  to  vessels  under  way  the  tide  is  immaterial. 

The  object  of  Art.  16  is,  not  merely  that  vessels  should  go 
at  a  spegd  which  will  lessen  the  violence  of  a  collision,  but 
also  that  they  should  go  at  a  speed  which  will  give  as  much 
time  as  possible  for  avoiding  a  collision  when  another  ship 
suddenly  comes  into  view  at  a  short  distance  (w) . 

Although  it  is  not  possible  to  state  definitely,  in  knots, 
what  is  "moderate"  speed  for  a  steamship  or  for  a  sailing 
ship,  a  long  series  of  decisions  has  reduced  the  question  within 
narrow  limits.  In  either  case  it  must  depend  upon  circum- 
stances, which  vary  with  every  case.    With  regard  to  steam- 

(l)  The  passage  in  the  text ,  is  but  the  decision  of  the  Privy  Coun- 
cited  from.  The  Pennsylvania  cE  does  not  appear  to  be  reported 
(187S),  31  I/.  T.  103;  19  WaU.  in  the  books.  See  also  Tie  Sar- 
ins,   134.      In    the    Court    below      yaiso,   (1912)-  P.   192;   The  Ootm- 

the  case  is  reported  14  Jur.  627;  "sellor-,  (1913)  P.  "fO.. 
and  in  Pritoh.  Ad.  Dig.  ijle  date  (»»)  (1901)  P.  .289. 

of   the   hearing   before   the   Priyy  ,     (H)  SoA  p«r  Sii!  J:  'H.iimenI  The 

Council  is  giren  as  6th  Deo.  1841.;  .  Zado/c  (1884),  9  P.  D.  114,  115. 
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ships,  the  conditions  of  the  atmosphere,  wind,  and  weather,  Artlel*  18. 
the  size,  weight  and  handiness  of  the  vessel,,  her  available 
steam  and  engine  power,  her  equipment  of  single  or  double 
propellers  or  paddle  wheels  (o),  "her  steerage  power,  whether 
by  hand  or  steam,  and  lastly,  the  locality  and  the  probability 
of  falling  in  with  other  ships,  are  amongst  the  most  important 
matters  to  be  considered.  The  following  cases  indicate  the 
tendency  of  modern  decisions;  but  each  case  has  to  be  con- 
sidered with  reference  to  its  own  circumstances,  and  no  one 
case  can  be  relied  upon  as  bindiiig  in  any  other.  Seven  knots 
an  hour  was  held  by  the  Privy  Council  to  be  too  high  a  rate 
of  speed  for  an  ocean  steamship  in  a  fog  in  the  track  of  ships 
200  miles  to  the  eastward  of  Sandy  Hook  (f>) ;  and  even  four 
knots  has  been  held  too  fast  for  a  steaiiiship  in  the  sea  in  a 
fog  so  dense  that  another  ship  could  not  be  seen  seventy  yards 
oS(q).  In  the.  Clyde  six  or  seven  knots  over  the  ground 
was  held  too  much  for  a  steamer  in. a  thick  fog(r).  Off 
Cromer,  with  a  whistle  sounding  ahead,  three-and-a-half 
knots  (s),  in  the  sea  ten  miles  off  Ushant  four  knots  (t),  in 
the  Horse  Channel,  at  the  entrance  to  the  Mersey,  on  a  dark 
'  night  ten  knots  (m),  for  a  liner  off  the  Tuskar  six-and-a- third 
knots  (x),  in  Gibraltar  Straits  on  a  course  crossing  the  traffic 
five  knots  (y),  four-and-a-half  knots  in  the  Bay  of  Biscay  (z), 
and  three  knots  near  the  entrance  to  the  Tyne  (a),  have 'been 
held  too  fast.  In  America  four  knots  in  a  frequented  part 
of  the  Atlantic,  off  the  American  coast,  with  a  bad  look-out, 
was  held  too  much  (&);  but  for  a  small  steamship  and  for 
a  schooner  off  Cape  Cod,  four  or  five  was  held  to  be 
moderate  (c).     The  wholly  unjustifiable  rate  of  fifteen  knots 


(o)  The  importance  of  the  power 
to  stop  the  ship's  way  was  insisted 


(t)    The    Dordogne    (1885),    10 

on   in  The   State   of  Alabama,   17  («)  The  Beepatch  (1857),  bwab. 

Fed.  Kep.  847;   Th-e  Michigan,  63  138. 

Fed.   Rep.   280.  ('!')  The  Oceanic  (1905),  9  Asp. 

(p)  The  Pennsylvania  (1871),  23  378. 

L.    T.    55.      See   also   The   Ohing  (y)    Ths    Sesolution    (1900),    6 

Eiang,  (1908)  A.  O.  251,  and  T/i^  Asp.  M.  C.  363. 

Citv  of  Broo/clm  (1876),  1  P.  D.  (a)  The  Counsellor,  (1913)  P.  70. 

276;                     »      ^         /  ^^y  y^^  Bromsgrove,   (1912)  P. 

(ff)   The  Magna   Charta   (1872),  182. 

1  Asp.  M.  C.  153.  (J>)  The  Pottsville,  12  Fed.  Rep. 

(c)  Zittle  V.  Burns,  The  Owl  and  631. 

The  Ariadne  (1881),  9  Ot.  of  Sess.  (o)    The  Lorenzo   1).   Baker,  24 

Gas.  4th  ser.  118.  Fed.  Rep.  814;  The  Mount  Hope, 

(s)  The  Ebor  (1886),  11  P.  D.  84  Fed.  Rep.   910. 
25. 
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Artieie  16.  has  been  repeatedly  condemned  {d);  six  (e),  seven  (/), 
eight  {g),  nine  (A),  ten  («"),  and  twelve  (A;)  have  been  held  to 
be  too  fast.  On  the  other  hand,  where  the  steam  power  was 
such  that  the  ship  could  be- brought  to  a  standstill  in  two 
of  her  own  lengths,  five  or  six  knots  {l),  and  in  Gibraltar 
Straits  two-and-a-half  knots  (m),  was  held  to  be  moderate; 
and  where  the  ships  were  visible  to  each  other  from  a  half 
to  a  third  of  a  mile  apart,  seven  knots  (in  a  snowstorm)  was 
held  not  to  be  too  fast  (»^).  In  another  American  case  of 
two  loaded  steamships  of  about  2,000  tons  burden,  seven-and- 
a-half  knots  was  held  too  fast  for  the  one,  and  four-and-a- 
half  not  too  much  for  the  other  (o),  and  in  a  river  four-and- 
three-quarters  with  the  tide  was  held  to  be  moderate,  whilst 
five-and-a-third  against  the  tide  was  excessive  {p) .  The 
stringency  of  the  law  as  to  speed  is  iUuetrated  by  a  case  where 
a  steamship,  hearing,  as  she  thought,  cries  of  distress  from  a 
ship  astern,  turned  round  and  made  for  the  cries  at  a  speed 
of  seven  knots.  Notwithstanding  tlie  praiseworthiness  of  her 
motive  in  hurrying  to  assist  the  other  vessel,  she  was  held  in 
fault  for  a  collision  with  her  that  followed  {q) . 

It  has  been  held  in  America  that  it  is  not  enough  to 
slacken  until  the  speed  is  such  as  would  enable  the  steamship 
to  avoid  another  vessel  which  is  sounding  her  fog-horn  {r) . 
And  from  the  English  decisions  it  appears  that  the  rate  must 
be  regulated  by  the  thickness  of  the  fog,  and  the  probability 
of  falling  in  with  other  ships,  rather  than  by  the  supposed 
distance  at  which  a  horn  or  bell  would  be  audible. 

,    (d)  The  Britannic,  39  Fed.  Rep.  Fed.  Rep.  604;  The  Catalonia,  43 

395;  TAe  Trave,  68  Fed.  Rep.  390;  Fed.   Rep.  896;    The    Bourgogne, 

The  Saale,  63  Fed.  Rep.  478;  The  139  Fed.  434. 

Rhode  Island,  1?  Fed.  Rep.  564;  (k)  The  Pennland,  23  Fed.  Rep. 

The  Umbria,  166  U.  S.  Rep.  404.  551. 

(e)  5'or  a  schooner.  The  Harold,  (T)  The  Michigan,  63  Fed.  Rep. 

84  Fed.  Rep.  698;  a  tug  and  tow  280. 

in  strong  tide,  The  H.  P.  Dvmoek,  (m)    The    Resolution   (1889),  6 

77   Fed.   Rep.    226;    In   re   Clyde  Asp.  M.  C.  363. 

S.8.  Co.,  134  Fed.  95.  («)  The  AlUanca,  39  Fed.  Rep. 

(/)  The  WinoosM,  162  Fed.  64.  476. 

(S)  The  Charlotte  Webb,  43  Fed.  (o)  The  Lepanto,  21  Fed.  Rep. 

Rep.  151;  The  Vesper,  9  Fed.  Rep.  651. 

569;     The    Patria,   92   Fed.   Rep.  (j?)   The  Lwray,   24   Fed.   Rep. 

411;  The  Chermkia,  92  Fed.  Rep.  751. 

683.  (?)  The  Nacoochee,  28  Fed.  Rep. 

(A)'  The  Alberta,  23  Fed.  Rep.  462. 

807.  (r)   The  Hansa,  5  Bened.   501; 

(i)  The  Feshtigo,  25  Fed.  Rep.  but    see    The   Michigan,   63   Fed. 

488;    The  City  of  New  York,  35  Rep.  280,  478. 
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It  is  no  excuse  for  excessive  speed  tliat  the  ship  is  carrying     Article  16. 
mails,  and  under  contract  to  deliver  them  by  a  certain  date  (s) ;  Excuses  for 
or  that  it  was  desirable  in  order  to  get  out  of  the  fog  (i).    A  gpe^^^"'* 
steamship  entering  a  fog  bank  at  a  epeed  of  eight  knots  was 
held  in  fault  (m)  . 

It  is  a  common  excuse  that  the  ship  was  going  as  slowly  as 
she  could;  that  she  would  not  steer,  or  that  her  engines  would 
not  turn  over,  if  she  had  tried  to  go  slower.  The  answer  to 
this  was  given  by  Sir  James  Hannen:  he  said  that  if  a 
steamship  is  so  constructed  that  she  cannot  go  at  a  moderate 
speed,  she  navigates  at  her  own  risk  (cc).  And  Butt,  J.,  said, 
in  another  case  {y),  that  it  was  the  duty  of  a  steamer  in  such 
circumstances  to  occasionally  stop  her  engines.  Inability  to 
steer  under  moderate  speed  is  not  a  special  circumstance 
within  the  meaning  of  Art.  27  which  will  justify  a  departure 
from  Art.  \Q{z).' 

The  duty  of  a  steamship  in  a  fog  in  relation  to  another  Duty  of 
ship,  whose  whistle  she  hears,  formerly  governed  by  Art.  18  i„^f^^  '^ 
of  the  Regulations  of  1884,  has  now  to  be  considered  under 
Art.  16.  The  duty  of  a  steamship  to  "stop  her  "engines" 
under  the  Article  has  frequently  been  insisted  upon.  One 
of  the  reasons  given  for  a  firm  insistence  on  this  obliga- 
tion is  that  the  stopping  of  the  engines  gives  a  better  oppor- 
tunity of  hearing  the  other  vessel's  fog-horn  or  whistle  (a), 
and  so  of  ascertaining  her  whereabouts,  always  a  matter  of 
extreme  difficulty  by  reason  of  the  capricious  way  in  which 
sound  is  conveyed  in  fog  (h) .  Most  of  the  cases,  which 
have  dealt  with  this  duty,  have  turned  on  the  point,  whether 


(s)  The  Vwid  (1856),  Swab.  88;  manic.  Ad.  Ot.  Fob.  1896. 

10  Moo.  P.  C.  472;  The  Northern  (s)  The  H.  F.  Dimock,  77  Fed. 

Indiana,  3  Blatohf.  92.  Eep.  226.     Cf.  The  Cincinnati,  95 

(i)    The   Hansa,   5   Bened.   501,  Fed.  Eep.  302. 

521;  The  Chancellor,  4  Bened.  153,  (.a)  The  Rondane  (1900),  9  Asp. 

164.  M.  C.  106;  The  Koning  WUlem  I., 

(u)  The  Ilarton  (1884),  9  P.  D.  (1903)  P.  114.    Whether  this  is  so 

44.  in  view  of  the  noise  made  by  blow- 

(x)    The    Irrawaddy,    Ad.   Div.  ing  off  steam  may  be  questioned. 

15th  June,  1887;   followed  in  The  -(6)  See  The  Ching  Kiang,  (1908) 

Campania,  (1901)  P.  289.  A.     C.    251,  at  p.  259,   and  The 

(y)    The    Resolution    (1889),    6  Koning  WUlem  I.,  supra.    See  also 

Asp.    M.    C.    363;    see    also    per  The  Rosetta  (1890),  6  Asp.,  M.  O. 

Hannen,  P.,  in  The  Rosetta,  ibid.  310. 
310;   Gorell  Barnes,  J.,  The  Ger- 
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Article  16.  j-j^g  vessel,  which  has  omitted  .,to  stop,  can  jestablish  either 
.  that  the  position  of  the.  other  vessel  was  ascertained,  or  that 
the  circumstances  did  not  admit  of  stopping.  Such  conten-. 
tions  have  usually  failed  (c) .  Thus  a  steamship  will  not  be 
held  justified  in  not  stopping  for  a  fog  signal  forward  of  her 
beam  because  another  vessel  is  sounding  a>fog  signal  some 
distance  away  four  points  on  her  port  quarter  (d),  nor  because 
she  has  a  cargo  of  dynamite  stowed  aft  which  might  render 
her  stopping  dangerous  to  other  vessels  (e).  Nor  will  the 
fact  that  a  tug  has  a  vessel  in  tow  of  itself  excuse  non-com- 
pliance with  a  duty  to  stop  (/). 

The  position  of  a  vessel  will  not  be  regarded  as  ascertained 
by  a  steamship  under  a  duty  to  stop  and  navigate  with 
caution,  apart  from  such  ascertainment,  merely  because,  the 
vessel  seems  to  be  far  away.  "  If  this  Court  were  to  hold 
that  upon  hearing  a  whistle  which  sounded  to  be  distant  a 
■  vessel  was  justified  in  not  stopping,  although  its  position  was 
not  ascertained,  except  that  it  sounded  a  long  way  off,  every 
case  in  this  Court  would  be  that  the  whistle  sounded  such  a 
long  way  off  that  the  ship  was  justified  in  not  stopping  "  (g). 
The  position  of  a  vessel  will  only  be  regarded  as  ascertained 
when  the  fog  signals  place  the  matter  beyond  reasonable 
doubt.  A  question  put  to  the  Elder  Brethren  in  the  case  of 
The  Aras  (h)  illustrates  what  amounts  to  ascertainment. 
"  Were  the  indications  such  as  to  show  her  master,  distinctly 
and  unequivocally,  that  if  both  vessels  continued  to  do  what 
they  appeared  to  be  doing  they  would  pass  clear  without  risk 
of  collision  ?  "  (i),  A  steamship  has  been  held  liable  for  not 
stopping  when  she  heard  a  fog  signal  proceeding  from  a  fog 
bank  on  her  port  bow,. which  she  herself,  was  Hot  about  to 
enter  (k).     A  steamship  is  not  justified  in  maintaining  her 

(c)  For  duty  to  stop  on  hearing  Ship.  Gaz.  Nov.  7th,  1899. 
■whistle  or  hailing  apart  from  the  (/)  The  Challenge  and  The  Duo 
present   Art.,'  see   The   FranJcland  d'Aumale,  ^(190$)  V.  198;  The  Lord 
tind  The  Kestrel.  (1872),  Ij.  B..  4  Bangor,     (1896)     P.     28,     distin- 
P.  C.  529;  The  Kirby  Hall  (1883),  guished. 

8  P.  D.  71;  The  Dordogne  (1885),  (.9)  The  Britannia,  (1905)  P.  98, 

10  P.  D.  6;  and  see  The  Teutonia,  at  p.  104,  per  Gorell  Barnes,  J.    ■ 
23    Wall.    77,    and    tjie    Admiral  (A)  The  Aras,  (1907)  P.  28.' 

Schley,  142  Fed.  64.  (i)  Ibid,   at  p.   34. 

(d)  The  Britannia,  (1905)  P.  98.  (A)  The  Bernard  Hall  (.1902),  9 

(e)  The  Star  of  NeiD  Zealand,  Asp.  M.  C.  300. 
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speed  in  order  the  better  to  ascertain  the  position  of  a  vessel     Article  16. 
whose  fog  signal  has  been  heard  once  apparently  far  oS  (l). 

On  the  other  hand  a  vessel  proceeding  down  the  Man- 
chester Ship  Canal  was  held  excused  for  not  stopping  on 
hearing  a,  fog  signal  forward  of  her  beam,  on  the  ground  that 
the  position  of  vessels  ahead  of  her  in  the  canal,  which  were 
presumably  on  their  proper  side  of  the  canal,  was  ascertained. 
It  was  also  apparently  considered  in  this  case  that  the  "  cir- 
cumstances of  the  case"  did  not  reasonably  "adniit"  of  her 
stopping  (m) . 

The  case  of  The  Orama  (n)  may  be  regarded  as  throwing 
some  light  on  the  stesamship's  duty  to  "stop."  Here  The 
Nereus  saw  The  Oravia  at  a  distance  of  about  three  miles 
in  a  position  to  pass  her  all  clear  port  side  to  port  side.  As 
the  vessels  proceeded  a  fog  bank  intervened.  On  entering 
the  bank  The  Nereus,  which  had  been  making  about  eight 
knots,  put  her  engines  to  slow.  On  hearing  a  port  helm 
signal  from  The  Oravia  she  ported  without  stopping.  She 
was  held  justified  in  her  manoeuvre,  as  |;he  position  of  The 
Orama  was  known  to  her.  It  is  submitted  that  had  The 
Nereus,  in  the  circumstances,  heard  a  fog  signal, from  The 
Oravia  instead  of  the  port  helm  signal,  she  would  still  have 
been  justified  in  not  stopping,  the  position  of  the  other  vessel 
having,  been  ascertained  within  the  Article. 

What  will  amount  to  "navigating  with  caution"  within  "Navigating 
the  Article  must  necessarily  depend  on  the  circumstances  ^^^jg  .> 
of  each  case.  In  some  circumstances  the  proper  course  of  a 
vessel,  which  has  stopped  on  hearing  the  first  fog  signal 
forward  of  her  beam,  will  be  to  continue  at  slow  speed, 
stopping  her  engines  from  time  to  time,  (o),  and  in  others  to 
reverse  and  take  all  way  off  the  ship  (p) .  In  certain  circum- 
stances the  alteration  of  helm  in  a  fog  by  a  steamship  hearing 
the  whistle  of  another  vessel  forward  of  her  beam  may  not 


(l)    The     Ko'ning     Willem     I.,  which  passed  from  her  quarter  on 

(1903)  P.  114.  to  her  bow. 

(ot)   The  Bare,   (1904)   P.   331;  (o)  The  Aras,  (1907)  P.  98;  The 

so  held  on  the  assumption  that  the  Byron,  Ship.  Gaz.  9th  Feb;  1905. 
regulations  applied.  (p)  The  John  Mclnti/re  (1884), 

(n)  The  Oraina  (1905),  10  Asp.  9      P.     D.     135;      The    ~      " 


M.  O.  525.    ^&&sl\so  The  Geelong,  (1884),   iO    P.    D.   6;    The  Ebor 

Ship.  Gaz.  March  5th,  1908,  where  (1886),    11   P.    D.    25;    The   Ceto 

an  overtaken  ship  was  held  to  hiave  (1889),  14  App.  Oas.-  670. 
ascertained  the  position  of  a  vessel 
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Article  16. 


Pressure  of 
steam  ■When, 
going  slow. 


be  an  improper  manoeuvre  (q) .  Smch  manoeuvre  cannot,  how- 
ever, relieve  a  vessel  of  the  duty  to  "  stop  "  under  this  Article- 
In  a  fog  so  dense  that  it  is  not  possible  for  a  ship,  to  see 
others  in  time  to  avoid  them,'  she  is  not  justified  in  being 
under  way  at  all,  except  from  necessity.  Neither  Art.  16 
nor  Art.  23  justifies  her  in  being  under  way  under  such 
circumstances  (r) .  ' 

An  inward-bound  ocean  steamship  of  2,435  tons  register 
was  overtaken  near  the  North-West  Lightship^  in  Liverpool 
Bay  by  a  very  dense  fog.  She  lay  with  her  engines  stopped 
driving  stern  foremost  in  an  E.S.E.  direction  towards  Liver- 
pool with  the  flood  tide.  It  was  held  that  she  was  not  in 
fault  for  not  having  brought  up  (s) .  In  an  American  case  (t) 
it  was  held  that  a  steamship  in  a  fog  was  in  fault  for  bringing 
up  in  the  traick  of  ships,  when  she  might  have  got  into 
anchorage  ground. 

The  duty  of  a  steamship  under  way  in  a  fog  has  been 
thus  stated  by  the  Supreme  Court  of  the  United  States: — 
"The  best  precautions  are  bright  signal  lights;  very  low 
speed — just  sufficient  to  subject  the  vessel  to  the  command 
of  her  helm;  competent  look-outs  properly  stationed  and 
vigilant  in  the  performance  of  their  duties;  constant  ringing 
of  the  bell  or  blowing  of  the  fog-horn,  as  the  case  may  be; 
and  sufficient  force  at  the  wheel  to  effect,  if  necessary,  a 
prompt  change  in  the  course  of  the  vessel"  (m). 

It  has  been  said  in  an  American  case  that  the  meaning  of 
the  rule  that  a  steamship  shall  in  a  fog  go  at  a  moderate  speed 
is,  not  that  she  shall  only  have  such  a  pressure  of  steam  as 
will  enable  her  to  go  slow,  but  that  she  shall  have  her  full 
steam  power,  and  still  go  slow,  so  that  she  may  be  able  to 


(S')  See  The  Castleventry,  Ship. 
Gaz.  16th  April,  1904,  in  which 
case  a  vessel  was  held  justified  in 
porting  to  avoid  a  vessel  from 
which  a  signal  of  two  prolonged' 
blasts  had  been  heard,  apparently 
forward  of  her  beam.  See  also 
p.  354,  supra,  and  The  Vindomora, 
14  P.  D.  172;  (1891)  App.  Cas.  1; 
The  Umbria,  166  U.  S.  Kep.  404. 
But  see  The  Sesolution  (1889),  6 
Asp.  M.  C.  363. 

Qr)  The  Lanoaehire  (1874),  L.  E. 
4  A.   &  E.   198;   The  Otter,  ibid. 


203;  TAe  Girolamo  (1833),  3  Hag. 
Ad.  169;  The  North  American  and 
The  Wild  Rose  (1866),  2  Mar.  L,.  C. 
O.  S.  319;  Smith  v.  St.  Lawrence 
TowJBoat  Co.  (1874),  L.  E.  5  P.  C. 
308;  The  Victoria  (1849),  3  W. 
Rob.  49;  The  Perth  (1834),  3 
Hagg.  414. 

is)  The   Kirby    Ball    (1883),   8 
P.  D.  71. 

(<)  The  AUsa,  76  Fed.  Rep.  868. 

(«)   The  Colorado,  1  Otto,  692. 
Of.  The  Franeoniai  4  Bened.  181. 
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bring  herself  to  a  standstill  as  soon  as  possible  (x) .  In  another  Article  16.' 
case,  it  was  said  that  in  a  dense  fog  a  ship  is  bound  to  go  as 
slowlj'  as  possible,  consistently  with  steerage  way  («/) . 
Though  not  bound  to  lie-to  (z),  a  sailing  ship  must  put  her- 
self under  moderate  sail  in  a  fog  and  use  extra  caution  (a) . 
A  schooner  carrying  on  at  night,  and  racing  with  another 
vessel,  was  held  in  fault  (6). 

'The  words  of  Art.  16  as  to  stopping  engines  cannot  Speed  of 
apply  to  sailing  ships  (c) ;  but  undue  speed  is  forbidden  by  in  ^og.  ^^* 
that  Article  both  for  sailing  ships  and  for  steamships.  Where 
a  sailing,  ship  had  her  studding  sails  set  in  a  thick  fog  and 
came  into  collision  with  another  ship,  Dr.  Lushingt:on, 
before  there  was  any  regulation  on  the  subject  in  force,  said : 
"  It  is  unquestionably  the  duty  of  a  master  in  intense  fog  to 
exercise  the  utmost  vigilance,  and  to  put  his  vessel  under 
command,  so  as  to  secure  the  best  chance  of  avoiding  all 
accidents,  even  though  such  precautions  may  occasion  some 
delay  in  the  prosecution  of  the  voyage  "  (d) .  But  in  this,  and 
in  another  case  (e),  the  sailing  ship,  though  under  a  press  of 
sail  in  a  fog,  was  not  therefore  held  in  fault  for  the  collision . 
So  a  brig  in  the  Atlantic  carrying  all  plain  sail  and  going 
five  knots  (/),  a  large  loaded  ship  in  the  Channel  track  off 
Folkestone  going  five  knots  (gf),  and  a  barque  off  the  Land's 
End  going  four  knots  in  a  fog  (A),  were  held  free  from 
blame  (/) . 

In  The  Zaddk  (i),  a  barque  with  nearly  all  the  canvas  set 
which  she  could  carry,  going  five  knots  or  upwards  in  a  fog 
in  a  frequented  part  of  the  English  Channel,  was  held  in 
fault  for  not  going  at  a  moderate  speed.  In  the  same  case 
Sir  J .  Hannen  said  that  it  is  the  duty  of  a  sailing  ship  in  a 

(x)  The  Hansa,  5  Bened.   501.  (e)  The  Ebenezer  (1844),  2  W. 

(yS    The    Westphalia,   4   Bened.  Rob.  206. 
404;  24  L.  T.  75.  (/)   The  Elyaia   (1882),  4  Asp. 

(z)  TAe  Morning  Light,  2  Wall.  M.  C.  540. 
650;   The  Colorado,  1  Otto,  692.  {g)  The  Milanese  (1880),  4  Asp. 

(«)  The  Colorado,  1  Otto,  692.  M.    C.    318;    reversed  on  another 

(i)     The     Thomas     Martin,     3  point. 
Blatohf.  517.  (A)   The  N.   Strong,   (1892)   P. 

(c)  The    Dordogne    (1885),    10  105. 

P.  D.  6,  12.                                       .  (0    9     P.     D.     114.       Of.    The 

(d)  The  Itinerant  (1844),  2  W.  Wyanoke,  40  Fed.  Rep.  702  (six 
Rob.  236.  In  Th^  Vesper,  9  Fed.  knots);  The  Chattahoochee,  173 
Rep.  569,  a  sailing  ship  going  eight  U.  S.  Rep.  540  (six  or  seven  knots 
knots  was  held  in  fault  for  exces-  outside  Nantucket  shoals  near  the 
sive  speed.  track  of  Atlantic  liners). 
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Art.  16  over- 
rides the 
steering'  and 
sailing  rules. 


fog,  where  she  cannot  see  her  way,  to  moderate  her  speed  to 
the  point  kt  which  she  has  just  way  suflScient  to  have  the 
power  of  controlling  her  movements.^  A  similar  rule  has 
been  laid  down  (obiter)  in  the  Court  of  Appeal  (Jc) . 

A  sailing  ship  going  six-and-a-half  knots  over  a  fishing 
ground  on  a  dark  night,  when  vessels  were  visible  only  100 
or  200  yards  off,  wa,s  held  in  fault  (I);  also  a  sailing  ship! 
going  five  or  six  knots  up  Swin  on  a  dark  and  cloudy 
night  (m) . 

A  schooner  at  n^ght  in  a  dense  fog  in  the  Bristol  Channel 
was  held  in  fault  for  not  going  at  a  moderate  speed.  It  does 
not  appear  what  her  speed  was;  but  she  had  all  plain  sail 
set,  and  it  was  held  that  she  was  going  faster  than  was  neces-' 
sary  "to  keep  her  under  command"  (w).  It  is  submitted 
that  the  decisions  as  to  what  is  "  moderate  "  for  small  sailing 
ships  bear  heavily  upon  such  vessels,  and  that  they  should 
not  be  carried  any  further.  A  small  coaster  with  all  plain 
sail  set,  sailing  by  the  wind,  is  seldom  going  more  than  four 
or  five  knots,  and  it  may  be  doubted  whether  she  would  be 
less  likely  to  do  damage  if  she  shortened  sail  (o) . 

It  has  been  said  that  where  a  sailing  ship  in  a  fog  is  aware 
of  the  proximity  of  another  vessel,  though  unable  to  see  her, 
it  is  the  duty  of  the  person  in  charge  to  order  his  people  to 
stand  by  the  sheets  and  braces,  in  order  to  manoeuvre  the 
sails,  and  assist  the  helm,  at  the  first  moment  the  other  ship 
is  seen  (p). 

Article  16  overrides  the  steering  and  sailing  rules  (Arts.  17 
seq.)\  and  a  steamship  that  under  those  rules  has  the  right  of 
way  cannot,  in  ease  of  collision,  justify  a  departure  from 
Art.  16  upon  the  ground  that  she  kept  her  course  and' 
speed  {q) .  This  probably  is  the  meaning  of  the  saying  in 
an  American  case  that  in  a  fog  so  dense  that  the  course  of 
the  other  ship  cannot  be  made  out  the  steering  and  sailing 
rules  do  not  apply  (r) . 


(;!!)  The  Dordogne  ■  (1885),  10 
P.  D.  6j  12. 

(0  The  Fepperell  (1857),  Swab. 
12.  Cf.  The  Frank,  2  Quebec 
L.  B.  29€,  a  barque  on  the  banks 
of  Newfoundland. 

(ot)  The  Victoria  (1849),  3  W. 
Bob.  49.      .  ■ 

(«)  The  Beta  (1884),  9  P.  D. 
134. 


(o)  Of.  The  N.  Strong,  (1892) 
P.  105;  The  Martello,  39  Fed.  Eep. 
505  (four  knots  not  excessive). 

(i»)  See  The  Zadoh  (1884),  9 
f.  D.  114,  117. 

,(?)  'The  Caihay  (l89d),  9  Asp. 
M.  C.  35. 

(?•)  The  Grenadier  and  The 
August  Korf,  74  Fed.  Rerp.  974. 
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A  vessel  going  at  too  great  a  rate  of  speed  on  a  dark  night,    Ai''i''ie  16. 
or  in  thick  weather,  cannot  be  heard  to  say  that  a  coUision  Inevitable 
was  the  result  of  inevitable  accident  (s).  speld^exces- 

In  some  rivers  the  speed  of  ships  is  limited  by  local  rules,  ^ive. 
which  apply  in  all  weathem,  thick  or  clear.    ^  tospL™'^'** 

If  a  steamship  has  the  wind  aft,  so  that  her  own  smoke  is  steamship's 
blown  ahead,  obscuring  the  lights  or  the  view  from  her  deck,  s^rin<'°light8 
it  is  her  duty  to  go  at  a  moderate  speed,  and  so  that  she  may  ami  fie'^- 
see  and  be  seen  by  other  vessels,  in  time  to  avoid  "collision  (t). 

The  duty  of  a  steamship  approaching  another  vessel  with 
risk  of  collision,  to  slacken  her  speed,  or  to  stop, and  reverse, 
is  considered  below  (Art.  23). 

The  case  of  a  steamship  lying  dead  in  the  water  in  a  thick  Steamship 
fog,  and  hearing  the  whistle   or   horn   of   an   approaching   ^^^^ 
vessel,  is  not  provided  for  by  the  regulations.    Art.  16  does 
not,  it  is  submitted,  require  her  to  "  go  at  a  moderate  speed  " ;  ' 

nor,  on  the  other  hand,  does  Art.  23  require  her  not  to  move 
her  engines.  The  prudent  course  appears  to  be  for  her  to 
set  her  engines  ahead  and  so  to  gather  slight  headway  (m)  . 

It  is  submitted  that  a  sailing  ship'  would  not  be  held  in  Sailing  ship 
.  fault  for  heaving-to  for  safety  in  a  fog  (a;) .     '  °^^'  °' 

In  very  thick  weather,  or  great  darkness,  a  vessel  is  not  Being  under 
justified  in  running  through  a  crowded  roadstead,  but  should,  unnecessarUy. 
if  possible,  bring  up  (y).  Nor  is  she  justified  in  the  Thames 
in  leaving  a  wharf  in  a  dense  fog  for  the  purpose  of  going 
up  the  river  on  a  flQ6d  tide;  and  it  has  been,  said  that  the 
proper  way  to  go  up,  under  such  circumstances,  is  stern  first, 
dredging  with  the  anchor  on  the  ground,  so  as  to  be  able  to 
bring  up  at  a  moment's  notice  (z) .  In  a  dense  fog  in  Ne-w 
York  harbour  a  steamship  ran  into  another  vessel  lying  at 
a  wharf,  by  reason  of  her  compass  being  out  of  order.  She 
was  held  to  be  in  fault  (a) . 

The  Lancashire  was  a  Livei*pool  and  Birkenhead  ferry  Ferryboats 

running  in 
a  fog. 

(s)  T/ie  Juliet  ErsJeine  (1848),  6       L.  E.  340. 
Not.  of  Cas.  633.  (y)   The   Viotoria   (1849),  3  W. 

(0  The  Rom  and  The  Ava  Eob.  49;  The  George  ^16^5),  4 
"(1874),  2  Asp.  M.  C.  182;  The  "Ndt.  of  Cais.'  161;  The  Lochlibo 
Vivid,'!  Not.  of.  Cas.  127.  (1850),  7  Moo.  P.  O.  427. 

(«)   The  Ha'rl  of  Dumfries  and      *     («)   The   Aguadillana    (1889),  6 
The  Boelcenna  Bay-  (1855),  5  Asp.       Asp.  M.  C.  3.90. 
M.  C.  32?,  n.      '  "  (ffl)  The  MohaivTc,  42  Fed.  Eep. 

\x)'^  The  At'Ula,  5   Quebec      189.    ' 
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ArticU  16. 


American 
cases  as  to 
ferry  boats 
running  in 
a  fog. 


Steamer.  She  left  Her  landing-stage  to  cross  the  Mersey  in 
a  very  dense  fog,  though  warned  that  vessels  were  anchored 
in  her  track,  and  that  one  was  not  replying  to  signals,  and 
ran  into  The  Levant.  It  was  contended  for  The  Lcmeashire 
that  it  was  the  custom  for  the  ferry  boats  to  run  in  all 
weathers,  and  that  it  was  necessary  for  the  convenience  of 
the  public  that  they  should  do  so.  The  Lancashire  was  held 
in  fault  for  the  collision,  on  the  ground  that  she  was  not 
justified  in  going  across  the  river  in  such  weather  (&). 

The  law  in  America  as  to  ferry  steamers  being  under  way 
in  a  fog  seems  to  be  more  favourable  to  the  ferry  boats  than 
that  of  this  country,  as  laid  down  in  The  Lancashire.  In 
The  Exchange  (c),  it  was  held  that  while  owners  of  ferry 
boats  have  not  any  exclusive  privileges  of  navigation  over 
owners  of  other  vessels,  nevertheless,  since  public  convenience 
requires  the  ferry  boats  to  be  running  as  constantly  as  possible, 
the  rules  which  are  applicable  to  the  running  of  such  a  boat 
are,  that  while  more  than  ordinary  care,  vigilance,  and  caution 
are  required  on  the  part  of  the  .ferry  boat,  she  is  entitled  to 
more  than  ordinary  diligence  on  the  part  of  other  vessels  to 
avoid  her.  And  the  cases  show  that  where,  as  in  the  strong 
tides  of  New  York  harbour,  it  is  necessary  for  them  to  run 
at  a  speed  of  four  or  five  knots,  in  order  to  be  under  command, 
they  will  not  be  held  in  fault  for  excessive  speed  (d). 

In  another  case  (e),  it  was  held  that  a  ferry  boat  is  not 
bound  to  stop  running  in  a  dense  fog.  There  are  other 
American  cases  to  the  effect  that  vessels  are  required  to  know 
the  usual  track  of  ferry  boats,  and  to  take  precautions  accord- 
ingly, and  particularly  not  to  anchor  in  their  track  (/) . 


Steering  and  Sailing  Rules. 

Preliminary — Risk  of  Collision. 

RisJc  of  collision  can,  when  circumstances  permit,  be  ascer- 
tained by  carefully  watching  the  compass  bearing  of  an  ap- 


(V)  The  Lancashire  (1873),  L.  E. 
4  A.  &  B.  198. 

(c)  10  Blatchf.  168.  See  also 
Hoffman  v.  Union  Ferry  of  Brook- 
lyn, 68  N.  York  Eep.  385;  Briggt 
T.    The   Whitehall,   68   Fed.   Eep. 


1022;  The  Orange,  46  Fed.  Rep. 
408. 

(<«)  The  Ophelia,  44  Fed.  Rep. 
941. 

(e)  TheLydta,  11  Blatchf.  415. 

(/)  The  Budaon,  6  Bened.  206; 
The  Relief,  Oloott,  104. 
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poaching  vessel.  If  the  bearing  does  not  appreciably  change,     Article  16 
such  risTc  should  be  deemed  to  exist.  ' 


Article  17. 

When  two  sailing  vessels  are  afpproaching  one  another,  Article  it. 
so  as  to  involve  risk  of  collision,  one  of  them  shall  keep  out  Two  saiUng 
of  the  way  of  the  other,  as  follows,  viz. : —  ^^'^*' 

(a)  A  vessel  which  is  running  free  shall  keep  out  of  the 

way  of  a  vessel  which  is  close-hauled. 

(b)  A  vessel  which  is  close-hauled  on  the  port  tack  shall 

keep  out  of  the  way  of  a  vessel  which  is  close- 
hauled  on  the  starboard  tack. 

(c)  When  both  are  running  free,  with  the  ivind  on  different 

sides,  the  vessel  which  has  the  wind  on  the  port 
side  shall  keep  out  of  the  imy  of  the  other. 

(d)  When  both  are  running  free,  loith  the  wind  on  the 

same  side,  the  vessel  which  is  to  windward  shall 
keep  out  of  the  way  of  the  vessel  which  is  to  leeward. 
.  (e)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the 
way  of  the  other  vessel. 

This  Article  is  identical  with  Art.  17  of  the  Regulations 
of  1897,  and  corresponds  with  Art.  14  of  1884.  The  pre- 
liminary paragraph,  as  to  risik  of  collision,  was  inserted  in 
1897.  There  have  been  recognised  rules  for  the  courses  of 
sailing  vessels  approaching  each  other  from  very  early  days, 
and  in  1840  paragraphs  (a)  and  (b)  of  Art.  17  were  in  effect 
laid  down  as  general  regulations.  Between  1840  and  1884, 
when  the  rules  took  substantially  their  present  shape,  several 
changes  were  made. 

The  preliminary  paragraph  to  the  steering  and  sailing  Tlie 
rules  imposes  a  duty  on  the  penson  in  charge  of  a  vessel  to  par^™^!' 
take  compass  bearings  of  the  lights  of  other  vessels  as  they 
come  into  view.  A  vessel  will  be  held  to  blame  for  an  omis- 
sion to  take  bearings,  when  a  collision  might  have  been 
avoided,  if  the  information,  which  observation  of  the  bear- 
ings would  have  given,-  had  been  obtained  (g).     When  the 

(?)  The  President  Lincoln,  (1911)  P.  248. 
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Article  17.  bearing  of  a  light  on  a  vessel  ahead  narrows,  it  indicates  that 
she  will  cross  ahead;  when  it  broadens,  that  she  will  pass 
clear  on  the  beam,  if  the  course  of  neither  vessel  is  altered. 
When  observation  of  the  bearings  indicates  risk  df  collision, 
a  vessel  will  be  held  to  blame  if  the  appropriate  steps  to  avert 
or  minimise  the  effect  of  collision  are  not  promptly; 
taken  (A). 
Whepthe  The  steering  ..and- sailing  rules  Can  be  applied  with  effect 

steenng  and  .   .  1.1  1  • 

sailing  rules     Only  when   the   position    and   course  -01    the  one    ship  are 
apply-  approximately  known  to   the    other.     ,They   are   therefore 

,  frequently  inapplicable  in  a  fog.  Inthat  case  each  ship  must 
comply  with  Art .  16.  The  steering  and  sailing  rules  will  not 
be  used  by  the  Courts  merely  to  decide,  upon  Jacts  made 
known  only  by  the  event,  which  ship  would  have  been  in 
fault  if  there  had  been  no  fog  (i). 
■„'  Rttiming  The  classification  of  sailing  ships  contained  in  this  Article 

free     :  mean-  .  t/..      n  t     •  i     i  i      ■ 

ingof  the        occasions  some  dimculty.     It  is  probably  intended  to  be  an 
*®''™-  -exhaustive  and  bot  a  cross  classification.    It  is   doubtful 

whether  it  is  either  the  one  or  the  other;  the  wording  is  at 
least  ambiguous.  "Running  free"  appears  to  mea,n  not 
close-hauled;  but  the  phrase  is  not  happily  chosen  £b  describe 
a  ship  that  has  the  wind  a  point  or  two  free  but  forward  of 
.  the  beam  (k).  The  words  "  with  the  wind  abaft  the  beam  " 
occur,  in  Art.  15  (c).  Again,  the  question  arises,  whether  a 
vessel  which  "has  the  win&  aft"  can  at  the  same  time  .be 
"running  free";  and,  if -so,  whether  (d)  or,  (e)  prevails; 
whether,  if  she  is  to  leeward  of  the  other  ship,  she  is  required 
to  keep  out  of  the  way  under  Art.  17  (e),  or  to  keep  her  eourse 
under  the  combined  operation  of  Art.  17(d)  and  Art.- 21. 
■  A  further  question  arises  as  to  how  the  dividing  line  between 
"  running  free  "  and  having  "  the  wind  aft "  is  to  be  drawn; 
whether,  for  example,  a  ship  with  the  wind  on  the.  quarter, 
say,  three  points  from  dead  aft,  "has  the  wind  aft."  These 
difficulties  will  be  found  discussed  at  length  in  The  Priva- 
teer (l),  an  Irish  case.    In  that  case  the  Court  seems  to  have 

(A)  The  City  of  Berlin,  (1908)  a  view  was  not  countenanced  by  the 

P.   HO.  Court:    The  Earl    Wemyss   (1889), 

(0   See   The   Cathay    (1899),   9  9  Asp.  M.  C.  407. 

A^p.  M.  O.  35;  (I),  (1881),    7    L.    E.    Ir.    105; 

fje)   A    ship    in    this    condition  infra,     p.     376.      See     also     The 

appears    to    be    treated    as   close-  Byfoged     Christenaeu     (187^),     4 

hauled  in  the  trades,  though  such  App?'Cas.  669. 
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been  of  opjnion  that  a  ship  may  at  the  same  time  be  "  running  Article  17. 
free  "  and  have  "  the  wind  aft ";  and  it  appears  to  have  been 
held  in  the  same  case  that  a  ship  with  the  wind  about  two 
points  free  was  close-hauled;  but  the  latter  view  received 
no  support  from  Lord  Esher,  Master  of  the  Eolls,  who  ox- 
pressed  tlie  opinion  that  a  ship  might  be  close-hauled  when 
a  little  off  the  wind,  but  doubted  whether  she  would  be  so 
if  she  had  the  wind  a  point  and  a-half  free  (m). 

In  The  Singcspore  {n),  decided  under  the  Eegulations  of 
1863,  Lord  Westbury  appears  to  have  used  the  phrase 
"  running  free "  as  equivalent  to  "free"— the  term  used  in 
Art.  12  of  the  Regulations  of  1863.  But  in  that  ease  the 
ship  heading  E.  with  the  wind  at  N.W.  was  clearly  both  free 
and  running. 

In  The  Spring  (o)  a  smack  with  the  wind  from  t-rt^o  to  four 
points  from  dead  aft  was  held  to  have  the  wind  aft  within     , 
■the  meaning  of  Art.  12  of  the  Regulations  of  1863. 

Under  former  regulations  it  was  held  that  a  vesselrequired  A  ship 
to  keep  out  of  the  way  of  another  might  do  sO'in  any  way  ^eep^out  of 
she  thought  proper.     She  might  go  ahead  or  astern  of   the  fhe  way  must 

I  11-1  111  1  1  n"  under  the 

other,  and  she  might  put  her  helm  to  port  or  starboard,  as  other's  stern. 

she  thought  best  (p).     Art.  22  of  the   existing  regulations 

makes  an  important  alteration  of  the  law  in  this  respect.    If 

the  circumstances  permit,  she  must  avoid  crossing  ahead  of 

the  other  vessel — in  other  words,  she  must  go  under  the  otlier 

vessel's  stern.    The  effect  of  .this  alteration  in  the  law  is,  that 

if  it  is  possible  for  her  to  go  under  the  other  ship's  stern,  and 

she  attempts  to  cross  her  bows,  she  will  be  inevitably  held  in 

fault  under  the  statute  for  a  collision  that  may  ensue. 

It  has  been  held  in  America  {q)  that  where  two   courses  Alteration  in 

are  open  to  a  vessel  required  to  keep  out  of  the  wa;y,  and  she 

selects  the  more  hazardous,  she  is  responsible  for  a  collision 

that  would  not  have  occurred  if   she   had    taken  the  safer 

course. 

Art.  17  is  supplemented  by,  and  must  be  read  with.  Arts.  Art.  17  is 

Bupplementfd 

'      (m)    r;i«   Earl    Wemyss    (1890),  M.   C.   264;    The   Carroll,  8   Wall. 

61  L.  T.  289,  290;   6  Asp.  M.  C.  302;   The  Great  Eastern  (1865),  3 

407.                  ,                         ,  Moo.  P.  C.  N,  S.  ,31. 

(«)  (1867),  L.  E.   1  P.  C.  378.  (?)  The  Empire  State,  1  Bened. 


the  law. 


(o)  (1866),  L.  E.  1  A.  &  E.  99.       57.' 
(i»)    The    Nor_    (1874),    2    Aap. 


M. 


24 


$76 


THE  REGULATIONS. 


Artiol*  17. 

^nd  modified 
by  Art.  21 
and  Art.  24. 


Duty  of  nhip 
required  to 
keep  her 
course  to 
stand  on : 


though  it  ia 
an  infringe- 
ment to  come 
up  as  much  as 
two  points 
and  a-half . 


21  and  24;  the  former  requires  every  vessel  not  directed  to 
keep  out  of  the  way  to  keep  her  course  and  speed  (r);  the 
latter  requires  every  vessel  overtaking  another  to  keep  out 
of  the  way  (s) ;  and  regard  must  always  be  had  to  the,  pro- 
vision of  Art.  27  (t).  The  difficulty  which  arose  under  the 
Rules  of  1863,  of  drawing  the  line  between  "crossing"  and 
"overtaking"  ships  (i),  is  intended  to  be  removed  by  the 
opening  words  of  A.rt.  24.  Under  the  existing  regulations 
a  sailing  ship  which  is  travelling  faster  than  another  ahead, 
and  coming  up  with  her  from  a  position  more  than  two  points 
abaft  the  other's  beam,  must  keep  out  of  the  way  (m),  but 
if  two  vessels  are  cross-tacking.  Art.  24  does  not  apply, 
though  one  is  overtaking  the  other,  and  the  vessel  on  the 
port  tack  must  give  way  in  pursuance  of  Art.  17  (b)  (x). 

The  duty  of  the  ship  close-hauled  on  the  starboard  tack, 
under  Art.  17,  is  strictly  to  obey  the  rule  requiring  her  tp 
keep  her  course.  She  can  excuse  a  departure  from  that  rule 
only  by  showing  that  it  was  necessary,  to  avoid  immediate 
danger  («/).  "Keeping  her  course"  under  Art.  22  means 
keeping  her  course  by  the  wind.  If  in  so*doing  she  comes  to 
or  breaks  off  a  little,  she   does  not   thereby  infringe  Art. 

22  (z) ;  though  it  is  an  infringement  if,  alleging  that  she  is 
close-hauled,  she  comes  up  as  much  as  two  and  a-half 
points  (a).  But  a  vessel  would  not  be  justified  by  Art.  17 
in  standing  on  obstinately  where  it  is  clear  that  a  collision 
may  be  avoided  if  she  alters  her  helm,  and  in  no  other  way  (6) . 

The  rule  requiring  a  ship  close-hauled  on  the  starboard 
tack  to  stand  on  appears  formerly  not  to  have  been  so  strict 
as  it  is  under  the  existing  law.  Formerly,  where  two  vessels 
on  opposite  tacks  were  approaching  with  risk  of  collision,  it 
was  held  to  be  the  proper  course  for  both  to  put  their  helms 
to  port  (c).  Such  is  not  now  the  law.  Before  altering  her 
helm,  a  ship  must  ascertain  what  course  the  other  ship  is 
upon,  and  how  she  has  the  wind.    Her  duty  is  to  wait  until 


(r)  See  infra,  p.   390. 

(s)  See  infra,  p.   416. 

(t)  See  infra,  p.  432. 

(u)  ,  Sed  The  Sen  ton,  infra, 
p.  420. 

(x)  The  Annie,  (loos')  P.  176. 

(y)  See  Art.  27. 

(z)  The  Marmion  (1873),  1  Asp. 
M.  C.  412;  The  Aimo  and  The 
Am-elia  (1874),  2  Asp.  M.  C.  96; 


The  Emily  B.  Maxwell,  96  Fed. 
Eap.  999. 

(o)  The  Earl  Wemyss  (1891), 
6  Asp.  M.  0.  407. 

(6)  The  Lake  St.  Clair  and  The 
Underwriter  (1876),  2  App.  Cas. 
389. 

(c)  The  Seringapatam  (1849),  5 
Not.  of  Cas.  61,  65. 
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she  knows  what  the  regulations  require  her  to  do.    A  wrong    Article  17. 
etep  taken  hy  a  ship  in  ignorance  of  the  other's  course  will 
■cause  her  to  be  held  in  fault  if  a  collision  ensues. 

Hence  arise  eases  o|f  great  perplexity  to  seamen.  A  ship,  A  hard  case. 
A.,  close-hauled  on  the  port  tack,  sees  a  red  light  of  another, 
B.,  ahead,  and  a  point  or  two  on  his  starboard  bow.  He 
■cannot  make  out  what  is  B.'s  course.  Not  knowing  which 
Article  of  the  regulations  applies  to  his  case,  A.  stands  on, 
■and  at  the  last  moment  bears  up,  thinking,  erroneously,  that 
B.  is  close-hauled  on  the  starboard  tack.  At  the  same 
moment,  B.,  who  has  the  wind  free,  bears  up.  A  collision 
follows,  for  which  A.  is  probably  held  in  fault,  because  he 
'did  not  keep  his  course.  The  temptation  for  A.,  on  first 
seeing  B.,  to  bear  up,  go  about,  wear,  or  to  take  other  steps 
which  he  thinks  will  avoid  risk  of  collision,  without  regard  to 
the  regulations,  is  strong. 

The  following  illustration  may  be  suggested:-;— The  wind 
being  north,  a  ship  close-hauled  on  the  port  tack,  and  heading 
E.N.E.,  sees,  within  a  quarter  of  a  mile,  and  on  her  lee  bow, 
.a  red  light.  The  vessel  to  which  it  belongs  may  be  either  in 
:stays,  and  heading  N.,  or  she  may  be  close-hauled  on  the 
starboard  tack,  and  heading  from  IST.W.  to  W.N.W.;  or, 
again,  she  may  have  the  wind  free,  and  be  heading  from 
W.N.W.  to  W.  by  S.  In  the  jQrst  case  supposed,  the  rapid 
alteration  in  the  bearing  of  the  light  as  it  crossed  her  bows 
would  assist  her  in  arriving  at  the  conclusion  that  the  other 
ship  was  close-hauled  on  the  starboard  tack  and  heading  about 
N.W.,  and  in  this  case  the  duty  of  the  first  ship  is  clear— to 
keep  out  of  the  way.  On  the  other  hand,  if  the  ship  to  which 
the  red  light  belonged  were  light,  under  low  sail,  and  making 
■considerable  lee-way,  the  alteration  in  the  bearing  of  the  light 
would  be  very  slow,  and  it  might  easily  be  mistaken  for  the 
light  of  a  ship  having  the  wind  free.  In  this  case  it  would 
be  very  difficult  for  the  ship  on  the  port  tack  to  appreciate 
the  actual  circumstances  of  the  situation  in  time  to  comply 
with  the  regulations  so  as  to  avoid  a  collision. 

In  The  Theodore  H.  Rand  (d),  the  ship  on  the  port  tack 

{d)  (1887),  12  App.  Gas.  247;  The  KilUena,  Ad.  Div.,  Nov.  1891,  -was  a 
ssimilaroasB. 

24(2) 
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Artiole  17. 


Meaning  of 
"  oloae- 
hauled." 


Whether  a 
■hip  hove-to  is 
within  Art.  17 
and  required 
to  keep  out 
of  the  way. 


was  held  not  to  be  in  fault,  although  she  bore  up  and  so 
caused  the  collision,  because  she- could  not,  with  reasonable 
care,  have  knoivn  that  the  other  ship  was  running  free.        > 

A  vessel  may  be  close-hauled  within,  the  meaning  of 
Art.  17,  although  she  is  not -lying  so  close  to  the  wind  that 
she  cannot  luff  a  trifle  without  throwing  herself  in  stays  (e). 
In  The  l^readalhane  (/),  a  brig,  heading  six  points  from  tl^e 
wind,  and  a  ship,  with  her  foije-topsail  carried  away,  heading 
seven  and  a-half  points  from  the  wind,  were  held  to  be  both 
close-hauled.  A  ship  sailing  full  and  by,  and  being  kept  "  a 
good  full,"  would  be  close-hauled  within  Art.  17 

A  ship  with  the  wind  free  must  keep  out  of  the  way  of  a 
sliip  hove-to,  by  virtue,  it  seems,  of  Art.  17  (a)  or  Art.  17  (e) ; 
for  a  ship  hove-to  is  close-hauled  within  the  meaning  of  this 
Article  {g) . 

It  has  already  been  stated  Qi)  that  Art.  4,  relating  to  ships 
not  under  coramand,  probably  does  not  apply  to  a  ship  hove-to 
in  the  ordinary  course  of  navigation-  Art.  17,  therefore,, 
applies  to  a  ship  lying-to,  so  as  to  require  her  to  keep  out  of 
the  way,  notwithstanding  her  comparatively  helpless  condi- 
tion. In  a  case  {i)  decided  in  1847  the  facts  were  as  follows: 
The  Lavinia,  a  schooner  close-hauled  on  the  starboard  tack, 
came  into  collision  in  broad  daylight  with  The  London,  a 
schooner  hove-to  on  the  port  tack.  The  crew  of  The  London 
were  engaged  in  reefing  her  topsail.  The  helm  of  The 
Lavinia,  which  had  been  lashed  a-lee,  was  put  over  to  port 
shortly  before  the  collision.  The  Lavinia  kept  her  course  up 
to  the  moment  of  collision,  and  hailed  The  London  to  port. 
It  was  held  that  The  London  was  solely  in  fault ., 

In  the  case  of  The  Young  Alonso,  a  dandy-rigged  smack, 
hove-to  on  the  port  tack,  was  held  in  fault,  under  Art.  12  of 


(e)  The  Singapore  and  The 
Mebe.  (1866),  Holt,  124;  L.  R.  1 
P.  C.  378,  383;  Chadwick  v.  The 
City  of  Dublin  '8teixm  Packet  Co. 
(1856),  6  Ell.  &;B1.  771 ;  The  Earl 
JF«my«s '(189l)j- 6  Asp.  M.  C.  407. 

(/)  (1882),  7  P.-  D.  186.  So 
The  Queen  Elizabeth,  100  Fed. 
'Ei^.;  874,  a  Eihip-going  6|  points 
from  the  wind,  with  yards  braced 
sharp. 

(9)  The  Eleanor  an4  The  Alma 
(1865),   2   Mar.   Law   Cas.    0.    S. 


240;  The  Rosalie  (1880),  5  P.  D. 
245;  The -James  (1857),,  Swab.  60; 
Thi  London  (1849),  6  Not.  of  Cas. 
29;  The  Meriheim  (1854), lS.p.  285; 
The  Ada  A.  Kennedy,  iZ  Feet.  Rep. 
623.'  But  see  The.  Alfredo,  82  Fed. 
Rep.  240,  where  it  was  held,  that  a 
sailing  ship,  hove-to  and  piaking^ 
no  way  ahead,  should  soiind  k  befl' 
and  not  a  horn. 

(A)  Supra,  p.  325. 

(i)  The  London,  6  Not.  of  Gas.. 
29. 
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the  Kegulations  of  1863,  for  a  collision  with  The  Rosalie,,  a  Article  17. 
three-masted  schooner,  close-hauled  on  the  starboard  tack. 
The  collision  was  in  <  the  daytime  in  clear  weather,  and  The 
Rosalie  (k)  was  held  to  be  also  in  fault.  It  doe?  not  appear 
thiit  either  vessel  did  anything  to  avoid  the  collision.  On  the 
otlier  hand,  in  a.  recent  Canadian  case,  a  ship  hove-to  on 
the  poft  tack  was  held  not  to  be  in  fault  for  a  collision,  on  the 
ground  that  she  was  practically  helpless  and  could  do  nothing 
to  avoid  it  (J). 

,The  following  American  case  is  instructive  upon  a  point  HeaTing-to 
which  does  not  appear  to  have. been  sufficiently  considered  in  o^ghips^ 
the  English  cases.  A  schooner,  with  the  wind  free,  was  in 
collision  with  a  pilot  boat  lying-to  with  her  helm  lashed  a-lee. 
The  pilot  boat  was  forging  ahead  at  the  rate  of  about  a  knot 
an  hour,  as  she  kept  coming  to  and  falling  off.  Both  vessels 
were,  in  1866,  held  by  the  District  Court  of  the  United  States 
to  be  in  fault  for  the  collision:  the  schooner  for  not  keeping 
out  of  the  way  of  a  vessel  which  was  "  close-hauled,"  and  the 
pilot  boat  for  not  keeping  her  course.  The  Court  said  that 
the  proper  course,  for  those  on  board  the  pilot  boat  to  have 
taken  was  to  get  way  on  her,  so  as  to  keep  a  steady  course  (m) . 
This  seems  a  reasonable  decision  as  regards  the  duty  of  the 
pilot  boat.  It  may  well  be  doubted  whether  heaving-to  in 
the  track  of  ships  and  lashing  the  helm  a-lee  (re]),  in  order  to 
save  the  trouble  of  a  hand  at  the  helm,  is  not  in  itself  negli- 
gence for  which  the  ship  should  be  held  liable  in  case  of 
collision  (o) .  A  vessel  so  situated  is  practically  helpless  to 
keep  out  of  the  way  herself;  and  her  lights  are  misleading' 
to  other  ships  because  of  her  unsteady  course  and  the  lee-way 
she  makes.  It  is  a  common  practice  for  shrimpers  in  the 
Thames,  and  trawlers  in  the  North  Sea,  to  leave  their  vessels 
to  drive  with  the  tide  in  the  manner  described  above.  Line 
fishermen  in  the  Channel  and  in  the  North  Sea  lower  their 
head  sails  and  ease  off  the  main  sheet.    A  vessel  so  handled 

(A)  (1880),  5  P.  D.  245.  (1892),  7  Asp.  M.  0.  317, 

h)  The. Paramatta,  Stooktaja'a.Y.  (o)    See  The  Eleanor  Xi-S65),  2 

Ad.  Dig.  Canada,  192.    ^    .  Mar.    Law   Cas.    O.    S.    240.      Of. 

(m)  The  Traniit,  3  Bened.  192.  The  Admiral  Schley,  115  Fed.  Eep. 

Of.    The  Maverton,   SI   Fed.   Eep.  378.     In  The  Columbian,  100  Fed. 

563.  Eep.   991,  it  was  not  held  to  be 

(»)  See    The     General     Gordon  negUgence. 
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Article  17.  js  wholly  out  of  control,  and  in  case  of  collision  may  be  held 
in  fault,  even  though  it  is  the  duty  of  the  other  vessel  to  keep 
out  of  her  way  under  Art.  20  or  Art^  26  (p).  It  is  submitted 
that  a  ship  hove-to  is  required  to  exercise  more  than  ordinary, 
care,  so  that  she  may  not  be  an  obstruction  to  navigation  {q). 
'        j  A  tug  drifting  about  in  the  track  of  ships  without  sufEcient 

'    ,  steam  to  get  way  upon  her  has  been  held  in  fault  (r) .       ^ 

A  ship  that  is  bound  to  keep  her  course  fails  in  her  duty  if, 

before  the  risk  of  collision  is  determined,  she  starts  to  reef, 

and  thereby  goes  into  collision  by  reason  of  the  lee-way  she 

makes  before  her  canvas  is  full  again  (s). 

Application  The  Steering  and  sailing  rules  are  framed  primarily  for 

and  sailing      ships  that  are  moving  through  the  Water;   and  it  has  been 

rules  to  ship    doubted  whether  they   apply   to   ships  lying  dead  in  the 

water.  .wat;er,  aijd  unable  effectually  to  comply  with  them  (t).     It 

•would  seem,  however,  that,  so  far  as  they  can,  they  must 

do  so. 

Sailing  j^rt.  26  makes  Art.  17  inapplicable  as  between  a.h  encum- 

at  work.  bered  fishing  vessel  under  sail  and  any  other  sailing  vessel 

except  another  encumbered  fishing  vessel;  it  is  the  duty  of  the 

other  vessel  to  keep  out  of  the  way  of  the  fishing  vessel,  who 

should  therefore  in  all  cases  keep  her  course  and  speed  in 

accordance  with  Art.  21  (m). 

The  following  cases,  decided  under  former    regulations, 
illustrate  the  application  of  Art.  17,  and  the  circumstances 
under  which  it  may  be  departed  from :  — 
Cases  illus-       •   Two  ships  were  turning  to  windward  in  a  narrow  channel, 
Art"i7  ^''"^  ^^  ^^^  starboard  tack,  and  one  following  in  the  wake  of 

the  other.  The  leading  ship,  having  stood  as  far  towards  the 
side  of  the  channel  as  was  prudent,  went  about.  There  was 
risk  of  collision  if  the  other  ship  stood  on.  It  was  held  that 
it  was  the  duty  of  the  following  ship,  although  on  the  star- 
board tack,  to  go  about  when  the  lesiding  ship  did  so  (x). 

Qp)  See  note  (o),  supra.  Fed.  Eep.  464. 

(j)  See  The '  Attila,    5    Quebec  («)   See    the    case.?   cited  under 

L.  R.  340.  Art.  9,  swpra,  p.  337;  and  Art.  26, 

(r)  The    Syron,    2    New    South  infra,  p.  431. 

Wales  L.  R.  Ad.  1.  («)  The  PriscUla  (1870),  L.  R. 

(«)  The.Bojbert  H.  Sathbim,  88  3  A.  &  E.  125;  and  see  The  Lake 

Fed.  Rep.  349.  St.    Clair    and    The    Underwrite)' 

(€)  See  The  James  T.  Easton,  27  (1877),  3  Asp.   M.   C.   361,  infra. 
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Where,  however,  two  sailing  flats  were  beating  to  wind-  Article  17. 
ward  down  the  Mersey,  and  in  the  prooess  of  tacking  back- 
wards  and  forwards  across  the  river  the  one  gradually  over- 
took the  other,  but  before  she  had  quite  done  so,  and  while 
the  vessels  were  still  on  opposite  tacks,  they  came  into  colli- 
sion, it  was  held  that  thapiresent  Art.  17  applied,  and  that  the 
overtaken  vessel,  which  was  close-hauled  on  the  port  tack,  was 
at  fault  for  not  keeping  out  of  the  way  of  the  overtaking 
vessel,  which  was  close-hauled  on  the  starboard  tack  {y). 

In  a  case  where  the  courses  of  the  two  ships  were  within  a 
point  of  being  directly  opposite  (W.N.W.  and  S.E.  by  E.), 
the  Privy  Council  held  that  they  were  "  crossing,"  and  not 
"  meeting,"  ships  {z).. 

Where  two  vessels  close-hauled  on  opposite  tacks  sighted 
each  other  at  so  short  a  distance  that  it  was  not  possible  for 
the  ship  on-  the  port  tack  to  avoid  the  other  if  the  latter  stood 
on,  it  was  held  that  it  was  the  duty  of  the  latter  to  port  and 
let  go  her  head  sheets  (a). 

Where  a  ship  close-hauled  on  the  port  tack  was  unable  to 
bear  up  owing  to  her  head-gear  being  carried  away,  and  the 
other  ship,  in  ignorance  of  her  disabled  condition,  kept  her  ' 
course,  a  collision  which  followed  was  held  to  be  an  inevitable 
accident  (&). 

Two  heavy  full-rigged  ships  were  turning  to  windward  in 
the  St.  Lawrence.  One  o*  them,  The  Lake  St.  Clair,  whilst 
in  stays,  was  struck  by  the  other,  The  Underwriter,  nearly,  at 
right  angles  on  the  starboard  side.  Those  on  board  The 
Underwriter  could  not  see  that  The  Lake  St.  Clair  was  in 
stays  in  time  to  avoid  her;  but  they  might  have  avoided  her 
if  they  had  ported  their  helm  when  hailed  to  do  so.  The 
Underwriter  was  held  in  fault  for  not  porting,  and  The  Lake 
St.  Clair  for  not  having  braced  her  head  yards  aback,  and  for 
having  hauled  her  fore-yard  (c) .  i 

The  wind  being  somewhere  from  S.  to  S.S.E.,  the  sloop 
Constantine,\iea,dLmg  ]Sr.]Sr.E.,fell  in  with  the  cutter  Spring 

(y)   The  Annie,   (1909)   P.   176;  (6)   The  Aimo  and  The  Amelia 

The  PrisoillaXsupra)  distinguighed.  (1874),  2  Asp.   M.  C.   96. 

(2)  The    Constitution    (1864),    2  (c)    Wilson  v.   Canada  SMppinff 

Moo.  P.  C.  (N.  S.)  453.  Co.,  The  Lake  St.   Clair  and  The 

(a)   The  Lady  Amie  (1851),  15  Underwriter   (1877),  2   App.   Cas. 

Jur.   18.  389. 
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Artielej^^  heading  W.  by  S.,  and  to  leeward.  It  was  held  that  it.  was 
the  duty  of  The  Constantine  to  keep  out  of  the  way,  and  that 
the  duty  of  The  Spring  was  to  keep  her  course  (d),. 

A  full-rigged  ship,  with  the  wind  free,  crossing  a  brig  and. 
a  schooner  close-hauled  on  the  same  tack,  was  held  in  fault ; 
for  approaching  them  so  close  that,  upon  the  schooner  going , 
about,  a  collision  with  the  brig  was  inevitable  (e). 

A  sliip  just  gathering  way  on  the 'port  tack,  after  going, 
about,  was  held  free  from  blame  for  a  collision  with  another, 
close-hauled  on  the  starboard  tack,  which  had  approached  her 
too  near  whilst  in  stays  (/) , 

A  collision  occurred  between  the  barque  8t.  Jean  and  the 
*  barque  Privateer.    The  St.  Jean  had  the  wind  on  the  port 

side  about  two  points  free.  The  Privateer  had  the  wind 
somewhere  between  dead  aft  and  three  points  on  the  star-. 
board  quarter.  It  was  held  (in  Ireland)  that  it  was  the  duty 
of  The  Privateer  to  keep  out  of  the  way  (g),  either  by  virtue 
of  the  Eegulation  of  1880,  corresponding  to  Art.  17  (a),  or 
Art.  17  (e).  .The  case  of  The  Singapore  (h)  was  relied  on  as 
an  authority  for  the  proposition,  that  a  vessel  heading  as  much 
as  eight  points  from  the  wind  is  "  close-hauled  "  within  the 
meaning  of  the  regulations.  In  that  case  a  laden  barque  was 
heading  seven  points  from  the  wind,  and  was  held  to  be  close- 
hauled.  It  is  submitted  that  The  Singapore  is  an  extreme 
case,  and  that  a  vessel  heading  more  than  seven  points  from 
the  wind  cannot  be  properly  said  to  be  close-hauled. 

A  brig  was  heading  E.  by  N.  on  the  starboard  tack,  close- 
hauled,  and  a  ship,  also  on  the  starboard  tack,  and  said  to  be 
close-hauled  (i),  heading  N.E.  by  E.  half  E.,  was  to  wind- 
ward of  her.  Each  vessel  pleaded  that  the  other,  when  first 
seen,  was  about  four  points  abaft  her  own  (i.e.,  the  com- 
plainant's) beam.  It  appears  to  have  been  held  that  the 
allegation  of  the  brig  was  proved — that  the  ship  was  over- 
taking the  brig;  and  that  her  duty,  therefore,  was  to  keep 

((f)  The  Spring  (1866),  L.  R.  1  (^)  The  Privateer,  7  L.  R.  Ir. 

A.  &  E.  99.  105. 

(e)    The   Mobile    (1857),   Swab.  (A)   (1867),  L.  R.   1  P.  C.  378. 

69;   on  app.   ibid.   127;   this  case  (i)    She   had    carried   away   her 

waa  under  a  former  Act.  fore-topsail  shortly  before  the  eol- 

(/)  The  Charlotte  liaab,  Brown,  lision.                                            , 
Ad.  453. 
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out  of  her  way.  But  the  case  is  not  satisfactory,  for  the  ^''tiole  17- 
Court  appears  to  have  been  of  opinion  that  the  ships  were,  in 
fact,  not  within  the  overtaking  rule,  but  within  Art.  17  (fc). 
,  Two  ships,  close-hauled  on  opposite  tacks,  were  crossing 
each  other.  The  ship  on  the  starboard  tack  was  held  in  fault) 
for  not  keeping  out  of  the  way  when  the  other,  being  ahead: 
and  to  windward,  could  not  bear  up  without  risk  of  collision, 
and  could  not  go  about  because  of  a  shoal  (I). 

A  sloop,  with  the  wind  free,  was  running  through  a  narrow 
channel  against  a  strong  tide  close  to  the  shore.  Two 
schooners,  the  combined  length  of  which  was  equal  to  half 
the  breadth  of- the  channel,  were  beating  to  windward  in  the 
opposite  direction.  It  was  held  that  the  sternmost  of  the 
schooners  was  in  fault  for  standing  on  when  under  the  stern 
of  the  leading  schooner,  so  that  when  she  was  obliged  to  go 
about  she  ran  into  the  sloop,  which  could  not  avoid  her 
without  going  ashore  (m). 


Akticle  18. 


Article  18. 


Where  two  steam  vessels  are  meeting  end  on,  or  nearly  end  Two  steam 
on,  so  as  to  involve  risk  of  collision,  each  shall  alter  her  course  meeting. 
to  starboard,  so  that  each  may  pass  on  the  port  side  of  the 
ether. 

This  Article  only  applies  to  cases  where  vessels  are  meeting 
end  on,  or  nearly  end  on,  in  such  a  manner  as  to  involve  risk 
of  collision,  and  does  not  apply  to  two  vessels  which  must,  if 
both  keep  on  their  respective  courses,  pass  clear  of  each  other. 

The  <mly  cases  to  which  it  does  apply  are  when  each  of  the 
two  vessels  is  end  on,  or  nearly  end  on,  to  the  other ;  in  other 
yaords,  to  cases  in  which,  by  day,  mch  vessel  sees  the  masts  Qf 
the  other  in  a  line,  or  nearly  in  a  line,  with  her  own ;  and, 
by  night,  to  cases  in  which  each  vessel  is  in  such  a  position 
as  to  see  both  the  side  lights  of  the  other. 

It  does  not  aipply,  by  day,  to  cases  in  which  a  vessel  sees 
another  ahead  crossing  her  own  course ;  or  by  night,  to  cases 


(ft)  The  Brectdalbane  (1882),  7 
P.  D.   186. 

(I)  The  Ann  Caroline,  2  Wall. 
538.      Cp.   The   Maggie  J.   Smith, 


16  Davis,  349,  354. 

(m)  The  Mark  Eveline,  16  Wall. 
348. 
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where  the  red  light  of  one  vessel  is  opposed  to  the  red  light  of 
the  other,  or  where  the  green  light  of  one  vessel  is  opposed  to 
the  green  light  of  the  other,  or  where  a  red  light  without  a 
green  light,  or  a  green  light  without  a  red  light,  is  seen  ahead, 
or  where,  both  green  and  red  lights,  are- seen  anywhere  hut 
ahead. 

1^'his  Article  is  identical  with  Art.  18  of  the  Regulations 
of  1897,  and  almost  identical  with  Art.  15  of  1884.  It  is  a 
modification  of  the  "port  helm"'  rule  for  meeting  ships  first 
imposed  by  the  Act  of  1846  (w),  and  contains  the  substance  of 
Art.  13  of  the  Regulations  of  1863,  and  of-  an  Order  in 
Council  of  the  30th  of  July,  1888,  explaining  the  meaning 
of  "  end  on."  The  interplieting  order  is  said  to  have  been 
made  in  consequence  of  the  decision  in  The  Gleopatrat{o), 
by  which,  the  port  helm  rule  of  a  former  Act  (p)  was  held  to 
apply  where  the  ships  were  on  parallel  courses  green  to  green,, 
each  being  on  the  starboard  bow  of  the  other  {q). 

As  to  Art.  16  overriding  the  steering  and  sailing  rules,  see 
supra,  p.  364. 

The  words  "each  shall  alter  her  course  to  starboard"  are 
exactly  equivalent  to  "  the  helms  of  both  shall  be  put  to 
port"  of  the  Regulations  of  1868  (?■).     The  words  "so  that 

(«)   9  &   10  Vict.   c.   100,  .s.   9.  pilot  was  held  liable  for  a  collision 

This    rule   was,    in    substance,    re-  caused  by  his  giving  the  order  in 

enacted   in  the   Steam   Navigation  French,   ''tribord!"   with   the   in- 

Aot,   1851   (14  in  15  Vict.  c.   79),  tention  of  sending  his  ship's  heatt 

s.  27,  and  the  rule  under  the  Mar-  to  port.     The  man  at  the  he[m,^a 

chant  Shipping  Act,  1854.  Frenchman,  carried  out  the  drder 

(o)  (1857),  Swab.  135.    The  case  in  the  French  custom,  by  putting 

was   followed   in   The   Arabian,   2  his    helm    to    port,    and    thereby 

Stuart's  V.-Ad.  Eep.  73.  caused  the  collision.    Some  nations, 

(p)  17  &  18  Vict.  li.  104,  s.  296.  including    America,    Austria,    and 

(j)  See    The    Odessa    (1882),   4  Italy,   adopt  the   English   system-. 

Asp.  M.  C.  493.  others  the  French;  with  the  Soan- 

(r)  The  alteration  in  the  word-  dinavian   nations,   the    practice   is 

ing  of  the  regulations  was  probably  said    to     vary    in  different    ships, 

made   with   a   view   to   a  possible  Since  pilots  of  one  nation  a,re  fre- 

unifoiimity  of  system  amongst  the  quently     in    cltaTge    of    ships    oi 

seamen   of  all   nations   as  regards  another  nation,  it  is  manifest  that 

orders   to  the   helm.      In  English  a  uniform  system  is  very  desirable, 

ships    the   order   which   sends   the  The  apparent  paradox  involved  in 

ship's  head  to  starboard  is  "  port ! "  the  English  system  originated  with 

In  France  the  equivalent  order  is  the  use  of  the  tiller,  the  movements 

"  tribord ! " — the  literal  translation  of  which  are  opposite  to  those  of 

of  which  is  "  starboard."    In  Lon-  the  ship's  head.     Most  vessels  be- 

don     Scliool    Board    v.     Lardner,  ing  now  steered  by  a  wheel,  and  the 

Times,  20th  Feb.   1881,  a  Thames  tiUer  being  frequently  aft  of  the 
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Claaaificatioii 
of  ships  into 
meeting, 
crossing,  aud 
overtafing 
ships. 


each  may  pass  on  the  port  side  of  the  other"  appear  to  be     Article  18 
merely  explanatory. 

As  to  the  meaning  of  "  so  as,  to  involve  risk  of  collision," 
see  above,  p.  304. 

In  the  existing  regulations  vessels  approaching  each  other 
are  described  as  " meeting "  (s),  "crossing,"  and  "over- 
taking," or  being  overtaken.  It  appears  that  this  classifica- 
tion is  intended  to  include  all  cases  of  ships  approaching  or 
being  approached  by  others .  It  is  in  fact  a  cross,  classifica- 
tion, for  although  no  ship  that  is  a  "  crossing  "  ship  can  at  the 
same  time  come  within  the  rule  for  "  meeting  "  ships,  yet  a 
"crossing"  ship  may  at  the  same  time  be  "overtaking,"  in 
which  case  she  must  conform  not  to  the  "  crossing  "  rule,  but 
to  the  "  overtaking  "  rule  in  Art.  24  (t). 

A  ship  is  "crossing"  another  whenever  the  lines  of  their 
courses,  being  prolonged,  intei-sect;  and  not  the  less  so 
because  one  ship  is  heading  for  the  midships,  or  some  other 
part  of  the  hull,  of  the  other  (m). 

This  and  the  following  Articles  which  deal  with  steamships 
under  way  assume  that  both  have  way  through  the  water. 
Whether  they  apply  at  all  to  a  steamship  lying  dead  in  the 
water  se?ms  doubtful.     Apart  from  the  regulations,  a  vessel 


Ship  heading- 
straight  for 
the  other. 


Does  Art.  18 
apply  to  a 
ship  dead  in 
the  water  ? 


rudder-head,  the  orders  to  the  helm 
are  altogether  anomalous.  With  a 
wheel,  and  a  tiller  aft  of  the 
rudder-head,  the  order  to  send  the 
ship's  head  to  starboard  is  still 
"  port ! "  whilst  the  wheel,  the  tiller, 
and  the  ship's  head  all  move  toge- 
ther in  the  same  direction,  to  star- 
board. It  is  stated  that  in  moat 
French  ships  the  tiller  chains  are 
so  rove  that  the  wheel  turns  to  port 
as  the  ship's  head  goes  to  starboard. 
From  Sir  H.  Manwayring's  Sea- 
man's Dictionary  (1644),  it  appears 
that  the  existing  practice  is  at  least 
as  old  as  the  early  part  of  the 
seventeenth  century.  Probably  it 
has  been  the  same  since  rudders 
and  tillers  were  invented.  It  must 
be  remembered  that,  when  going 
astern,  the  action  of  the  rudder  is 
reversed,  and  that  the  order 
"  port ! "  and  corresponding  move- 
ment of  the  rudder  to  starboard, 
send  the  ship's  head  to  port. 


Another  source  of  confusion  ex- 
ists in  the  absence  of  a  uniform 
system  of  orders  to  the  hehn  given 
by  the  hand  of  the  pilot  or  officer 
on  the  bridge.  In  some  waters, 
the  order  to  starboard  the  helm  is 
given  by  extending  the  right  hand, 
in  others  by  extending  the  left. 

(s)  "Meets,"  in  17  &  18  Vict. 
c.  104,  s.  296,  had  a  wider  meaning 
than  "  meeting "  in  the  existing 
regulations.  See  The  Cleopatra 
(1857),  Swab.  135;  see  also  The 
Inflexible  (1857),  Swab.  32,  as  to 
the  application  of  sect.  296.. 

(0  See  Arts.  17,  19,  and  24.  As 
to  the  distinction  between  "  meet- 
ing "  and  "  crossing'"  ships,  see 
The  Fran^eonia.  (1817),  2  P.  D.  8; 
The  Peckfortoti.  Castle  (1878),  8 
P.  D.  11;  The  Bre<tdalbane  (1882), 
7  P.  D.  186;  The  Seaton  (1884),  9 
P.  D.  1;  The  Columhki,  10  WaU. 
246. 

(«)  The  Oceanic,  61  Fed.  Rep. 
338. 
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ATtiele  18. 


Abolition  of 
the  rule  of 
"port  helm" 
except  ill  one 
case. 


Case  of 
steamship 
making  over 
the  ground 
a  course 
different  from 
the  direction 
of  her  head. 


Both  ships 
must  port ; 


SO  situated  has  no  right  to  put  her  engines  ahead,  so  as  to 
cross  the  bows  of,  or  so  as  to  embarrass,  another  obviously 
intending  to  pass  her  on' one  side  or  the  other  (x). 

The  rule  contained  in  Art.  18  is  not  identical  with  the 
"port  helm"  rule  of  former  Acts,  or  with  the  older  practice 
of  seamen  mentioned  in  a  former  page  {y) .     The    existing 
regulations  limit  the  application  of  the  "port  helm"  to,  one 
case  only,  namely,  where  both  the  ships  are   steamships  (a),  • 
and  they  are  proceeding  in  directly  opposite  directions  on  the 
same  line,  or  nearly  so.    In  every  other  case  the  "  port  helm  " 
rule  is  inapplicable,  and  the  two  ships  must  act  as  required  by 
the  particular  Article  applicable  to  the  case.  There  is  reason 
to  think  that  the  important  alteration  of  the  law  effected  by 
the  Regulations  of  1863  has  not  even  yet  produced  a  corre-  ' 
spending  change  in  the  practice  of  all  seamen.     The  proper 
application  of  the  "  port  helm  "  rule  in  its  existing  shape,  ■ 
requires  the  careful  attention  of  seamen.    Its  indiscriminate 
application  has  been  a  fruitful  source  of  collision. 

It  appears  from  the  explanatoty  part  of  Art.  18  that  the 
application  of  that  Article  is  determined,  not  by  the  direc- 
tions in  which  two  ships  are  approaching  each  other  over  the 
ground,  but   by  the    directions   in   which    their    heads    are 
pointing.     The  case  of  a  steamship  crossing  a  tideway,  of  a 
vessel  dropping  up  stern  foremost  with  the  tide  and  guiding , 
herself  with  her  helm  and  anchor  (a),  or  of  a  tug   with   a 
heavy  ship  in  tow  making  considerable  lee-way,  so  that  she 
is  approaching  another  vessel  upon  a  course  over  the  ground  . 
directly  opposite  to  that  of  the  .other,  but  in  a  direbtion 
different  from  that  in  which  her  head  is  pointing,  does  not 
seem  to  be  expressly  provided  for.     It  will  be  noticed  that 
under  the  existing  regulations  there  is  no  "  end  on  "  rule  f or  ■ 
sailing  ships,  as  there  was  under  the  Regulations  (Art.  11) 
of  1863. 

"  Altering  her  course  to  starboard  "  under  Art.  18  means 


(a;)  The  Bristol,  Jl  Fed.  Rep. 
156. 

(jy)  Page  63.  As  to  the  appli- 
cation of  the  "  port  helm "  rule 
of  the  Merchant  Shipping  Act, 
1854,  see  The  Arthur  Gordon  and 
The  Indeffendence  (1860),  Lush. 
270;    and  see   oases  cited,  n.    (<), 


and  p.   382,  mfra. 

(s)  17  &  18  Vict.  0.  104,  a.  296, 
applied  to  a  steamship  and  also  to 
a  sailing  ship:  The  Ann  (1860), 
Lush.   5S'. 

(o)  As  in  TJie  Smyrna,  men- 
tioned arguendo  in  The  Qeorga 
Arkle  (1860),  Lush.  382. 
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altej-mg  sufficiently  to  take  her  clear  if  the  other  ship  does     Article  18. 
not  starboard  (&).     The  law  is  that  both  ships  are  to  alter  neither  need 
their  courses  to  starboard,  and  the  neglect  by  one  to  obey  the  risk  ifdeter- 
law  will  be  no  excuse  to  the  other,  although  there  would  have  mined, 
been  no  collision  if  one  had  ported  (c).    Where  a  ship  is  in  a 
position  to  which  Art.  18  applies,  and  she  alters  her  course 
sufficiently  to  deternaine  the  risk  of  collision,  she  is  not  neces- 
sarily- required  at  the  same  time  to  slacken  her  speed  under 
Art.  23  {d).     Th^re  is,  however,  some  obscurity  as    to   the 
circumstances  under  which  Art.  23  applies.    .It  has  been  held 
to  apply  where  there  will  be  risk  of  collision  if  the  vessels 
continue  to, approach  each  other  (e). 

If  two  steamships  sight  each  other  nearly  right  ahead,  but 
so  that  each  is  a  little  on  the  starboard  bow  of  the  other,  the 
law  requires  each  to  put  her  helm  to  port,  although  a  collision 
would  be  avoided  if  eaph  were  to  starboard,  and  that  appeaif 
to  be  the  safer  and  more  convenient  course.  "  It  is  essential 
that  the  law  should  be  universally  observed.  If  one  obeys 
and  the  other  does  not,  the  utmost  confusion  and  danger  will 
be  introduced.  A  vessel  which  obeys  the  law  has  a  right  to 
trust  that  the  vessel  which  she  meets  .  .  will  obey  it  too, 
and  she  acts  accordingly  "  (/). 

The  meaning  of  "  nearly,  end  on  "  has  not  been  exactly  What  i« 
defined.  Vessels  upon  parallel  and  opposite  courses,  each  end  on"? 
with 'the  other  nearly  right  ahead,  and  vessels  upon  courses 
inakiiig  with  each  other  an  angle  of  two,  or  even  three,  points, 
were,  before  the  interpretation  of  the  term  by  Order  in 
Council  of  the  30th  July,  1868,  held  to  be  meeting  "  nearly 
end  on."  But  in  a  case  where  the  courses  of  the  two  ships 
were  within  a  point  of  being  directly  opposite  (W.N.W.  and 
S.E.  by  E.)  the  Privy  Council  decided  that  the  ships  were 


(b)  The  Jesmond  and  The  Earl  (e)  See  per   Brett,   M.   R.,  The 
of  Elgin  (1S71),  L.  B.  4  P.  C.  1.  Bh-yl   (1884),   9   P.   D.   137,   Ul, 

(c)  See    The    America,    2    Otto,  infra,   p.    391,   note    («);    and   see 
432:     The     Black     Prince,     infra;  supra,  p.  304. 

'Little  V.   Burns   (1S81),  9  Ct.   of  (/)  Per  Lord  Kingsdown  in  The 

Sess      Cas.     4th     ser.     118;     The  Araxes     and     The     Black'    Prince 

Mary  C.  ElphicJce,  115  Fed.  Rep.  (1861),   15   Moo.    P.   C.   122;    and 

075/                 ...  see-  The   Cleopatra    (1857)',   Swab. 

■      (S)'  i^«  ^"''^   °f  Elgin^  supra;  135.     These   cases   were   under   17 

Wilson  x.Gurrie,  (1894)  App.Cas.  &  1-8  Vict.  c.  1.04,  s.  2%.    See  also 

lig.                     ,.                           .^   ,  Zittley.  Barns,  ^bi  stipra. 
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Article  18^  "crossing,"  and  not  "meeting"  (^f).  In  a  case  subsequent 
to  the  Order  in  Council,  vessels  upon  courses  within  one-and- 
a-half  points  of  being  directly,  opposite  (S.S.W.  and  N.E. 
J  N.)  were  held  to  be  not  end  on  (A).  In  another  case  (1870), 
two  steamships  going  (semble)  N.N.W.  and  S.E.  were  held 
to  be  "  nearly  end  on  "  (i).  And  in  a  Scotch  case,  two  vessels 
proceeding  up  and  down  the  Clyde  were  held  to  be  end  on, 
each  being  about  half  a  point  on  the  starboard  bow  of  the 
other  (k) . 

It  would  seem  that  Art.  18  cannot  apply  to  two  ships 
rounding  in  opposite  directions  a  promontory  or  a  bend  in  a 
winding  channel,  and  in  such  a  position  that  the  red  light  of 
one  is  opposed  to  the  green  of  the  other.  In  the  former  case 
it  would  seem  that  obedience  to  Art.  19,  with  due  regard  to 
the  considerations  to  which  attention  is  drawn  in  Art.  27, 
*vould  result  in  safety  (I),  and  in  the  latter  Art.  25  applies, 
where  not  superseded  by  local  rules  (m) . 

It  should  be  noticed  that  there  is  no  "  end  on  "  rule  in 
force  in  the  River  Thames.  The  corresponding  Article  of 
the  Thames  rules  has  a  wider  application  than  the  Article 
under  consideration  (n) . 


Article  19. 

Two  steam 
ye»sels 

UTOSAog. 


Article  19. 

When  two  steam  vessels  are  crossing,  so  as  to  involve  risk 
of  collision^  the  vessel  which  has  the  other  on  her  own  star- 
hoard  side,  shall  keep  out  of  the  way  of  the  other. 

This  Article  is  identical  with  Art.  19  of  the  Regulations 
of  1897,  and  corresponds  with  Art.  16  of  1884  and  Art.  14 
of  1863,  from  which  it  differs  only  verbally. 

As  to  the  meaning  of  "  risk  of  collision,"  see  ahove,  p.  304; 
as  to  the  distinction  between  ships  "meeting,"  "crossing," 


(^)  The  Constitution  (1864),  2 
Moo.  P.  C.  453.  Aliter  in  T7ie 
Mprtle.ii  Fed.  Eep.  779. 

(Ji)    The    Sona    and    The    Ava 
(1874),  2  Asp.  M.  C.  182. 
f  (t)  The  Jesmond  and  The  Earl 
of  Elgin  (1872),  :L.  E.  4  P.  C.  1. 

(/c)  Little  V.  Sums,  The  Owl  and 
The    Ariadne    (1881),    9    Ct.    of 


C!as.  4th  ser.   118. 

(Z)  See.  however,  The  Velocity 
(1869),  L.  R.  3  P.  C.  44,  51,  as 
to  the  application  of  the  "  oroas- 
ing  "  rule,  and  infra,  p.  384. 

(m)  See  The  Veloeity  (1869), 
L.  R.  3  P.  C,  44. 

(»)  See  oasM  under  Thames 
rule',  i«/j-o,  pp.  384  set/. 
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and  "overtaking,"  p.  4l6;  as  to  how  a  ship  is  to  ''  keep  out     *'"i^*J.*:_ 
■of  the  way,"  see  Arts.  22  and  23,  and  above, p.  369;  as  to  the 
duty  of  the  ship,  which  has  the  other  on  her  port  side,  to  keep 
her  course,  see  Art.  21;   and  as  to  Art.  16  overriding  the 
■steering  and  sailing  rules,  p.  364. 

A  vessel  astern,  or  on  the  quarter  of,  another,  and  over-  OvertaMug 
taking  her,  is  an  "  overtaking  "  vessel  within  the  meaning  of  tion.' 
Art.  24,  and  not  a  "crossing"  vessel  within  Art.  19;  she 
must  therefore  keep  out  of  the  way,  whatever  the  position  of 
the  other  may  be,  whether  on  her  own  port  or  starboard  side. 
This  was  so  under  the  Eegulations  of  1884  (o),  and  the 
definition  of  an  "overtaking"  vessel  in  the  eiisting  regula- 
tions (Art.  24)  removes  any  doubt  which  formerly  existed 
upon  the  point.  On  the  other  hand,  a  vessel  coming  up  with 
another  from  any  direction  less  than  two  points  abaft  the 
beani  of  the  latter  is  "  crossing"  and  not  "  overtaking  "  her, 
and  must  comply  with  Art.  19  (p). 

Art.  19  must  be  read  with  Art.  24.  The  principle  of 
Art.  24  is  "once  an  overtaking  ship,  always  an  overtaking 
ship";  in  other  words,  if  a  ship  once  comes  within  the 
•obligation  of  Art.  24 — if  she  is  overtaking  another  ship  with 
risk-  of  collision — it  is  her  duty  under  that  Article  to  keep 
clear  of  the  ship  ahead,  not  only  so  long  as  she  is  two  points 
•or  less  abaft  her  beam,  but  after  she  draws  up  to  her,  so  that, 
if  she  were  not  going  faster  than  the  other,  she  would  be 
crossing  her  within  the  meaning  of  Art.  19 .  For  the  purpose 
■of  determining  whether  or  no  Art.  19  applies,  the  relative 
S'peed  of  the  two  ships  is  immaterial. 

"  Steam  vessel "  is    defined  by    the   preliminary    Article  Steam  Teisel. 
(supra,  p.  312).    A  tug  or  other  steam  vessel  with  a  ship  in 
tow  must  comply  with  Art.  19,  as  with  the  other  steering  or 
sailing  rules  (g) . 

When  two  vessels,  not  end  on,  are  likely,  if  each  keeps  the  When  the 

1  11.1  .  •  i.i  •    •    \  '^^  corap" 

course  to  be  expected  of  her,  to  arrive  at  the  same  point  at  or  into  opera- 
neiarly  at  the  same  moment,  they  are  crossing  so  as  to  involve  *'""• 
risk  of  collision,  and  the  vessel  having  the  otjier  on  her  star- 


Co)  Tina  Seaton  (1884),  9  P.  D.  P.  D.  132;   The  Imbro  (1889),  14 

1,    infra,    p.    420;     The    Moliere,  P.    D.    73,   77;    both   caaea   under 

(1893)  P.  217.  the  Eeffulations  of  1884. 

(p)    See   The    Main    (1886),    11  (?)  See  sivpra,  p.  193. 


384 

Article  19. 


Applioaiion 
in  narrow 
channels 
affected  by 
Art.  25. 


Application 
of  Art.  19  in 
a  winding 
river. 
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board  side  must  take  steps  to  keep  out  of  the  way  (r) .  The 
rule  applies  not  only  in  the  open  sea,  but  to  cases  in  which  two 
steamships  are  approaching  from  different  directions,  and  6a 
intersecting  courses,  a  buoy,  lightship,  headland  or  other 
point,  at  which  each  must  in  the  ordinary  course  of  navigation 
alter  her  course  (s) . 

Art.  19  does  not  override,  but  must  be  read  together  with, 
Art.  25  (t).  In  a  winding  river,  the  relative  headings  of  two 
vessels  may  be  such  that  they  would  be  "  crossing  so  as  to 
involve  risk  of  collision  "  if  they  were  in  the  open  sea,  but, 
by.  reason  of  Art.  25,  which  requires  thiem  to  navigate  on  the 
starboard  side  of  the  channel,  the  "crossing"  rule  of  Art.  19 
is  not  applicable,  and  the  vessel  which  has  the  other  on  her 
starboard  side  must  keep  clear  of  the  latter  by  keeping  on  the 
starboard  side  of  the  channel,  and  not  by  crossing  the  course 
of  the.  other  ship  . 

There  have  been  some  important  decisions  as  to  the 
application  of  the  "crossing"  rule  in  winding  rivers.  The 
steaniship  Carbon,  coming  up  the  Thames  on  the  flood  tide, 
and  rounding  a  point  where  the  river  turns  to  starboard, 
under  a  port  helm,  saw  a  little  on  her  starboard  bow  the 
■masthead  and  red  lights  of  The  Velocity,  a  steamship  coming 
down  the  river.  In  that  part  of  the  river  it  is  usual  for  ships 
bound  down  to  keep  near  the  north  shore.  It  was  held  that 
the  shipe  were  nob  "crossing"  ships,  and  that  The  Carbon 
■was  wrong  in  portiflg  and  attempting  to  pass  to  the  north  of 
The  Velocity.  It  was  held  by  the  Privy  Council  that  the 
duty  of  each  ship  was  to  continue  her  course  round  the  point 
ill  the  usual  track,  in  which  case  they  would  have  passed 
dear  (m).  '  ■ 


(»•)  The  Pekin,  (1897)  App.  Gas. 
532,  536;  The  Albano,  (1907)  App. 
Gas.  193;  The  Fancy,  (1917)  P.  13. 

(s)  the  Lev>eringion  (1886),  11 
P.  B.  117;  The  Chittagong,  (1901) 
A.'C,  .597;'  di?t.  The  Pehin,  suprt^;, 
but  see  The  Red  Cross  (1906),  10 
Asp.  M.  C.  521;  The  Ashton,' 
(1905)  P.  21;  The  Ada,  The 
Sappho  (1873),  2  Asp.  M.  C.  4; 
The,  Aliano,  (1907)  A.  C.  193; 
th^  Soahdke,  (1908)  P.  231.  As 
to  cbrrelatije  duty  to  keep  course 
and  speed,  see  under  ArC'  2i;  p. 
409. 


(0  The  Levermgton  (1886),  11 
P.  D.  117;  dist.  The  Pekin,  (1897> 
App.  Cas.  532;  also  The  Ashton, 
(1905)  P.  21;  and  see  The 
Ravenna,    (1918)    P.    26.  ' 

(u)  The  Velocity  (1869),  L.  Jl. 
3  P.  C.  44.  See  also  The  Cologne 
and  The  Ranger  (1873),  L.  B,.  A 
P.  C.  519;  The  Msk  and  The  NiorcC 
(1871),  L.  R.  3  P.  C.  436;  The 
Pekin,.  (USI)  App.  Cas,  532;  and 
the  observations  of  Janie?,  ti. '  J., 
on  The  Telocity  in  The  Oeecmo 
(1878),  3,  P.  J);  60.;  '  ■  ;■    ' 
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The  case  of  The  Velocity  was  decided  upon  the  general  or  Article  19. 
sea  Regfulations  of  1863,  and  before  any  special  rules  for  the 
Thames  were  in  force.  According  to  this  case,  it  appears 
that  in  winding  rivers,  and  channels  where  no  special  rules 
are  in  force,  two  ships  on  opposite  sides  of  a  point,  and 
rounding  the  bend,  are  not  always,  or  for  that  reason  alone, 
"crossing"  ships.  But  it  is  not  dear  that  this  decision 
would  be  followed  where  the  "  crossing "  rule  has  been  in 
terms  enacted  for  the  regulation  of  navigation  in  a  winding 
river.  In  The  Oceano,  decided  under  a  Thames  rule,  prac- 
tically identical  with  the  present  Art.  19,  a  steamship 
proceeding  up  the  river,  against  an  ebb  tide,  and  in  a  reach  / 
of  which  the  direction  is  S.W.,  was  crossing  the  channel 
obliquely  in  order  to  clear  a  ship  in  her  path.  Whilst  so 
doing,  there  was,  on  her  starboard  side,  and  in  the  reach 
above  her,  of  which  the  direction  is  about  W.N.W.,  another 
steamship  coming  down.  The  collision  occurred  about  the  : 
meeting  of  the  two  reaches.  It  was  held  by  the  Court  of 
Appeal  that  the  ships  were  crossing  ships,  and  that  it  was  the 
duty  of  the  vessel  bound  up  the  river  to  keep  out  of ,  the 
way  (a;). 

The  PeJcin  («/)  raised  the  same  question,  as  to  the  operation 
of  the  crossing  rule  in  a  winding  river,  and  The  Velocity  was 
followed.  Probably  The  Oceano  was  considered  to  be  inap- 
plicable, because,  for  the  Whangpoo  river,  where  the,  collision 
occurred,  no  crossing  rule  had  been  expressly  enacted. 

A  steamer  bound  for  Penarth  Dock,  and  showing  the  usual 
docking  signal,  was  held  not  to  be  relieved  from  the  duty  of 
keeping  out  of  the  way  of  another  steamer  which  was  coming  ^ 

down  Cardiff  drain  on  her  starboard  bow  (z) . 

The  crossing  rule  does  not  apply  as  between  vessels  leaving  Vessels 
docks,  or  coming  out  between  breakwaters,  and  other  vessels  leaving  dock 
passing  outside.     The  vessel  emerging  must  be  navigated  under  weigli. 
with   the   utmost  caution,  but   the  other  vessel   should   be 
manoeuvred   with  consideration  for    the  difficulties  of  the 

(«)  The  Oceano  (1878),  3  P.  D.  lowed  in  The  Victory  and  The  Ply- 

60.    Ses  also  as  to  the  duty  of  two  mothian,  168  U.  S.  Rep.  410;  The 

ships  rounding  a  bend  in  a  river,  L.   C.   Waldo,  100  Fed.  Rep.  502. 

one  outside  the  other.  The  Bywell  (z)    The   St.    Audries   (1887),  5 

Castle  (1879),  4  P.  D.'219.  Asp.    M.   C.    562;    op.   The   Win- 

(y)   (1897)  App.  Cas.  532;  fol-  Stanley,  (1896)  P.  297. 


M. 
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Article  19. 


Article  20. 

Sailing  ship 
and  ship 
under  steam. 


What  is 

"proceed- 

ing." 


Stationary 
vessel. 


Reason  of  the 
rule  that  a 
steamship 
must  keep 
out  of  the 
way. 


emerging  vessel  arising  from  obstructions,  which  prevent  her 
from  moving  freely  in  all  directions  (a).  A  vessel,  by 
getting  under  weigh  when  another  is  approaching,  cannot 
put  the  other  into  the  position  of  the  give-way  ship  under 
this  rule  (aa) . 

For  cases  relating  to  the  duty  of  a  merchantman  to  keep 
out  of  the  way  of  a  fleet  of  warships,  see  under  Art.  27,  p .  439. 

Article  20. 

Where  a  steam  vessel  and  a  sailing  vessel  a^e  proce^ing 
in  such  directions  as  to  involve  risk  of  collision,  the  steam 
vessel  shall  keeip  out  of  the  way  of  the  sailing  vessel. 

This  Article  is  identical  with  Art.  20  of  1897,  and  corre- 
sponds with  Art.  17  of  1884,  and  Art.  15  of  1863,  from 
which  it  differs  only  verbally. 

As  to  "  risk  of  collision,"  see  above,  pp.  304  seq. ;  as  to  how 
to  "  keep  out  of  the  way,"  p.  369,  and  Arts.  22  and  23;  as  to 
the  duty  of  the  sailing  ship  to  keep  her  course,  see  Art.  21; 
anil  as  to  Art.  16  overriding  the  steering  and  sailing  rules, 
see  p.  364. 

A  steamship  hove-to  under  canvas,  or  steaming  head  to 
sea,  but  practically  stationary,  would  probably  be  held  to  be 
"proceeding"  (6);  also  a  sailing  ship  in  a  flat  calm  (c). 

The  fact  that  a  steam  trawler  is  lying  with  engines 
stopped,  and  more  or  less  stationary  in  the  water,  will  not 
excuse  her  from  performing  a  duty  to  keep  out  of  the  way 
under  this  Article  (d) . 

The  reason  of  the  rule  of  Art.  20  is  said  to  be  that  a  steam- 
ship is  more  completely  under  command  than  a  sailing  ship. 
She  can  go  ahead  in  the  teeth  of  the  wind,  and  she  can  stop 
or  go  astern,  as  she  pleases  (e).  This,  however,  is  true  only 
to  a  limited  extent  in  the  case  of  a  "tug  with  a  ship  in  tow; 
and  in  approaching  "her  the  other  ship  must  take  her  encum- 
bered condition  into  consideration  (/) .  In  America  a  schooner 


(n)  Tfie  Sunlight,  (1904)  P.  100; 
The  Red  Cross  (1907),  10  Asp. 
M.  C.  521 ;  The  Haselmere,  (1911) 
P.  69;  The  LlineUv,  (1914)  P.  40. 

(ad)  The  Rarenna,  (1918)  P.  26. 

(S)  Sea  The  Jennie  S.  Barker 
(1876),  3  A'ip.  M.  C.  42;  The 
Sunny s'de,  1  Otto,  208 ;  The  Byron, 
2  New  South  Wales  L.  E.  Ad.  1. 

(c)  The  Colorado,  69  Fed.  Rep.  300. 


(eO  The  Bromnfield  (1906),  10 
Asp.  M.  0.  194.  The  trawler  was 
not  fishing. 

(e)  The  Arthur  Gordon  and  The 
Independence  (18601,  Lush.  270. 
Cp.  the  Trinifcy  House  rule  of 
1840. 

(/)  The  Arthur  Gordon,  nuvra; 
The  Gala  and  The  Zenobia  (1865), 
Holt,  112. 


STEAMSHIP  MUST  KEEP  OUT  OF  WAY  OF  SAILING  SHIP. 


;38T 


was  held  in  fault  for  not  holding  herself  in  stays  to  allow  a  Article  20. 
tug  with  a  fleet  of  barges  in  tow  to  pass  (g) .  But  the  tug  is 
a  steamship  within  the  meaning  of  Art.  20;  and  must  comply 
with  that  Article,  so  far  as  she  can  (h) .  In  narrow  waters  it 
is  frequently  dangerous  for  a  long  and  heavy  steamship  to 
keep  out  of  the  way,  where  the  sailing  ship  can  do  so  without 
difficulty,  put,  if  it  is  possible,  the  law  requires  the  steam- 
ship to  keep  out  of  the  way. 

The   duty  of   the  steamship  under  Art.  20  is  the  same,  Duty  of  a 
whether  the  sailing  ship  is  close-hauled  or  free,  and  whether  meetins'^ 

she  is  on  the  port  or  starboard  tack.     If  the  steamship  is  crossing,  and 
,  „    ,  ...  ,  .  .         overtaking  a 

crossing  the  course  of  the  sailing  ship,  and  at  the  same  time  sailing  ship. 

overtaking  her,  she  is  required  to  keep'  out  of  the  way  by 

Art.  24  as  well  as  by  Art.  20.     If  she  is  meeting  the  sailing 

ship  end  on,  or  nearly  end  on,  she  is  not  required  by  the 

regulations  to  pass  on  one  side  rather  than  the  other;    she 

may  "keep  out  of  the  way,"  under  Art.  20,  as  she  thinks 

best.     If  she  is  being  overtaken  by  the    sailing  ship,    by 

Arts.  24  and  22  she  is  required  to  keep  her  course  and 

speed  (i). 

The  difference  between  the  rule  contained  in  Art.  20  and  The  old  rule 
the  old  rule  of   "port  helm"  should  be  observed.     In  the  hew'"'^ 
case  of  a  sailing  ship  with  the  wind  free  meeting  a  steamship 
end  on,  her  duty  is  to  keep  her  course,  and  not,  as  has  been 
supposed,  to  put  her  helm  to  port  (fc). 

The  obligation  which  Art.  20  throws  upon  a  steamship  in  Heavy  obU- 
every  case  where  there  is  risk  of  collision  with  a  sailing  ship  steamships, 
is  heavy.  "  It  is  the  duty  of  a  steamer  where  there  is  risk  of 
collision,  whatever  may  be  the  conduct  of  the  sailing  vessel, 
to  do  everything  in  her  power  that  can  be  done,  consistently 
with  her  own  safety,  in  order  to  avoid  collision  "  (I).  At  the 
same  time,  "  When  a  steamer  is  condemned  for  having  omitted 
to  do  something  which  she  ought  to  have  done,  it  seems  just 
to  require  proof  of  three  things:  first,  that  the  thing  omitted 

fff)  The  W.  C.  Redfield,  4  Bened.  (/c)   The    SouffainviHe  and    The 

227.  Jas.  C.  Stevenson  (1873),  L.  E.  5 

(h)  See  supra,  p.  193.  C.   P.   316. 

(O  Under    the     EeTulations    of  Q)>Per  Westbury,  C,  in  Inman 

1863,  there  was  a  doubt  a-?  to  the  v.  Reoh.  The  City  of  Antwerp  and 

duty   of   a   steamship   beincr   over-  The    Fried-i-h    (1868),    L.    E.    2 

taken  by  a  sailing  shin.     See  The  P.  C.  25,  30,  34. 
PhUotaxe,  3  Asp.  M.  C.  512. 

25  (2) 
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Article  20.  to  be  done  was  clearly  in  the  power  of  the  steamer  to  do; 
secondly,  that,  if  done,  it  would  in  all  probability  have  pre- 
vented collision;  and,  thirdly,  that  it  was  an  act  which  would 
have  occurred  to  any  officer  of  competent  skill  and  experience 
in  command  of  the  steamer  "  (m).  It  would  seem  to  follow 
from  this  that  the  mere  fact  that  a  ship  required  to  keep  out 
of  the  way  has  been  in  collision  is  not  evidence  of  negligence 
on  her  part  (n),  but  proof  of  a  breach  of  a  regulation  is  proof 
of  negligence,  and  it  is  submitted  that  the  burden  is  on  the 
steamer  to  excuse  her  breach  (o). 

The  duty  of  the  steamship  has  been  thus  defined  by  the 
Supreme  Court  of  the  United  States:  "The  rules  require, 
when  a  steamship  and  sailing  vessel  are  approaching  from 
opposite  directions  or  on  intersecting  lines,  that  the  steamship, 
from  the  moment  the  sailing  vessel  is  seen,  shall  watch  with 
the  highest  diligence  her  course  and  movements,  so  as  to  be 
able  to  adopt  such  timely  measures  of  precaution  as  will 
necessarily  prevent  the  two  boats  coming  into  contact "  (p). 

And  of  a  tug-        The  fact  of  a  tug  having  a  heavy  ship  in  tow,  and  a  strong 
with  a  heavy    ,        t      ■     ^  ■         i  i  ^        -i.       i'  •      i  • 

ship  in  tow.     head  wmd  against  her,  does  not  justify  the  tug  m  departing 

from  Art.  20,  and  neglecting  to  keep  out  of  the  way  of  a 

sailing  ship  (q).    A  steamship  of  1 ,356  tons  was  held  in  fault 

for  not  keeping  out  of  the  way,  although  she  had  in  tow  a 

disabled  vessel  of  1,495  tons,  with  a  long  scope  of  tow-rope, 

so  that  the  towage  was  a  service  of  difficulty  (r) .    But  very 

exceptional    circumstances   may   throw    the    obligation   of 

keeping  out  of  the  way  upon  the  sailing  ship.     Thus  a 

sailing  ship   running  ten  cJr  twelve  knots  before   a  strong 

wind,  and  crossing  the  course  of  a  tug  going  two  or  three 

knots  with  a  long  and  heavy  fleet  of  barges  in  tow,  has,  in 

America,  been  held  in  fault  for  not  keeping  out  of  the  way; 

probably  upon  the  ground  that  it  was  not  possible  for  the  tug 

alone  to  avoid  a  collision  (s). 

(m)  Per  Westbury,  C,  ibid.  (p)    The   Carroll,   8   Wall.   302, 

(»)  In  America  a  different  view  306;    The   Lucille,    15   Wall.   676. 

as  to  the  burden  of  proof  seems  to  The  Falcon,  19  Wall.  75,  is  to  the 

be  taken.    See  The  S.  It.  Kirkland,  same  effect. 

48  Fed.  Eep.  760.  ,  (?)  The  Warrior  (1872),  L.  B. 

(o)  See  supra,  pp.  ■«),  67.     See  3  A.  &  E.  553. 

also  The  Khedive  (1880),  5  App.  (r)  The  American  and  The  Syria 

Cas.  876,  as  to  a  vessel  being  held  (1874),  L.  E.  6  P.  C.  127. 

to  blame  for  a  brea"h  of  recusations  (s)   The    Rose    CulJcin,  62  Fed. 

without  a  failure  in  skill  or  oare  Rep.  328;  The  A.  P.   Cranmer,  8 

on  the  part  of  the  master.  Fed.     Eep.     523.       The    Sowar  A 
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The  rights  and  obligations  of  fishing  vessels  encunibered     Article  20. 
with  their  fishing  gear  have  been  considered  under  Art.  9,  Duty  of 
limrn   r,    SS7  steam  fidung 

The  diity  of  the  sailing  vessel  is  to  keep  the  course  upon  Duty  of  the 
which  she  was  when  the  other  vessel  was  sighted;  but  where  s»'^>°^*^P- 
a  sailing  ship,  when  at  a  distance  of  two  miles  from  the 
steamship,  altered  her  helm  slightly,  it  was  held  that  she 
was  not  therefore  in  fault  for  the  collision  (t).  The  mere 
fact  that  a  steamer  is  taking  no  step  to  keep  out  of  the  way 
will  not  cast  upon  the  sailing  ship  the  duty  of  manoeuvring, 
for  the  steamer  is  able  to  manoeuvi'e  and  keep  out  of  the  way 
even  when  the  sailing  ship  is  very  close  to  her  (m)  .  But  in 
the  Thames,  in  a  case  where  it  w£is  unsafe  and  impracticable 
for  a  steamer  to  keep  out  of  the  way  of  a  sailing  barge,  and 
the  steamer  gave  the  signal  prescribed  by  r.  21  of  the 
Thames  Byelaws,  the  barge  was  held  to  blame  for  not 
keeping  out  of  the  way  (a;) .  i 

A  sailing  ship  in  a  fog,  being  aware  of  the  proximity  of 
a  steamship  under  way,  will  not  be  held  free  from  blame  if 
she  simply  keejps  on  her  course  and  does  nothing.  It  is  her 
duty  to  be  on  the  alert,  with  her  people  stationed  at  the 
sheets  and  braces  ready  to  let  them  fly  and  haul  the  yards,  if 
necessary,  so  as  to  assist  the  helm  in  case  the  steamship 
comes  into  view  at  so  short  a  distance  that  a  collision  can  be 
avoided  only  by  action  on  the  part  of  the  sailing  ship  (y) . 

A  sailing  ship  turning  to  windward  in  the  Thames  went  Oases 
about  when  she  got  to  the  edge  of  the  tide  without  giving  Art.  20. 
any  notice  to  a  steamship  astern  of  her.     The  steamship  was 
held  solely  in  fault  for  a  collision  which  followed  (z) . 

A  barque,  rounding-to  biefore  coming  to  an  anchor,  was 

held  not  to  be  in  fault  for   a   collision  with   a   steamship, 

although  the  steamship  alleged  that  she  was  bafiled  by  the 

'  rapid  change  of  the  barque's  lights,  and  that   the  collision 

was  caused  by  the  barque's  departure  from  the  rule  requiring 

Carroll,- il   Fed.   Eep.   159,  shows  _,(x)  The   Longnewton    (1888),   6 

the  limit  of  this  indulgence  to  the  Asp.  M.  C.   302. 

tag.  (y)  The  Zadok  (1884),  9  P.  D. 

,     (0   The  Norma   (1876),  3  Asp.  114,  118. 

M.  C.  272.  (z)  The  Palatine  (1873),  1  Asp. 

(u)  The  Eighgate  (1890),  6  Asp.  M.  C.  46S. 
M.  C.  512. 
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Article  20.  jjg^  to  keep  her  course  (a).  But. a  steamship  rounding-to  in 
the  Clyde  was  held  in  fault  for  not  warning  a  ship  astern  of 
her  intention  to  bring  up  (&). 

But  a  sailing  ship  must  not  go  about  at  an  improper  time 
or  place  so  as  to  embarrass  the  steamship  (c) . 

Article  21. 

Article  21.  Where  by  any  of  these  rules  one  of  two  vessels  is  to  keep 
out  of  the  imy,  the  other  shall  jceep  her  course  and  speed. 

Note. — When  in  consequence  of  thick  weather  or  other 
causes,  such  vessel  finds  herself  so  close  that  collision  cannot 
be  avoided  by  the  action  of  the  giving-way  vessel  alone,  she 
also  shall  take  such  action  as  mil  best  aid  to  avert  collision. 
(See  Arts.  27  and  29.) 

This  Article  is  identical  with  Art.  21  of  the  Regulations  of 
1897,  and  corresponds  with  Art.  22  of  1884;  but  there  was  a 
notable  alteration  made  in  1897,  when  the  words  "  and  speed  " 
were  inserted.  The  note  was  also  then  added,  but  so  far  as 
it  only  calls  attention  to  the  subsequent  Arts.  27  and  29,  it 
makes  no  alteration  in  the  law.  Whether  the  effect  of  the 
words  "take  such  action  as  will  best  aid  to  avert  collision" 
is  limited  by  the  reference  to  those  Articles  is  not  clear. 

The  regulations  which  require  one  of  two  vessels  to  keep 
out  of  the  way  are  Arts.  17,  19,  and  20..  These  Articles  are 
supplemented  by,  and  must  be  read  together  with  Art.  21. 
Art.  16  overrides  all  the  steering  and  sailing  rules  including 
Art.  21  (sv^a,  p.  364). 

Art.  21,  so  far  as  it  requires  a  sailing  ship  to  keep  her 
speed,  appears  to  be  superfluous,  since  without  altering  her 
course  (d)  she  could  hardly  alter  her  speed.  Setting  or 
shortening  canvas,  whilst  there  is  risk  of  collision,  might 
possibly  be  held  to  be  an  infringement  of  the  Article.  But 
with  reference  to  steamships,  the  words  "  and  speed "  made 

(o)   The  Monsoon  v.   The  Nep-  mac,  8  Wall.  590;  The  Mary  Ann, 

time  (1865),  2  Mar.  Law  Cas.  0.  S.  11  Fed.  Kep.  336;  and  see  infra. 

289;  Holt,  186.  ..  pp.  397,  470,  as  to  a  sailing  ship 

(6)  The  Queen  Victoria   (1891),  beating  out  her  tack. 


7  Asp.  M.  C.  9.  (d)  The  decisions  show  that  the 

(c)  The  General  Lee  (1869),  19      word  applies  to  a  ship  that  is  by 
L.  T.  750  (Irish  case) ;  The  Poto-      the  wind. 
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an  important  alteration  in  the  law  (e)  when  read  together  Article  21. 
with  tlie  existing  Art.  23.  Under  the  Eegulations  of 
1884  (/),  a  steamship  approaching  another  with  risk  of 
collision  was  required  to  slacken  her  speed,  or  to  stop  and 
reverse  her  engines;  under  the  present  regulations,  Arts.  21 
and  23,  being  mutually  exclusive  of  each  other,  cannot  apply 
to  the  same  ship  at  the  same  time;  and  a  ship,  whose  duty  it 
is  to  keep  her  course,  is  under  no  obligation  to  slacken 
her  speed  or  to  stop  and  reverse  under  Art.  23.  The 
obligation  upon  her,  under  the  present  regulations,  is  to 
"keep  her  course  and  speed."  This  does  not  mean  that, 
after  the  Article  has  come  into  operation,  she  must  make  no 
alteration  either  in  compass  course  or  in  the  mode  ia  which 
her  engines  are  bfeing  worked.  "  Course  and  speed"  in  this  Meaning  of 
Article  "  mean  course  and  speed  in  following  the  nautical  g^^^f  ^ 
manoeuvre  in  which,  to  the  knowledge  of  the  other  vessel, 
the  vessel  is  at  the  time  engaged"  (g).  Thus  where  two 
steamships^  were  each  making  for  a  pilot  cutter  to  pick  up  a 
pilot,  it  was  held  that  the  vessel  upon  whom  the  duty  lay  to 
•  keep  her  course  and  speed  was  justified  in  slowing  down  in 
order  to  follow  the  nautical  manoeuvre  in  which  she  was,  to 
the  knowledge  of  the  other  vessel,  engaged,  that  is  to  say, 
to  pick  up  the  pilot  (h) .  Similarly  it  has  been  held  in  a 
winding  river  that  the  direction  to  "keep  her  course"  does 
not  mean  that  the  ship  is  to  continue  going  ahead  in  the 
direction  in  which  her  head  happens  for  the  moment  to  be 
pointing,  without  regard  to  other  circumstances,  but  that  she 
is  to  continue  the  coui-se  she  would  pursue  if  the  other  vessel 
were  not  in  sight  (i),  and  a  following  vessel  must  watch  a 

(«)   It  was   doubtful  under  the  contrary  view  seems  to  have  been 

.  Be^ulations  of  1884  whether  a  ship  taken, 

required  to  keep  her  course  (Art.  (/)  Art.  18  of  those  regulations. 

22)   was    at    liberty    to    alter  her  Iff)   Per  Alverstone,  C.   J.,  The 

speed.  In  The  Beryl  (1884), 9P.  D.  Roanoke,  (1908)  P.  231,  at  p.  239, 

4,  Brett,  M.  E.,  said  that  the  rule  applied  in  The  Echo,  (1917)  P.  132. 

had  nothing  to  do  with  speed;  and  (A)    The    Roanoke,    swpra;    The 

in    The    Levermgton    (1886),    11  Echo,    (1917)    P.    132;    of.    The 

P.    D.    117,   the   ship   required   to  Aureole,  103  Fed.  Rep.  699.     Of. 

keep  her  course  "  went  on  faster,"  also  The  Albano,  (1907)  App.  Gas. 

ana  was  not  held  in  fault.    On  the  193. 

other  hand,  in  American  cases.  The  (i)   The  Velocity  (1870),  'L.  E. 

Britannia,   34  Fed.   Eep.   546;    46  3  P.  C.  44.  In  The  Banshee  (1^9,1), 

Davis,   130;    The  Norge,  65   Fed.  6  Asp.  M.  O.  221,  different  opinions 

Eep.  347,  infra,  p.  398;  The  Nut-  upon  this  point  were  expressed  by 

meg  State,  62  Fed.  Eep.  847,  the  members  of  the  Court  of  Appeal. 
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Article  21. 


Art.  21  must 
be  strictly 
obserred. 


■  vessel  ahead. and lobserve*' what  course  she  is  liakiflg  (fc^.^  Thus, 
-  a  vessel  rounding-  a  point  in  a  river,  and  approaching  anothier 

under  circumstances  which  require  her  to  keep'  her  course 
under  Art.  21,  must  continue  her  course  round  the  point  in 
the;  usual  track  (7). 

The  rule  requiring  a  ship  to  keep  her  course  and  spe'ed 
must  be  observed  strictly  (m) .  So  long  as  there  is  a  possibility 
of  the  other  ship  clearing  her,  she  must  stand  on.  Thus 
Sir  James  Hannen  refused  to  find  a  sailing  ship  to  blame 
for  taking  no  step,  until  the  last  moment,  to  avoid  collision 

■with  a  steamer  which  she  saw  was  taking  no  measures  to 
keep  out  of  the  way:  "  The  guide  of  the  steamer's  action  is 

'  the   presumption   that    the   sailing  vessel    will    keep '  hfer 
course  "(w).    'With  Tieference   to   the  same  rule   under    a 

■  previous  Act,  Dr.  Lushington  said:— ''I  wholly  deny  thkt 
<' danger  would  be  averted,  or  that  infinitely  greater  dailgfer 

would  not  occur,  if  a  vessel  close-hauled  on  the  larboatd  tack, 
on  descrying  a  steamer,  were  to  take  upon  herself  to  deviate 
from  her  course  for  the  purpose  of  getting  out  of  the  way; 
because  I  am  of  opinion  that  by  so  doing  it  would  lead  to 
the  chance  of  infinitely  more  collisions  than  at  present"  (o). 
The  Supreme  Court  of  the  United  States  is  equally  strict  in 
its  interpretation  of  the  rule,  and  for  the  same  reasons.  "  The 
negligence  of  one  (ship)  is  liable  to  bafile  the  vigilance  of  the 
other;  and  if  one  of  the  vessels,  under  such  circumstances, 
follows  th«  rule,  and  the  other  omits  to  do  so,  or  violates  it, 
a  collision  is  a,lmost  certain  to  foUow"  (p).     At  the  same 


(h)  The  Wooda  (1918),  31 
T.  L.  R.  222. 

(V)  The  Velocity,  supra;  The  Msk 
and  The  Niord  (1871),  L.  B.  3 
P.  C.  436;  The  Cologne  and  The 
Manger  (18.73),  L.  R.  4  P.  C.  519. 
-  See  also  The  John  Taylor,  6  Bened. 
227. 

(m^'The  Saragassa  (1892),  '  7 
tAsp.  M.  C.  289.  Cf.  The  Fanoy, 
(1917)   P.   13. 

(«)  The  Eighgate  (1890),  6  Asp. 
M.  C.  512,  surpra,  p.  389;  The 
New  York,  82  Fed.  Rep.  819. 

(o)  The  Vivid  (1849),  7  Not.  of 

■  Cas.    127;    The    Immaganda   Sara 

Clasina  (1-850),  7,  Not.  bf  Cas.  582; 

iThe  Tvst,  S  Not.  of  Cas.  276.    The 

above  passage  from  the  beginning 


of  the  paragraph  was  quoted  from 
the  last  edition  of  this  work  and' 
approved  in  The  Olympic  and 
H.M:s.  Rawke,  (1913)  P.  214,  at 
p.  245,  C.A.  In  that  ease  the  as- 
sessors- to  the  Court  of  Appeal 
advised  that  as  a  matter  of  good 
seamanship  the  Rawhe  should' ha^Ve 
kept  clear  of  the  Olympic,  bmt  *he 
Court  held  that  the  rule  applied, 
and  the  J/fflM!Aewaa  right  in  keep- 
ingher  course.  See  iW.  pp.  245 
seq.,  249. 

(p)  New  York  and  EvOefpOol 
V.  S.  Mail  Co.  V.  SumbaU,i21 
How.  372,  384;  Selden' r.  Olutse, 
160  U.  S.  Rep.  674;  The  Bntarfnia, 
46  Davis,  130. 
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time  it  must  be  observed  that  not  every  alteration  of  course  ^rtitle  81. 
and  speed  when  ships  are  in  sight  of  each  other,  is  a  breach 
of  the  rule,  for  the  rules  only  apply  when  there  is  risk  of 
collision  (q).  Thus  where  a  steamer  reduced  her  speed  when 
another  was  three-quarters  of  a  mile  from  her  and  could  htfve 
found  no  real  difficulty  in  avoiding  her,  it  was  held  there  was 
no  breach  of  the  rule  (r) . 

But,  like  the  other  steering  and  sailing  rules.  Art.  21  is  But  subject  to 
subject  to  the  exception  (Art.  27)  of  special  circumstances.  ofspedS'"" 
Thus,  a  ferry-boat  just  entering  her  dock   in    New   York  ^jroum- 
harbour  is  not  required  to  keep  her  speed  to  the  danger  of 
herself  and  her  passengers  (s).    A  ship  that  was  being  over- 
taken stopped  to  allow  a  third  ship  to  cross  her  bows,  and 
then  went  ahead.     She  was  held  to  be  free  from  fault  (t). 
But  a  patrol  ship  approaching  another  to  stop  her  was  held 
to  blame  for  increasing  her  speed  three  minutes  before  the 
collision  (m). 

A  tug  (x),  with  craft  in  tow,  was  being  overtaken  by  , 
another  tug  and  tow.  The  former  had  to  alter  her  course 'to 
avoid  an  approaching  steamship,  and  before  doing  so,  whistled 
and  got  an  answering  whistle  from  the  steamship;  both 
which  whistles  the  overtaking  tug  might  have  heard.  The 
overtaking  tow  collided  with  the  tow  ahead.  The  overtaking 
tug  was  held  alone  in  fault. 

It  has  been  held  by  the  Privy  Council  that  "  if  a  ship 
bound  to  keep  her  course  undertakes  to  justify  her  departure 
from  that  rule,  she  ta,ke8  upon  herself  the  obligation  of 
showing  both  that  her  departure  was,  at  the  time  it  took 
place,  necessary  in  order  to  avoid  immediate  danger,  and 
also  that  the  course  adopted  by  her  was  reasonably  calculated 
to  avoid  that  danger"  (y);  and  the  alteration  must  be  ho 
more  than  is  necessary  (z).  There  are  decisions  of  the 
Supreme  Court  of  the  United  States  to  the  same  effect  (a) . 

(y)    Generally   as    to   when   the  (x)  The  Whiteash  anA  The  Win- 

' "rules  apply,  see  supra,  p.  304.  nie,  64  Fed.  Rep.  893. 

(r)  The  Roanoke,  (1908)  P.  231,  {y)  The  Agra  v.  The  Elizabeth 

241,    245.      Compare    The   Norma  ■/&»/«««  (1866),  L.R.  1  P.  C.  .501; 

(1876),   3   Asp.    M.   C.   272;    The  and   see   the   observations   of   Dr. 

Banshee  (1887),  6  Asp.  M.'  C.  ,221.  Lushington  in  Th«  Test,  ubi  supra. 

{a)'  Walsh  v.  Brooklyn' and  New  (z)    The    Saragassa    (1892),     7 

Tork  Ferry  Co.,  68  Fed.  Rep.  507.  Asp.  M.  C.  289. 

(0  TheMesaba.'in  Fed.  Rep.  (o)    The  Scotia,   14   Wall.   170; 

:215.  The  Potomac,  8  WaU.  590. 

(«)  The  Fancy,  (1917)  P.   13. 
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Artiels  SI. 


How  a  ship 
hove-to  is  to 


This  rule  is  perhaps  the  most  difficult  of  all  the  regulations 
for  seamen  to  adhere  to.  It  must  always  be  a  matter  of  diffi- 
culty for  the  officer  in  charge  of  the  vessel  which  has  to,  keep 
hes  course  and  speed,  to  determine  when  the  time  has  arrived 
to  take  action,  for  if  he  acts  too  soon,  he  may  disconcert  any 
action  which  the  other  vessel  may  be  about  to  take  to  avoid 
his  vessel,  and  be  blamed  for  so  doing,  and  yet  the  time  may 
come  when  he  must  take  action.  The  precise  point  when 
he  should  cease  to  keep  his  course  and  speed  is  difficult  to 
determine,  and  some  latitude  is  allowed  him  in  determining 
this  (6),  and  when  it  is  shown  that  he  was  carefully  watching 
the  other  vessel  and  endeavouring  to  do  his  best  to  act  at  the 
right  moment,  he  will  not  be  held  to  blame,  though,it  after- 
wards appears  that  he  waited  too  long  or  acted  too  soon  (c). 
A  vessel  will  not  be  held  in  fault  for  keeping  her  course  and 
speed,  though  she  could  have  avoided  collision  by  an  altera- 
tion of  either,  if  the  other  vessel  by  her  own  action  alone 
could  also  have  avoided,  it  {d) .  To  stand  on  as  long  as  it  is 
possible  to  do  so  without  immediate  and  manifest  danger 
seems  to  be  always  justifiable.  The  same  interpretation  is 
placed  on  the  Article  in  America,  where  it  was  said  by  a 
judge  of  the  Supreme  Court  that  a  vessel  "  wiU  not  be  held 
in  fault  for  maintaining  her  course  and  stpeed,  so  long  as  it 
is  possible  for  the  other  to  avoid  her  ....  at  least,  in  the 
absence  of  some  distinct  intimation  that  she  is  about  to  fail, 
in  her  duty  "  (e). 

In  the  case  of  a  sailing  ship.  A.,  <ilose-hauled  on  the  port 
tack,  approaching  another,  B.,  having  the  wind  free  on  the 
starboard  tack  within  the  crossing  rule,  unless  there  are 
exceptional  circumstances,  and  it  is  certain  that  B.  wiU  not 
keep  out  of  the  way,  A.  has  no  choice  but  to  stand  on  (/). 

Where  the  vessel  required  to  keep  her  course  is  hove-to, 


(S)  The  Mbcmo,  (1907)  App. 
CSas.   193.      . 

(c)  The  Huntsman  (1911),  104 
L.  T.  464;  The  Eanza  (1898),  79 
L.  J.  (P.)  21,  n. 

((f)  The  Olympic  v.  H.M.S. 
BamTce,  (1913)^  P.  214.  'Of.  The 
Huntsman,  ubi  supra;  Beucher  v. 
Aberdeen  Steam  Trawling  Co. 
(1910),  S.  C.  655— Ct.  of  Sess. 

(e)  a.  The  Ornen,  in  Ct.  App., 


23rd  Jan.  1900;  The  Delaware,  54 
Davie,  459;  The  Britannia,  46 
Dayis,  130;  The  l{ew  York,  82  Fed. 
B«p.   $19. 

(/)  See  the  Byfoged  Christen- 
sen  and  The  William  Frederick 
(1879),  4  App.  Cas.  669;  The 
Illinois,  13  Otto,  298;  The  High- 
gate  (1890),  6  Asp.  M.  0.  512. 
See  also  supra,  p.  371,  for  a  "  hard 
case." 
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it  appears  to  be  the  duty  of  those  on  board  to  fill  ou  her  and     Article  21. 
get  her  under  command  without  altering  her  course  more  "keep her 
than  is  necessary  (^).  course"; 

A  vessel  hove-to  with  her  helm  lashed  to  leeward,  forging 
ahead  as  she  comes  to  and  falls  off,  does  not  fulfil  the  require- 
ments of  Art.  21  (h). 

A  vessel  close-hauled  does  not  by  luffing  a  little,  and  so  and  a  ship  by 
that  she  does  not  lose  her  headway,  break  the  rule  requiring  *^®  '^™^" 
her  to  keep  her  course  (i);  nor,  it  is  submitted,  does  she 
infringe  Art.  21  by  breaking  off  if  the  wind  heads  her  (k). 
But  a  vesisel  which  luffed  to  the  extent  of  two  and  a-half 
points  was  held  to  have  infringed  the  regulation  (I) .  And  it 
has  been  held  that  a  vessel  does  not,  by  altering  her  course  so 
as  to  give  an  overtaking  ship  more  room  to  pass,  infringe 
the  rule  (711) .  If  a  close-hauled  ship  departs  from  the  rule 
requiring  her  to  keep  her  course,  as  a  general  rule  she  should 
luff  rather  than  bear  up,  as  she  thereby  lessens  her  way, 
and,  if  a  collision  takes  place,  its  effect  is  likely  to  be  less 
disastrous  (re). 

The  following  cases  illustrate  the  application  of  Art.  21 :     Cases  illus- 
A  sailing  ship,  with  the  wind  aft,  meeting  a  steamship  awl^ation 
nearly  end   on,  was  held   in  fault  for  porting  (0).     But  a  of  Art.  21., 
slight  alteration  in  the  helm  of   a   sailing  ship,  when  an 
approaching  steamship  was  two  miles  distant,  was  held  not  to 
be  an  infringement  of  the  rule  requiring  her  to  keep  her 
course  (p).     And  a  steamship,  with  another  a  quarter   of  a 
mile  astern  on  her  port  quarter,  and  overtaking  her,  was  held 
not  to  be  in  fault  for. porting  half  a  point  (q). 

A  sailing  ship  must  not  go  about  close  ahead  of  a  steam- 
er) The  General  Lee  (1869),  19      Asp.  364,  407. 
L.  T.  750.  Im)    The    Franconia    (1877),*  2 

(A)  The  Transit,  3  Bened.  192;       P.  D.   11;  but  see  The  Corsica,  9 
and  see  further,  p.  372,  above,  as       Wall.  630;  infra,  p.  398. 
to  the  duty  of  a  ship  hove-to.  (»)  The  Agra  and  The  Elizabeth 

(0  The  Marmion  (1872),  1  Aap.      Jenkins  (1866),  L.  E.  1  P.  0.  501; 
M.    C.    412;    The   Aimo   and   The       The  Great  Eastern,  ubi  supra. 
Amelia  (1874),  2  Asp.  M.  C.  96;  (0)  The    Bougainmlle   and    The 

The  Great  Eastern  (1865),  3  Moo.       James  C.  Stevenson  (1873),  L.  R. 
'P.    C.   N.    S.   31;    The   Singapore       5  P.O.  316. 
(1866),  L.  E.  1  P.  C.  378.  (ji?)   The  Norma   (1876),  3  Asp. 

(A)  She  would  be  in  fault  if  she  M.  C.  272;  cf.  The  Banshee,  6 
broke  off  more  than  necessa^;  as  ibid.  221;  and  The  Roanoke,  X^-Wi) 
in  The  Elizabeth   Jones,  5  Davis,       P.  231. 

S14.  (?)    Th^    Franconia    (1877),    2 

(t)  The  Earl  Wemyss  (1889),  6      P.  D.  8. 
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Article  21.  gllip;  so  as  to  embarrass  the  latter  and  make  it  difiic'iilt  for 
her  to  keep  out  of  her  way  (r).  But  a  steamship,  attempting 
to  pass  a  sailing  ship  turning  to  windward  in  a  narrow 
channel,  must  be  prepared  for  the  sailing  ship  going  about, 
and  the  latter  is  under  no  obligation  to  give  notice  of  her 
intention  to  go  about  (s). 

It  seems  that  where  risk  of  collision  exists,  a  sailing  ship  is 
not  entitled  to  go  about  until  compelled  to.  Then  Art.  27 
applies,  and  excuses  her  for  not  keeping  her  course.  A  three- 
masted  schooner  was  standing  in  towards  the  Goodwin  Sands 
on  the  port  tack,  heading  W.  by  S.  Approaching  her  was 
a  steamship  on  a  S.S.W.  course,  having  the  schooner  about 
one  point  on  her  starboard  bow,  and  under  such  circumstances 
that  there  was  risk  of  collision.  The  schooner  went  about, 
and  there  was  a  collision.  The  question  was,  whether  ttie 
schooner  had  infringed  Art.  21 .  The  opinion  of  the  Trinity 
Masters  was  asked  by  Butt,  J.,  in  these  terms: — Would 
there  have  been  any  risk  to  the  schooner,  having  regard  to 
the  tide  (running  to  the  westward)  and  all  the  surrounding 
circumstances,  if  she  had  stood  further  in  towards  the  sands? 
The  answer  to  this  question  being  in  the  affirmative,  it  was 
held  that  Art.  27  applied,  and  that  the  schooner  had  not 
infringed  the  regulations  by  going  about  (t) . 

In  a  Canadian  case  a  sailing  ship  in  tow  with  sail  set  was 
struck"  on  the  quarter  by  another  vessel  in  tow  of  the  same 
tug,  and  was  forced  against  an  overtaking  steamship  (m). 
She  was  held  in  fault  for  not  keeping  her  course;  sed  qu.  as 
to  the  reason  of  the  decision. 

A  smack  hove-to  on  the  port  tack,  with  her  helm  lashed, 
was  heading  so  as  to  cross  the  course  of  a  three-masted 
Schooner  close-hauled  on  the  starboard  tack.  Neither  vessel 
did  anything  until  the  collision  was  inevitable.  The 
schooner,  as  well  as  the  smack,  was  held  in  fault,  because  she 
did  not  bear  up  in  time  (a;) . 

(r)     The    Saucy     Lass     v.    The  about  when  she  did. 
Sol4efad  (1816),  Holt,  205;     The  (t)   The  Orwell.  Ad.   Div.   llik 

Mary  Ann,  11  ,Fed.  Rep.  336.  Dec.  1887. 

{ay  The  Palatine  (IS12),  \  A.3^.  («)     The     'Farewell,    8     QneW 

'   M..  C.  468.     It  is  not  quite  clear  L.  R.  87. 
in  this  case  whetlier  it  was  neoes-  (»)  The  Bosalie  (1880),  5  P.  D. 

sary    for    the    sailing    ship    to    go  245. 


KEEP  HER  COUESE.  S9T, 

In  America  it  is  held  to  be  the  duty  of  a  ship  working  to     Article  21. 
windward,  in  company  with  other  ships,  to  "  beat  out  her  American 
tack."     If  she  goes  about  in  a  narrow  channel  before  the  °*^®*- 
shoaling  of  the  water  or  other  dangers  of  navigation  require 
it,  and  thereby  embarrasses  another  ship  which  would  have 
cleared  her  if  she  had  stood  on,  she  was  held  to  be  in  fault  for 
the  collision  {y).    In  a  case  of  collision  between  a  sailing  , 
ship  turning  to  windward  and  a  steamship,  the  Circuit  Court 
said:  "  What  the  law  requires  for  a  sailing  vessel  in  a  narrow 
channel  is,  to  beat  out  her  tack,  and,  having  beat  it  out,  to  ' 
come  about  with  all  proper  despatch  upon  the  other,  leaving 
to  the  steam  vessel  the  responsibility  of  being  in  a  position  to 
enable  her  to^  do  so  without  danger  "  {z).    But  this  rule  does 
not  require  a  ship  to  be  held  in  fault  merely  because  she  goes 
about  before  she  is  obliged  to,  provided  she  does  not  thereby 
embarrass  the  other  ship  (a). 

In  a  case  where  it  was  proved  that  there  wajs,  at  the  time 
of  the  collision,  a  flat  calm,  it  was  held  by'the  Supreme  Court 
that  the  sailing  ship,  whose  duty  it  was  to  keep  her  course, 
could  not  be  in  fault  (&) . 

The  rule  requiring  a  vessel  to  keep  her  course  is  strictly 
enforced  by  the  Courts  in  the  United  States,  A  sailing  ship 
approaching  a  steamship,  admitted  that  so  soon  as  there  was 
risk  of  collision  she  kept  away  two  or  three  points.  She  was 
held  to  be  in  fault.  The  Court  said  (c):  "A  vessel  whose  •> 
duty  it  is  to  keep  her  course  has  no  right  to  change  it  as  soon 
as  she  apprehends  a  collision.  In  thiis  case  the  duty  of  the 
tug  to  keep  out  of  the  way  of  the  lighter  arose  only  when  the 
two  vessels  were  proceeding  in  such  directions  as  to  involve 
risk  of  collision;  and  it  was  under  the  same  circumstances 
that  the  duty  arose  on  the  part  of  the  lighter  to  keep  her 
course.  Therefore,  under  the  statute  requiring  the  lighter  to 
keep  her  course,  her  apprehension  of  a  collision  could  not 
justifji  her  in  changing  her  course.     Moreover,  it  is  the 

(y)  The  Empire  State,  1  Bened.  Eep.   167. 

57;  The  Harrisburg,  7l  Fed.  Eep.  (6)  The  Commerce,  16  Wall.  33. 

894;     The    Melief,    63    Fed.   Eep.  (c)  The  General  V.  S.  Grant,  6 

lQ<i;  The  A.  W.Thompson, Z^FeA.  Bened.     465,    467;     and    see    The 

Eep.  115;  The  Clara  Davidson,  24  Adriatic,   17   Otto,   512,   as  to  the 

Fed.  Eep.  763.  duty  of  a  sailing  sliip  to  keep  her 

(a)  The  Empire  State,  ubi  supra.  course.       See    also     The 

(a)  The  Coe  F.  Young,  49  Fed.  Morgan,  4  Otto,  599. 
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Article  21.  actual  risk  or  danger  of  collision  that  determines  the  duty  of 
both  vessels,  and  not  the  apprehension  merely.  The  rule 
was  made  and  is  administered  for  the  very  purpose  of 
preventing  the  vessel  charged  with  the  duty  of  avoiding  the 
other  from  being  embarrassed  by  a  change  of  course  on  the 
part  of  the  other  into  danger,  on  the  apprehension  that  such 
duty  of  avoidance  will  not  be  fulfilled." 

A  schooner  seeing  the  mast-head  light  of  a  steamship,  and 
mistaking  it  for  a  light  ashore,  hove-to  to  get  a  cast  of  the 
lead,  thereby  presenting  her  red  light  to  the  steamship.  The 
steamship  ported.  The  schooner,  on  discovering  her  mistake, 
got  under  way,  and  crossed  the  course  of  the  steamship, 
showing  her  green  light.  It  was  held  that  the  schooner  was 
solely  in  fault  for  not  keeping  her  course  (d). 

The  danger  of  departing  from  Art.  21  is  illustrated  by  an 
American  case,  where  a  vessel.  A.,  starboarded  in  order  to 
assist  another,  B.,  whose  duty  it  was  to  keep  out  of  her  way, 
in  an  attempt  to  cross  her  bows.  Finding  that  she  could  not 
cross  A.'s  bows,  B.,  at  the  last  moment,  stopped.  In  conse- 
quence of  B.'s  stopping  and  A.'s  starboarding,  a  collision 
occurred.    A.  was  held  to  be  solely  in  fault  (e). 

On  the  other  hand,  a  sailing  ship  has  been  held  in  fault  for 
bringing  about  a  collision  between  herself  and  a  steamship 
by  premature  action  (/) . 

A  dredger  at  work  in  New  York  harbour,  driving  with  the 
tide  about  one  knot  an  hour  over  the  ground,  in  fear  of 
a  steamship  which  was  shaping  to  pass  between  her  and 
another  dredger  at  very  close  quarters,  got  up  her  gear  and 
steamed  ahead,  thereby  making  it  impossible  for  the  steam- 
ship to  avoid  her.  She  was  held  alone  in  fault  (g).  It  was 
proved  that  ocean  steamships  often  passed  such  craft  within 
a  few  feet. 

A  steamship  crossing  another  on  her  starboard  side  ^ave 
two  blasts  with  ker  whistle  and  got  a  two-blast  answer 
back.     She  starboarded  her  helm  and  slowed  her   engines. 

(rf)  T/ie  Virgo,  7  Bened.  495.  M.  C.   173;   but  see  The  Energia. 

(e)  The  Corsica,  9  Wall.  630.  56  Fed.  Rep.   124. 

(/)  The  Kirkwall  (1909),  11  Asp.  (jc)    The   Norrje,   65   Fed.   Bep. 
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She  was  held  in  fault  for  causing  the  collision  by  slowing  her     Article  21. 
engines  (h}. 


Article  22. 

Every  vessel  which  is  directed  by  these  rules  to  keep  out    ArUoiei 
of  the  way  of  another  vessel  shall,  if  the  circumstances  of  the 
case  admit,  avoid  crossing  ahead  of  the  other. 

This  Article  is  identical  with  Art.  22  of  the  Regulations 
of  1897,  when  the  sanction  of  an  express  regulation  was  first 
given  to  a  well  recognised  rule  of  seamanship.  To  cross 
another  ship's  bow  unnecessarily,  where  collision  is  probable 
or  even  possible,  is  an  unseamanlike  manoeuvre,  and  apart 
from  the  regulations  would  be  held  to  be  negligent  in  fact 
and  in  law.  The  insertion  of  the  Article  is  probably  due 
to  the  fact  that  under  former  regulations  a  ship,  whose  duty 
it  was  to  keep  out  of  the  way,  was  not,  in  the  Courts,  held  to 
be  ill  fault,  merely  because  she  attempted  to  cross  the  bows 
of  the  ship  with  which  she  came  into  collision  (i).  Expres- 
sion's were  used  in  these  cases,  which  were  capable  of  being 
misunderstood  by  seamen,  as  meaning  that  a  ship  had  as 
much  right  to  cross  the  bows  of  another  as  to  go  under  her 
stern,  and  it  was  thought  necessary  to  put  the  matter  beyond 

doubt  (70 . 

To  comply  with  this  Article  a  steam  vessel  should  port  to 
a  red  light  on  her  starboard  bow.  She  may,  however,  stop 
without  porting  and  wait  until  the  other  vessel  has  passed  (I). 
If  local  conditions  render  porting  dangerous,  she  could  run 
away  under  hard-a-starboard  helm,  although  that  is  not  as 
advisable  a  course  as  stopping  and  waiting  (m).  For  sailing 
ships  working  to  windward  the  rule  is  now  clear,  that  the 
ship  on  the  port  tack  must  bear  away  and  not  luff,  unless  the 
circumstances  are  such  that  to  bear  away  is  impossible  or 
certain  to  cause  collision. 


(h)  The  Nutmeg  Stnte,  62  Fed. 
Bop.  847. 

(0  See  T?ie  Nor  (1874),  2  Asp. 
M.  C.  2&4;  The  Carrol,  8  Wall. 
302:  The  Great  Eastern  (1865),  3 
Moo.  P.  C.  N.  S.  31. 

(A)  "  Give  way  "  in  the  Trinity 


House  rule  of  1840  meant  "  go 
astern  of."  See  The  Rose,  2  W. 
Rob.  1. 

{V)  The  Aahinn,  (1905)  P.  21, 
31,  quotinp:  The  Uiilos  of  the  Road 
at  Sea,  by  II.  Stuart  Moore. 

()»)  The  Ashton,  ubi  supra. 
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Article  23. 

Every  steam  vessel  which  is  directed  by  these  rules  to  keep 
out  of  the  way  of  another  vessel  shall,  on  approaching  her,  if 
necessary,  slacken  her  speed  or  stop  or  reverse. 


Art.  16  of 
1863. 


Art.  18  of 
1880  and 
1884. 


Alterations 
in  1897. 


This  Article  is  identical  with  Art.  23  of  the  Eegulations 
of  1897,  and  corresponds  with  Art.  16  of  1863  and  Art.  18 
of  1884,  but  the  wording  and  effect  pf  it  are  different. 

In  1863,  when  a  rule  on  the  subject  was  first  made,  it  was 
combined  with  the  "  moderate  speed  in  fog  "  rule,  and  was  a« 
follows: — 

"  Every  steamship,  when  approaching  another  ship  so  as 
to  involve  risk  of  collision,  shall  slacken  speed  or,  if  necessary, 
stop  arid  reverse,  and  every  steamship  shall,  when  in  a  fog, 
go  at  a  ■moderate  speed." 

Under  this  rule  both  ships  had  to  slacken  speed,  in  every 
case  where  the  Article  was  applicable.  In  1880  the  rule  as 
to  speed  in  a  fog  was  put  into  a  separate  Article  (No.  13, 
now  No.  16),  and  "if  necessary"  put  at  the  en4  pf  the 
Article,  for  the  purpose,  apparently,  of  making;  the  words 
apply  to  "slacken  speed."  It  was,  however,  held  that 
slackening  speed  by  both  vessels  was  still  imperative,  when 
there  was  risk  of  collision  {n) .  The  Article  then  ran  as 
follows : — "  Every  steamship,  when  approaching,  another  ship, 
so  as  to  involve  risk  of  collision,  shall  slacken  her  speed  or 
stop  and  reverse,  if  necessary." 

In  1884  the  Article  was  unaltered,  and  in  1897  was 
changed  to  its  present  form.  The  alterations  made  are 
(1)  that  the  obligation  no  longer  applies  to  all  steamships 
approaching  another  ship  with  risk  of  collision,  but  is  con- 
fined to  steam  vessels  directed  hj  Articles  19,  20  and  24  to 
keep  out  of  the  way  of  another  vessel  when  approaching  her, 
and  is  not  imposed  on  vessels  directed  to  keep  course  and 
speed  by  Arts.  19,  20  and  24,  nor  to  vessels  meeting  end  on 
or  nearly  end  on,  and  directed  each  to  alter  course  to  starboard 
by  Art.  18;  (2)  that  the  obligation  to  slacken  speed  is 
qualified  by  the  words  "if  necessary";    and   (3)  that  the 


(«)   The   Ceio   (1889),   14  App.  .Caa.  670,  684. 


sary. 
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obligation  to  stop  and  reverse  is  to  some  extent  modified  by  _'^^^^*  ^*' 
the  change  in  the  wording  to  "  stop  or  reverse." 

Apart  from  the  regulations,  it  would  be  negligence  in  a  "H^foes- 
steaiuship  which  failed  to  slacken  her  speed,  or  to  stop  or 
reverse,  if  such  a  manoeuvre  were  "necessary"  to  avoid 
collision  (o);  and  Art.  23  appears  to  be  little  more  than  a 
declaration  of  the  law  in  this  respect  (p) .  But  in  this,  as  in 
the  other  cases  provided  for  by  the  regulations,  the  statutory 
effect  of  not  complying  with  the  Article  must  not  be 
overlooked.  It  is  clear  that  the  present  Article  does  not 
require  a  ship  to  stop  and  reverse  in  every  case  where  there  is 
risk  of  collision,  but  only  where  it  is  "necessary."  The 
necessity  which  the  Article  speaks  of  is  the  necessity  of 
avoiding  risk  of  collision  (q).  "Necessary"  does  not  mean 
that  the  situation  is  such  that  without  stopping  and  revers- 
ing a  collision  would  take  place;  it  means,  rather,  prudent 
or  expedient  (r).  Necessity  exists,  if  "  the  circumstances  are 
such  as  to.  convey  to  the  mind  of  a  skilled  seaman  that  risk 
of  collision  is  so  imminent  as  to  make  it  indispensable-  to 
stop  and  reverse"  (s). 

A  steamship  in  a  fog  so  dense  that  a  vessel  could  not  be 
seen  her  own  distance  off,  hearing  the  whistle  of  another 
continually  approaching,  was  held  in  fault  for  not  reversing 
until  the  other  vessel  was  seen  (t).  But  the  decisions  cited 
below  show  that  the  direction  to  "  reverse  if  necessary "  is 
not  confined  to  cases  of  imminent  danger  such  as  this. 

In  America  it  has  been  held  that  the  duty  to  stop  and 
reverse  does  not  arise  until  it  becomes  clear  that  the  other 
ship,  whose  duty  it  is  to  alter  her  course,  does  not  intend  to 
do  so  (m).  The  precise  effect  of  the  "stop  and  reverse"  rule 
does  not  appear  to  have  been  so  fully  considered  in  the 
American  as  in  the  English  cases. 

(o)  See  The  Birlcenhead  (1849),  ()■)   Per  Loid  Bramwell  (1889), 

3   W.   Bob.   75;    The  James   Watt  14  App.  Cas.  689. 
(1845),  2  W.  Rob.  270;  The  Vivid,  (s)  Per    Lord    Fitzgerald,    ibid. 

7  Not.  of  Cas.  127.  P-   690;   and  see  per  Lord  Hers- 

(p)  See  per  Lord  Halsbury,  C,  ohell,  ibid.  p.  694. 
in  The  Ceto  (1889),  14  App.  Cas.  (i)    The    Sordogne    (1885),    10 

670,  673;  per  Ix)rd  Bramwell,  ibid.  P.  D.  6. 
"    689.  C«)    The   John   King,   49     Fed. 

\q)  Per  Lord  Watson,  The  Ceto  Rep.   469. 
(1889),  14  App.  Cas.  670,  684. 
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The  neoe,ssity 
must  bo 
apparent. 


In  what 
waters  it 
applies. 


Scope  of  the 
article. 


THE  HEGULATIONS. 

In  The  Ceto  {x),  Lord  Fitzgerald  seems  to  have  been  of 
opinion  that,  where  risk  of  collision  exists,  for  a  ship  without 
necessity  to  stop  and  reverse  so  as  to  bring  herself  to  a  stand- 
still is  negligence  («/) .  It  is  submitted  that  no  such  general 
rule  can  be  laid  down,  though  under  certain  circumstances 
the  manoeuvre  may  be  wrong. 

In  The  Beryl  (z),  Bowen  and  Pry,  L.J  J.,  questioned 
whether  the  words  "if  necessary"  mean  "if  it  is  actually 
necessary,"  or,  "if  the  officer  in  charge  should  reasonably 
think  that  a  necessity  ha«  arisen."  In  The  Ceto  (a),  it  was 
hfeld  that  the  latter  interpretation  is  the  correct  one. 

"  The  necessity  must  not  be  such  as  to  become  manifest 
only  when  all  the  facts  are  ascertained.  It  must  be  such  as 
would  be  apparent  to  a  seaman  of  ordinary  skiU  and'  prudence 
with  the  knowledge  which  he  possesses  at  the  time"  (&). 
Lord  Esher  had  previously  expressed  the  same  opinion: 
"  When  you  speak  of  rules  that  are  to  regulate  the  conduct 
of  people,  those  rules  can  only  apply  to  circumstances  which 
must  or  ought  to  be  known  to  the  people  at  the  time.  You 
cannot  regulate  the  conduct  of  people  as  to  unknown 
circumstances"  (c). 

Like  the  rest  of  the  regulations.  Art.  23  probably  applies 
in  rivers,  harbours,  and  other  tidal  waters,  as  well  as  at 
sea(d).  The  corresponding  Article  of .  the  Regulations  of 
1884  was  held  to  apply  in  the  Clyde,  where  local  rules  are  in 
force  (e). 

In  consequence  of  the  decision  of  the  House  of  Lords  in 
The  Khedive  (/),  it  is  of  the  highest  importance  that  the 
construction  and  application  of  Art.  23  should  be  properly 
understood;  for  though  the  presumption  of  fault  consequent 
on  a  breach  of  the  regulations  has  been  repealed  by  the  Mari- 


(a:)  (1889),  14  App.  Oas.  670. 

(y)  (1889),  14  App.  Cas.  670, 
693. 

(«)   (1884),  9  P.  D.  137,  144. 

(o)  (1889),  14  App.  Cas.  670; 
followed  in  The  Knarwater  (1894), 
63  L.  J.  Ad.  6S;  and  distinguished 
in  The  Lord  Bangor,  supra,  p.  194. 

(6)  Per  Lord  Herschell  at 
p.  694.  See  also  dicta  of  Lord 
Watson  at  p.  686. 

(c)  The  Beryl  (1884),  9  P.  D. 
137,  138.    These  words  were  quoted 


with  approval  by  Lord  Herschell 
'xD.The  Theodore  H.  Rand  (1886), 
12.  App:  Cas.  250;  and  by  Lord 
Fitzgerald  in  The  Ceto  (1889),  14 
App.". Cas.  670,  691.  See  also  The 
Dordogne  (1885),  10  P.  D.  6. 
,    (<?)  See  sitpra,  p.  299. 

(e)  lAttle  V.  Burns,  The  Owl  and 
The.Ariadne  (1881),  9  Ob.  of  Sess. 
Caa.  4th  ser.    118. 

if)-  (1879),  5  App.  Cas.  876; 
see  below,  p.   405. 


RULE  AS  TO  STOPPING  AND  KEVERSING. 

tiuiB  Conventions  Act,  1911,  the  obligation,  to  obey  tliem  Artiol»23. 
remains  (g) .  Like  the  other  steering  and  sailing  rules,  Art.  23 
must  be  read  in  conjunction  with  Art.  27;  but  although  that 
Article  has  been  held  to  justify  a  steamship  in  not  stopping 
and  reversing  where  going  ahead  is  the  one  only  chance  of 
avoiding  collision,  the  officer  who  elects  not  to  stop  and 
reverse  his  engines,  where  there  is  risk  of  collision,  takes 
upon  himself  a  heavy  responsibility.  The  requirements  of 
the  law  in  this  matter  can  only  be  appreciated  by  a  careful 
examination  of  the  cases. 

It  was  held  by  the  Privy  Council  that  the  corresponding  ^'/'eJemond 
Article  (Art.  16)  of  the  Regulations  of  1863  applied  only  of  Elgin. 
"  when  there  is  a  continuous  approaching  of  the  two  ships;" 
that  the  "stop  and  reverse"  and  "crossing"  rules  were  to 
be  read  together;  that,  so  reading  them,  it  was  evident  that 
the  duty  to  slacken  or  stop  and  reverse  did  not  necessarily « 
arise  at  the  moment  at  which  the  "crossing"  rule  became 
applicable;   and  that  if  two  ships,  approaching  each  other 
under    circumstances   such     that    the    "meeting"    rule    is 
applicable,  port  their  helms  so  that  there  is  no  longer  risk  of 
collision,  there  is  no  duty  on  either  ship  to  slacken,  or  to  stop 
and  reverse  {h).  '. 

This  seems  to  bo  the  effect  of  the  decision  in  The  Jssmond 
and  The  Earl  of  Elgin:  The  facts  in  that  case  were  as 
follows: — The  Jesmond  was  a  screw  steamship  of  589  tons 
register,  in  water  ballast.  The  Earl  of  Elgin  was  a  screw 
steamship  of  608  tons  register,  with  a  cargo  of  coals  on 
board.  Each  ship  sighted  the  other  in  the  open  sea  at  a 
distance  of  a  mile  and  a  half..  They  were  approaching  each 
other  at  a  joint  speed  of  eight  or  nine  miles  an  hour,  on 
courses  nearly  opposite,  and  nearly  end  on.  The  Jesmond 
put  her  helm  to  port  and  brought  red  to  red.  She  did  not 
slacken  her  speed,  or  stop  or  reverse  her  engines.  It  was 
contended  that  she  ought  at  the  moment  when  she  ported  to 
have  slackened  her  speed.  It  was  held  by  the  Privy  Council 
that,  having  ported  and  brought  red  to  red,  the  orig'inal  risk 

(j^)  See  supra.  Chap.  II.  313;  The  Baltimore,  34  Fed.  Eep. 

(A)  The  Jesmond  and  The  Earl  660.  The  present  Article  does  not, 
of  Elgin  (1872),  L.  K.  4  P.  C.  1;  however,  apply  to  "meeting" 
and  see  The  Milwaukee,  Brown  Ad.      ahips  as  did  Art.  16  of  1863. 
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The  Shonddii. 


of  collision  was  determined,  and  that  she  was  under  no 
obligation  then  or  afterwards  to  slacken  her  speed.  This 
case  was  followed  by  the  Privy  Council  in  The  Rhondda  (i) . 

The  circumstances  of  that  case  were  as  follows: — The 
steamship  Rhondda  rounding  Faro  Point  from  the  westward, 
to  enter  the  Straits  of  Messina,  saw  the  mast-head  and  red 
lights  of  The  Alsace  Lorraine  on  her  starboard  bow,  distant 
about  a  mile.  Her  helm  was  put  hard-a-port.  No  order 
was  given  to  the  engines,  which  were  going  full  speed  ahead. 
The  vessels  were  approaching  each  other  at  a  combined  rate 
of  fifteen  miles  an  hour.  Owing  to  a  current,  or  eddy  tide, 
taking  the  ship  on  her  starboard  bow,  she  did  not  properly 
answer  her  helm.  As  soon  as  this  was  perceived  her  engines 
were  stopped  and  reversed.  It  was  held  by  the  Privy 
Council  that  The  Rhondda  was  not  in  fault  by  the  rule  laid 
down  in  The  Khedive  (k),  for  not  stopping  and  reversing, 
when  the  other  ship  was  first  seen.  If  The  Rhondda  had 
answered  her  port  helm,  the  risk  of  collision  would  have  been 
determined,  and  she  was  under  no  obligation  to  slacken  her 
speed  or  to  stop  and  reverse.  It  was  only  when  the  failure 
of  her  port  helm  manoeuvre  became  apparent  that  the  duty 
to  stop  and  reverse  arose.  She  did  then  stop  and  reverse, 
and  was  therefore  free  from  blame.  In  the  words  of  Lord 
Watson  in  The  Khedive,  it  was  a  case  where  the  "  crossing" 
rule  "  could  not  reasonably  be  held  to  apply  before  the 
moment  at  which  it  was  actually  obeyed"  (Z). 

There  is  some  difiiculty  in  reconciling  The  Beryl,  decided 
by  the  Court  of  Appeal,  with  the  decisions  in  The  Jesmond 
and  The  Rhondda.  In  The  Jesmond  it  was  held  that  the 
"meeting"  and  "stop  and  reverse"  rules  were  to  be  read 
together;  in  The  Beryl,  Brett,  M.  R.,  held  that  the  corre- 
sponding Regulations  of  1880  (Arts.  Ip  and  22)  were  wholly 
independent  of  the  "  stop  and  reverse"  rule  (Art.  18),  which, 
he  said,  "  does  not  in  any  way  modify,  clash  with,  or  require 
to  be  construed  at  the  same  time  as,  the  other  rules,"  but  is 
a  wholl;^  independent  rule.  It  applies,  like  the  other  rules, 
at  the  moment  before  risk   of   collision   exists,  when    the 


(«)  (1883),  8   App.   Cas.   549. 
(70  (1880),  5  App.   Cas.  876. 


Q)  1880),   5   App.    Cas.   902. 
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position  and  action  of  two  steamships  is  such  as  to  involve  Article  >8. 
risk  of  collision.  "It  must  apply  if  the  circumstances  are 
such  that  an  officer  of  ordinary  skill  and  care  would  be  bound 
to  come  to  the  conclusion  that,  if  the  ships  continue  to 
approach  each  other,  there  will  be  risk  of  collision"  (m). 
It  does  not  appear  that  either  The  Jesmond  or  The  Rhondda 
was  cited  in  The  Beryl ;  and  it  may  be  doubted  whether  the 
interpretation  placed  upon  the  "stop  and  reverse"  rule  in 
The  Jesmond  is  not  preferable  to  that  adopted  in  The  Beryl. 
The  .latter  case  has,  however,  been  followed  in  the  Court  of 
Appeal  and  House  of  Lords  (w),  but  in  view  of  the  altera- 
tions to  the  rule  made  in  1897,  the  earlier  interpretation  may 
well  be  adopted,  if  the  question  comes  up  again  for 
consideration . 

The  distinction  between  The  Desmond  and  The  Khedive,  2'a«  Voor- 
subsequently  decided  by  the  House  of  Lords,  should  be  noted .  The  Khedive. 
The  facts  in  The  Khedive  were  as  follows : — The  Khedive  and 
The  Voorwaarts  were  two  ocean  steamships  of  3,740  and 
3,000  tons  register  respectively.  They  were  proceeding  off 
the  coast  of  Penang  at  full  speed  upon  nearly  parallel  and 
opposite  courses,  each  having  the  other  on  her  starboard  bow, 
green  light  to  green  light.  When  they  were  from  half  to 
three-quarters  of  a  mile  apart  The  Voorwaarts  suddenly 
ported,  showing  her  red  to  The  Khedive,  and  thereby  caused 
risk  of  collision .  The  helm  of  The  Khedive  was  put  hard-a- 
starboard.  This  was  held  to  be  a  right  manoeuvre.  At 
the  same  time  the  order  was  given  to  stand  by  her  engines; 
a  minute  and  a-half  afterwards  the  engines  were  stopped 
and  reversed;  one  and  a-half  minutes  after  this  the  collision 
occurred.  By  not  slackening  her  speed  or  stopping  and 
reversing  when  the  red  light  of  The  Voorwaarts  came  into 
view  The  Khedive  infringed  the  crossing  rule.  The  House  of 
Lords  held  her  in  fault  by  reason  of  the  presumption  arising 
from  her  breach  of  a  regulation  (o) .  The  Court  of  Appeal 
had  gone  into  the  question  whether,  having  regard  to  the 
suddenness  of  the  peril  caused  by  The  Voorwaarts'  change 

(»»)   Per  Brett,  M.  R.,  9  P.  D.  M.  C.  488. 
141.  (o)    Under  the   Merchant   Ship- 

(«)   The    Dordogne    (1884),    10  ping    Act,   1873    (36    &    37    Viet. 

P.    D.    6;    The    Me.mnon,    6    Asp.  c.  85),  a.  17. 
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Article  28.  of  course,  the  paptain  of  TKe  Khedive  h&A.  shown  want  of 
proper  care,  skill  or  nerve  in  not  giving  the  absplutely  right 
order  to  the  engines  for  a  minute  and  a-half  after  The  Voor- 
waarts'  red.  light  came  into  view;  the  House  of  Lords  held 
that,  having  deliberately  elected  to  keep  his  engines  going 
ahead  full  speed,  and  not  to  stop  and  reverse,  he  had  infringed 
the  regulations,  and  was  therefore  to  be  deemed  in  fault 
under  the  statute  (p). 
The  Benares.  There  is  difficulty  in  ■  reconciling  the  decision  in  The 
Benares  (q),  a  case  subsequently  decided  by  the  Court  of 
Appeal,  with  some  of  the  dicta  of  the  learned  lords  who 
addressed  the  House  in  The  JS,hedive,  and  even  with  the 
principle  upon  which  the  decision  in  the  latter  case  appears 
to  be  founded.  But  The  Khedive  was  before  the  Court  of. 
Appeal  in  The  Benares,  and' the  intention  of  the  Court  was  to 
decide  nothing  contrary  to  The  Khedive.  That  case  was  dis- 
tinguished as  depending  upon  special  and  different  circum- 
stances. The  circumstances  differed  in  this:  that  in  The 
Khedive  the  not  stopping  and  reversing  was  wrong,  as  matter 
of  seamanship,  and  probably  contributed  to  the  collision  (see 
5  App.  Cas.  898,  899);  whereas  in  The  Benares  the  depar- 
ture from  the  regulations  was  "  the  one  chance  still  left  of 
avoiding  danger  which  was  otherwise  inevitable."  The 
manoeuvre  adopted — keeping  on  at  full  speed — though  un- 
successful, was  held  to  be  "necessary,"'  and  therefore  in 
accordance  with  Art.  23  of  the  Regulations  of  1884. 

At  first  sight  The  Khedive  seems  to  decide  that  a  steam- 
ship will  always  be  held  in  fault  if,  having  an  opportunity  to 
stop  and  reverse,  and  not  being  compelled  to  keep  on  by 
danger  other  than  that  of  collision,  she  does  not  stop  ani 
reverse  before  the  collision  occurs.  But  although  there  are 
dicta  in  that  case  pointing  to  such  a  conclusion,  the  decision 
as  applied  to  the  facts  of  the  case  does  not  go  so  far.  If  the 
circumstances  are  such  that  departure  from  the  "  stop  and 
reverse  "  rule  was  necessary  within  the  meaning  of  the  regu- 
lations, a  ship  will  not  be  held  to  be  in  fault  though  she  does 
not  stop  or  reverse  before  the  collision.     Such  circumstances 


(p)  (X880),  5  App.  Cas.  876. 
(g)    (1884),   9   P.    D.    16.      The 


Sal-agosaa   (1892),   7    Asp.    M.    O.. 
289,  seems  a  similar  case. 
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existed  in  The  Benares.  A  steamship,  The  Gerarda,  going  Article  28. 
seven  knots,  saw  a  green  light  a  point  on  her  port  bow  distant 
about  three-quarters  of  a  mile.  Her  helm  was  put  to  star- 
board, and  very  shortly  afterwards  The  Benares  was  seen  with 
her  port  side  open  and  showing  no  red  light.  The  helm  of 
The  Qetarda  was  put  hard-a-starboard  and  the  engines  kept 
on  full  speed.  The  Benares  struck  The  Gerarda  on  her  star- 
board side.  It  was  found  that  the  first  starboarding  of  The 
Gerarda  was  not  wrong,  and  that  after  seeing  The  Benares' 
port  side  the  only  chance  of  escaping  collision  was  for  The 
Gerarda  to  hard-a-starboard  and  keep  on  at  full  speed,  as 
she  did.  It  seems,  therefore,  £hat  not  to  stop  and  reverse 
when  a  collision  is  in  fact  inevitable,  but  in  the  reasonable 
opinion  of  the  person  in  charge  may  possibly  be  avoided  by 
keeping  on  full  speed,  is  not  an  unnecessary  departure  from 
the  regulations. 

In  the  case  of  The  Memnon  (r),  that  vessel  was  held  to  The  Memmn. 
blame  for  a  collision  Avith  The  San  Salvador.  They  were 
steamships  crossing  nearly  at  right  angles.  The  Sam  Salva- 
dor, though  she  had  The  Memnoji  on  her  own  starboard  bow, 
took  no  step  to  avoid  collision  until  she  was  within  three 
ships'  lengths  of  her,  when  she  starboarded.  The  course  and 
speed  of  The  Memnon  were  such  that,  had  The  San  Salvador 
kept  her  course.  The  Memnon  would  have  passed  ahead  of 
her  without  collision,  and  Th&  Memnon  stopped  her  engines 
as  soon  as  The  San  Salvador  starboarded.  It  was  held  that 
The  Memnon,  as  well  as  The  San  Salvador,  was  to  blame; 
that  those  on  board  her  were  not  justified  under  the  circum- 
stances in  assuming  that  The  San  Salvador  would  do  what 
was  right;  that  they  ought  to  have  seen  that  the  courses  of  the 
two  vessels  involved  risk  of  collision,  and  accordingly  that 
they  ought  to  have  slackened  her  speed  or  stopped  and  re- 
versed earlier.  Under  the  preteent  regulations  The  Memnon 
would,  it  seems,  have  been  free  from  blame. 

A  steamship.  A.,  by   porting,  to   another,  B.,  that   was  TkeArmtom 
approaching  her  with  ail   her  lights   showing,  shut' in  the 
green  light  of  B.;  but  B.  by  'perverse  starboarding  brought 

(»■)   (1889),  6  Asp.   M.  C.  317,       WiUon  v.  Currie,  (1894)  App.  Cm. 
488.    As  to  assuming  fihat  the  other      116.  ,  •    , 

vessel  will  do  the  right  thing,  dist. 
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Article  23. 


j?%e  Stanmore. 


The  2'hames 
and  The 
Zutetia. 


The  Libra. 


Application 
of  Art.  23  in 
a  fog. 


her  green  again  into  view;  thereupon  A.  again  ported  and 
shut  in  B.'s  green;  B.,  continuing  to  starboard,  again  brought 
her  green  into  view,  and  a  collision  followed.  It  was  held, 
under  the  Act  of  1873,  that  A.  was  in  fault  for  not  having 
stopped  and  reversed  before  the  collision  (s). 

In  The  Stanmore  the  duty  to  stop  and  reverse,  and  not  to 
stop  only,  was  insisted  upon.  There  the  alteration  of  tlie 
otlier  ship's  course  at  the  distance  of  a  quarter  of  a  mile  was 
indicated  by  the  apparent  closing  of  the  masthead  and  side 
light  (f). 

In  The  Thcnnes  and  The  Lutetia  a  vessel  was  held  in  fault 
for  not  having  stopped  and  reversed  "when  the  risk  of 
collision  must  have  been  apparent"  (m). 

So,  in  America,  where  two  steamships,  The  C.  and  The  M., 
were  approaching  one  another  on  nearly  parallel  opposite, 
but  slightly  converging  lines,  and  in  a  position  to  pass  clear, 
The  C.  ported  and  ran  across  The  M.,  rendering  collision 
imminent,  and  The  M.  did  not  slacken,  signal,  or  reverse  till 
after  the  porting  of  The  C.  It  was  held  that  The  M.  as  well 
as  The  C.  was  to  blame,  the  Court  saying  that  there  was  such 
uncertainty  in  the  movements  of  The  C.  a,»  called  for  the 
closest  watch  and  the  highest  diligence  (a;) . 

A.,  a  steamship  rounding  Tilbury  Ness  in  the  Thames, 
under  a  port  helm,  was  approaching  another,  B.,  on  the  other 
side  of  the  point  in  such  a  position  that,  if  she  had  not  been 
under  a  port  helm,  there  would  have  been  risk  of  colHsion; 
it  was  held  by  Brett,  L.  J.,  that  it  was  not  the  duty  of  A.  to 
stop  and  reverse  under  one  of  the  Thames  Rules,  which  is 
very  similar  in  terms  to  Art.  23  («/). 

In  The  Ebor  (z)  Lord  Esher  said  that  Art.  18  cannot  be 
broken'  without  at  the  same  time  breaking  Art.  13  of  the 
Regulations 'of  1884.  This  cannot  be  said  of  the  corre- 
sponding Articles  (Art.  16  and  Art.  23)  of  the  existing 
regulations,  by  reason  both  of  the  additional  paragraph  now 


(«)  T/ie  Arratoon  Apcar  (1889), 
15  App.  Gas.  37. 

(0  The  Stanmore  (1885),  10 
P.  D.  134.  As  to  the  closing  of 
the  lights  indicating  a  change  of 
course,  see  above,  p.   367. 

(«)  The  Thames  and  The  Lutetia 


(1884),  9  App.  Cas.  640,  6ol.  Cp. 
The  Nortt  Kap  and  The  Sandhill, 
(1894)  App.  Gas.  646. 

(»)  The  Manitoba,  15  Davis, 
U.  S.  97. 

(y)  (1881),  6  P.  D.  139. 

(«)   (1886),  11  P.  D.  25. 
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contained  in  Art.  16  and  also  of  the  limitation  of  the  duty  ArticU  as. 
to  stop  and  reverse  to  the  vessel  which  is  directed  to  keep  out 
of  the  way.  It  may  be  observed,  horwever,  that  a  vessel, 
hearing  a  fog  signal  apparently  forward  of  her  betim,  the 
position  of  which  is  not  ascertained,  does  not  in  all  circum- 
stances fulfil  her  duty  by  complying  with  Art.  16  alone. 
Thus  a  steamship  was  held  in  fault  for  not  reversing  as  well 
as  stopping  on  hearing  a  single  blast  of  a  fog-horn  appa- 
rently on  the  port  bow,  since  it  was  considered  that  those  in 
charge  of  her  should  have  realised,  having  regard  to  the  wind, 
that  a  sailing  ship  was  likely  to  cross  ahead  of  them  on  the 
starboard  tack  (a).  This  rule,  however,  will,  it  seems,  only 
apply  to  cases  in  which  the  indications  of  the  position  and 
probable  course  of  the  vessel,  in  respect  of  which  the  Rules 
would  in  clear  weather  require  some  course  to  be  taken,  are 
reasonably  clear,  and  where  they  were  not  so  reasonably  clear 
a  steamship  was  held  in  fault  for  keeping  her  course  and 
speed  under  the  crossing  rule  (&). 

Under  former  regulations  there  are  many  decisions  as  to 
the  duty  of  a  steamship  in  a  fog,  hearing  the  whistle  of 
another  which  she  cannot  see.  The  question  will  arise,  how 
far  are  these  decisions  applicable  under  the  existing  Art.  23  ? 
It  has  been  already  pointed  out  that  the  corresponding 
Article  of  former  regulations  (cf .  Art.  18  of  1884)  applied  to 
both  ships;  the  present  Art.  23  applies  only  to  the  ship 
"  which  is  directed  by  these  rules  to  keep  out  of  the  way." 
It  has  been  held  that  the  obligation  to  reverse  does  not  arise 
until  the  circumstances  are  known  and  the  necessity  is 
apparent  (c) ;  and  the  reasoning  upon  which  these  decisions 
were  founded  is  applicable  to  the  existing  Art.  23.  It 
would  seem,  therefore,  that  under  the  present  law  the  duty 
to  reverse  does  not  arise  {d)  until  the  ships  are  in  sight  of 
each  other,  or  until  the  course  of  the  ship,  whose  duty  it  is 
to  keep  her  course,  is  clearly  indicated  to  the  other  by  the 
different  directions  in  which  her  whistle  is  heard. 

(a)  The  Merthyr  (1898),  8  Asp.  {o)  Supra,  pp.  14,  61;  and  infra, 

M.  C.  475.  P-   410. 

(6)  The  Cathay   (1900),  9  Asp.  (,d)  Except,  possibly,  in  tlie  case 

M.  C.  35.     See  also  Crawford  and  of  a  steamship  hearing  the  fog-horn 

Another  v.   Qranite  City  8.B.   Co.  of  a  sailing-ship  close  to  her  and 

<1906),  So.  L.  Rep.  xliii.  732.  forward. 
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Article  28.  j^^  yjg^,  Qf  j^jjg  present  Art.  16  and  decisions  thereon,  it  is 
unnecessary  to  do  more  than  summarise  the  result  of  the 
numerous  decisions  on  the  application  of  the  "  stop  and 
reverse  "  rule  of  former  regulations  to  a  steamship  hearing 
the  fog-horn  or  whistle  of  another  ship  in  a  fog. 

According  to  these  older  cases,  a  steamship  in  a  fog, 
hearing  the  whistle  of  another  steamship  approaching,  was 
bound  to  bring  herself  to  a  standstill,  at  the  latest  when  the 
ships  were  within  hailing  distance,  though  she  was  not  bound 
to  stop  and  reverse  her  engines  as  soon  as  she  heard  the 
whistle  of  another  (e) .  Where  two  steamships  were  approach- 
ing each  other  with  the  risk  of  collision,  and  one  of  them,  by 
altering  her  course,  determined  the  risk,  the  regulations  did 
not  require  her  to  stoiD  or  reverse  (/);  but  if  the  risk  was  not 
in  fact  determined,  although  the  course  might  have  been 
altered,  then  it  became  incumbent  upon  her  to  stop  and  re- 
verse (g).  Where  an  omission  to  stop  and  reverse  might  by 
possibility  have  contributed  to  the  collision,  then  the  guilty 
of  such  omission  was  in  fault,  though  those  on  board  showed 
no  want  of  ordinary  skill,  care,  or  nerve  (h) .  On  the  other 
hand,  failure  to  stop'  and  reverse  was  not  deemed  a  fault 
unless  the  officer  knew,  or  ought  to  have  known,  that  the 
regulation  in  question  was  applicable  (i) .  Where  to  keep 
going  ahead  was  the  one  and  only  chance  of  escaping  collision, 
a  circumstance  was  considered  to  exist  which  justified  the  not 
stopping  and  reversing  (k) .  A  vessel  was  liable  to  be  held  at 
fault  where,  although  she  slackened  her  speed,  she  did  not  stop 
and  reverse  until  collision  was  inevitable,  if  she  had  had  an 


(e)     The    Frankland    and    The  Fed.  Eep.  288;  The  Bntannic,  39 

Kestrel  (1872),  L.  R.  4  P.  C.'529;  Fed.  Eep.  395;  Bonnell  v.  Boston 

The    Jesmond    and    The    Earl    of  Towboat   Co.,   89   Fed.   Rep.   757; 

Elgin   (1872),  L.   R.   4  P.   C.   1;  The  City  of  Atlanta,  26  Fed.  Rep. 

The  Love  Bird  (1881),  6  P.  D.  80;  456. 

The  I>ordogne  (1884),  10  P.  D.  6;  (A)  Th«  Khedive  (1880),  5  App.  ^ 

The  Kirby  Hall  (1883),  8  P.   D.  Oa3.    876. 

71;  y/ie  C'e«o  (1889),  14  App.  Cas.  (t)    The    Khedive,    supra;    The 

670,    695;    The    Bhor    (1886),    11  Beryl(im),%  V.  J),  i;  The  Ceto, 

P.   D.  25;   The  Harton   (1884),  9  supra;    The    Theodore    S.    Band 

P.  D.  44.  (1886),    12   App.    Ca*.    247;    The 

(/)  The  Jesmond,  supra.  Memnon  (1890),  6  Asp.  M.  C.  488; 

Iff)    The    Ceto,   sitpra;   see   abo  The  Emmy  Saase  (1884),  9  P.  D. 

The  J  ohm  M'Intyre  (1884),  9  P.  D.  81. 

135,  139;   The  Martello,  46  Davis,  (k)  The  Rosetta  (1888),  6  Asp. 

64;   Fabre  y.  Cunard  S.S.  C'o.,  53  M.  0.  310. 
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opportunity  of  doing  so  (I).     It  was  considered  the  proper    Article  23, 
course  for  a  vessel  hearing  the  fog  signal  of  another  forward   * 
of  her  beam,  the  position  of  which  was  not  ascertained,  to 
stop  and  proceed  with  caution,  although  not  enjoined  to  do  so 
by  therules  (m). 

Art.  23  does  not  reiquire  a  steamship  to  slacken  and  reverse  Art.  23  is  not 
at  the  very  moment  when  danger  arises.    "  A  man  must  have  ^ler/afere 
time  to  consider  whether   he  should  reverse  or   not.      The  isanoppor- 
Court  is  not  bound  to  hold  that  a  man  should  exercise  his  obeying  it. 
judgment  instantaneously,.    A,J8hort,  but  a  very  short,  time 
must  be  allowed  him  for  this  purpose  ",(?i).     But  it  is,  of, 
course,  not  an  excuse  for  non-compliance  with  Art.  23  that 
the  time  which  elapsed  between  the  risk  of  collision  becoming 
apparent  and  the  collision  was  so  short  that  the  engines  could 
not  reasonably  have  been  stopped  and  reversed,  if  the  short-, 
ness  of  the  time  was.due  to  want  of  a  proper  look-out.    Thus, 
where  it  was  proved  that  more  than  half-a-minute  must  have 
elapsed  from  the  red  light  of  an  approaching  steamship.  A., 
coming  into  view  on  the  starboard  bow  of  the  other,  B.,  had 
a  good  look-out  been  kept  on  board  B.,  B.  was  held  in  fault 
for  not  having  reversed  before  the  collision.    If  the  red  light 
had,  in  fact,  been  visible  for  only  half-a-minute  before  the 
collision,  it  seems  that  the  vessel  would  not  have  been  held  in 
fault  for  not  stopping  and  reversing  in  so  short  a  time  (o). 

It  appears  that  neglect  to  obey  Art.  23  wiU.  cause  a  ship  to  Object  of 
be  held  in  fault,  if  the  omission,  though  it  could  not  have  minimize 
contributed  to  the  collision,  might  have  caused  or  contributed  damage  as 

'  well  as  to 

to  the  damage  (p) .  And  in  The  Voorwaarts  and  The  Khedive,  prevent 

Lord  Watson  said  that  the  rule  (Art.  16  of  the  Regulations  o°llisi°"- 

of  1863)  was  enacted  "  with  a  view  to  obviate  the  risk  and 

minimize  the  results"  of  a  collision  (g") . 

A  paddle-wheel  steam  trawler,  going  through  the  water  (r)  Compliance 

with  Article 

(0  The  Ceto,  supra;  The  Beryl,  Div.  28th  June,  1887. 
supra.  (o)  The  Emmy  Saase,  siipra. 

(m)  The  Rosetta  (1888),  6  Asp.  (p)  jghe  Thames  and  The  Lutetia 

M.  O.  310.  (1884),  9  App.  Cas.  640,  649,  652. 

in)   Per    Butt;    J.,    The  Emmy  Cf.  The  Kaiser  Wilhelm  1.1.  (1915), 

Home   (1884),   9   P.    D.    81;    fol-  85  L.  J.   (P.)  26,  excessive  speed 

lowed    in    The    Ngapoota,    (1897)  in  a  fog  increasing  the  damage. 
App.  Cas.  391 ;   see  also  Windham,  (q)  (1880),  5  App.  Oas.  903,  904. 

and    Others   v.    Robertson    (1905),  (r)   The  Tweedsdale   (1889),   14 

Sc.   Law  Bop.  xlii.  602;    and  see  P.    D.    164.     That  she  was  going 

per  Brett,   M.    R.,   The  JBei-yl,  9  through  the  water  is  clear  fromr  the 

P.  D.  137,  138;  The  Hubbuclc,  Ad.  facts. 
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Article  23. 

by  trawler 
at  work. 


The  burden  is 
upon  a  vessel 
that  does  not 
obey  Art.  23 
to  show  why 
she  did  not 
do  so. 


Overtaken 


Engines  not 
to  be  set  on 
ahead  until 
risk  is  over. 


one  or  one-and-a-half  knots  with  her  trawl  down,  saw  a  sailing 
ship  approaching  her  with  both  her  side  lights  open  for  ten 
or  twelve  minutes .  She  stopped  without  reversing  her  engines 
as  soon  as  danger  becanie  imminent.  It  was  assumed  bj 
Butt,  J.,  that  the  "  stop  and  reverse  "  j;ule  applied  to  her  (s), 
and  he  held  that  she  had  complied  with  it. 

Though  Art.  23  does  not  apply  to  saiUng  ships,  it  has 
been  said  that  a  sailing  ship  in  a  fog,  or  under  circumstances 
similar  to  those  in  which  Art.  23  applies,  is  under  a  cor- 
responding obligation  to  shorten  sail  and  reduce  her  speed  as 
much  as  possible  (t). 

Where  a  steamship  that  is  required  by  the  regulations  to 
keep  out  of  the  way  has  been  in  collision,  and  it  is  proved  or 
admitted  that  she  did  not  before  the  collision  stop  or  reverse, 
it  seems  that  the  burden  is  on  her  to  show  why  she  did  not 
comply  with  Art.  23.  This  burden  she'  may  discharge  by 
showing  that  she  was  unable,  or  had  not  the  opportunity,  to 
stop  and  reverse  (m),  or  that  the  omission  to  do  so  was  the 
only  chance  of  escaping  collision  (a;) . 

In  America,  it  has  been  held  by  the  Supreme  Court  that 
the  rule  requiring  a  steamship  to  slacken  does  not  apply 
where,  if  both  ships  continue  their  courses,  they  will  pass 
clear,  although,  if  either  deviates  from  her  course,  there  will 
be  risk  of  collision  (y) . 

A  steamship  being  overtaken  by  another  vessel  is  not 
"approaching"  the  overtaking  ship  within  the  meaning  of 
Art.  23.  Her  duty,  therefore,  is  to  keep  her  course  and 
speed  under  Art.  21,  and  not  to  slacken  under  Art.  23,  for 
that  Article  does  not  apply  to  her  (z). 

To  comply  with  Art.  23,  a  vessel  must  not  only- slacken  or 
stop,  but  she  must  not  set  her  engines  ahead  again  until  the 
risk  of  collision  is  past  (a).. 


(s)  At  least  as  regards  stopping. 
As  to  reversing,  probably,  she  could 
not  with  safety,  because  of  her 
trawl  warp.  ♦ 

(«)  See  per  Brett,  M.  R.,  The 
Sordogne  (1883),  10  P.  D.  6,  12, 
and  see  supra,  p.   363. 

(u)  See  The  Khedive  (1880),  5 
App.  Cas.  876,  902. 

(iB)  The  Benares  (1884),  9  P.  D. 
16. 


(y)  The  Free  State,  1  Otto,  200; 
Brown,  Adm.  251.  See,  however, 
The  Manitoba,  1-5  Davis,  97. 

(z)  The  Franoonia  (1877),  2 
P.  D.  8. 

(a)  In  Dowell  v'.  General  Steam 
Navigation  Co.  (1856),  5  EU.  &  B. 
195,  raider  the  old  law,  it  was  held 
that  a  ship  was  in  fault  if  she  did 
not  continue  to  exhibit  a  light  so 
long  as  danger  of  collision  existed. 


RULE  AS  TO  STOPPING  AND  REVERSING.  4l;i 

If  a  steamship  sights  another,  and  cannot  make  out  what     Article  23. 

course  she  is  upon,  it  is  her  duty  at  once  to  slacken  until  she  Duty  to  stop 

can  ascertain  what  the  stranger's  course  is,  so  that  she  may  en|Seswhere 

be  able  to  take  the  measures  required  by  the  regulations  (b):  the  other 

ju  ^j  Lj.  1.     ■         ,,,  ,•  ship's  ]ight8 

and  she  m,ust  do  so  betore  altering  her  helm,  or  takmg  any  or  course 

decisive  step;  for  if  she  does  not,  and  by  altering  her  helm  ^^°*ut 

without  knowing  the  other  ship's  position  and  course,  causes 

a  collision,  she  will  be  held  to  be  in  fault  (c). 

Apart  from  the  regulations,  where  there  is  probable  danger  Speed  of  a 
in  clearing  other  craft,  it  is  negligent  for   a   steamship   to  appr"aohmg 
approach  them,  without  slackening,  at  a  high  rate  of  speed,  other  craft. 
In  America  it  has  been  held  by  the  Supreme  Court  that  a 
large  steamer  approaching  a  tug  with  a  number  of  barges  in 
tow,  and  surrounded  by  other  vessels,  was  bound  to  slacken, 
and  not  "  hurl  herself  like  a  projectile  in  the  midst  of  them  " 
at  the  rate  of  seventeen  miles  an  hour,  taking  the  chance  of 
clearing  them  (d).    And  in  another  case  it  was  held  by  the 
same  Court  that  a  large  steamer  entering  a  harbour  or  narrow 
channel  was  bound  to  go  at  such  speed  as  is  consistent  with 
the  safety  of  other  vessels  (e). 

A  steamship  in  the  North  Sea  on  a  clear  night,  going  eight 
or  nine  knots  over  trawling  ground,  and  running  into  a 
smack  which  showed  no  light  astern,  was  held  not  to  be  in 
fault  for  going  too  fast  (/).  In  an  early  case  (g),  it  was  held 
that,  on  a  dark  night  in  the  Bristol  Channel,  ten  knots  was 
an  improper  speed  for  a  steamship. 

In    applying  Art.  23  it  must   be   borne   in   mind    that  Stopping  and 
reversing  the  propeller,  whilst  the  ship  has  headway  through  alway^a  "° 

the  water,  always  diminishes  the  turning  power  of  the  helm,  prudent 
'  -^  T  ■  -1   ™ea8iire. 

In  the  case,  therefore,  of  a  screw  steamship    stopping  and 

reversing  her  engines  it  is  not  always  a  necessary,  or  even  a 

prudent,  step  for  her  to  take  when  at   close  quarters  with 

another  ship.     On  the  other  hand,  the  common  excuse  that 

(&)     The    Bona    and    The    Ava  {d)  The  Syracuse,  9  Wall.  672; 

(1874),    2   Aap.    M.    0.    182;    The  followed  in  TAe  i«cjf,  74  Fed.  Rep. 

General  Lee  (1869),  19  L.  T.  750.  572. 

(c)    The   Bougainville   and   The  (e)   The  City  of  Paris,  9  Wall. 

Jas.    C.    Stevenson    (1874),   L.   R.  634;  and  see  The  Corsica,  9  Wall. 

5  P.  C.  316.     As  to  ships  in  a  fog,  630. 

see  The  Frankland  (1873),  L.  R.  (/)  The  Pacific  (1884),  9  P.  D. 

4    P.    C.    529;    The    Kirhy  Hall  124. 

(1883),  8  P.  D.  71.  (5')    The    Rose    (1844),    2    W. 

Rob.  1. 
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Article  23. 


Effect  of 
reversed 
screw  whilst 
the  ship  hag 


the  engines  were  not  stopped  and  reversed  because  of  the 
deadening  effect  of  the  reversed  propeller  upon'  the  port 
helm  is  viewed  by  the  Court  with  suspicion  (h) . 

It  may  be  convenient  here  to  state  shortly  the  effect,  under 
ordinary  circumstances,  of  reversing  the  propeller,  whilst  the 
ship  has  headway  through  the  water,  an  effect  which  must 
always  be  taken  into  consideration  in  determining  the  appli- 
cation of  Art.  23.  The  behaviour  of  a  steamship  under  these 
circumstances  was  not  so  generally  known  in  the  year  1862, 
when  the  "  stop  and  reverse  "  rule  was  framed,  as  it  is  at  the 
present  day.  The  propeller  exerts  considerable  turning  power 
on  the  ship,  whether  going  ahead  or  astern,  but  more  par- 
ticularly when  going  astern  (i) .  The  effect  is  most  strongly 
marked  when  the  propeller  is  going  astern  and  the  ship  has 
headway  through  the  water,  the  circumstances  under  which 
Art.  23  is  usually  applicable.  The  turning  effect  is  in  the 
one  direction  or  the  other,  according  as  the  screw  is  right  or 
left-banded.  A  right-handed  screw  revolves,  when  the 
engines  are  going  ahead,  viewed  from  astern,  from  left  to 
right;  a  left-handed  screw  from  right  to  left.  When  the 
screw  is  not  deeply  immersed,  and  froths  air  into  water,  it 
exerts,  when  reversed,  considerable  power  to  turn  the  ship's 
head  independently  of  the  rudder,  the  ship  turning  to  star- 
bioard  or  port,  almost  irrespective  of  the  helm  (fc),  according 
as  the  screw  is  right  or  left-handed.  This  effect  is  produced 
even  whilst  the  ship  has  headway  through  the  water;  it 
increases  as  the  ship's  way  is  stopped.  It  sometimes  nearly 
disappears  when  the  screw  is  so  deeply  immersed  that  it  does 
not  churn  air  into  water  (T) .  Under  the  same  circumstances 
— that  is  to  say,  whilst  the  ship  has  headway  through  the 
water,  and  the  engines  and  screw  are  working  astern — the 
action  of  the  rudder  is  the  reverse  of  that  which  it  has  whilst 
the  engines  and  screw  are  going  ahead.  This  reverse  action 
of  the  rudder  is  always  feeble,  and  is  different  for  different 


(h)  As  in  The  Arratoon  Apoar 
(1889),  15  App.  Caa.  37. 

(»)  This  seems  to  depend  upon 
the  fact  that  the  lower  blades  of 
the  propeller  being  more  immersed 
have  a  greater  turning  power  than 
the  upper. 

(A;)   See  an  account  of  experi" 


ments   with   The   Tabor,   Nautical 
Mag.  1880,  p.  323. 

(?)  This  is  not  the  case  with  all 
ships.  The  writer  has  seen  a 
loaded  steamship  backed  put  from 
alongside  a  wharf  and  turned  at 
right  angles  to  it  almost  entirely 
by  the  action  of  her  reversed  pro- 
peller. 


RULE  AS  TO  STOPPING  AND  HEVERSING.  415 

ships,  and  even  for  the  same  ship  under  different  conditions     ArtieU  23. 
of  loading.    When  there  is  wind  sufficient  to  heel  the  ship, 
the  advancing  end  of  the  ship,  whether  head  or  stern,  will 
always  seek,  or  fly  up  into,  the  wind. 

The  comhined  influences  of  (1)  the  reversed  screw,  (2)  the 
wind,  and  (3)  the  rudder,  severally  acting  in  the  manner 
above  described,  determine  the  course  of  the  ship  until  her 
way  is  stopped.  Their  utmost  effect,  when  all  acting  in  the 
same  direction  {e.g.,  screw,  right-handed;  helm,  starboard; 
wind,  on  the  starboard  side),  is  small  compared  with  the 
influence  which  the  rudder  exerts  when  the  ship  and  engines 
are  going  full  speed  ahead.  A  circle  of  at  least  double  the 
radius  of  that  in  which  the  ship  will  turn,  when  going  ahead, 
is  required  for  her  to  turn  in  when  the  engines  are  going 
astern  under  the  circumstances  above  described.  So  marked 
is  this  diminution  in  the  turning  capability  of  a  ship  with 
her  screw  suddenly  reversed  from  full  speed  ahead,  that, 
under  some  circumstances,  a  vessel  running  at  right  angles 
upon  a  straight  coast  at  full  speed  might  avoid  going  ashore, 
by  keeping  on  full  speed  ahead  with  her  helm  hard  over, 
when  she  could  not  keep  off  the  shore  by  stopping  and 
reversing  her  engines. 

It  follows  from  the  general  rules  above  stated  that,  with 
engines  going  astern  whilst  the  ship  has  headway  through  the 
water,  the  position  and  direction  of  the  rudder  with  reference 
to  the  ship's  keel  is  of  paramount  importance.  Under  such 
circumstances,  a  vessel  with  a  right-handed  screw  will  turn 
her  head  much  quicker  to  starboard  (her  helm  being  to  port, 
and  her  engines  reversed)  than  it  is  possible  for  her  to  turn 
her  head  to  port;  and  vice  versa  with  a  left-handed  screw  (to),. 

(m)   The  authority  for  most  of  p.    323;    Transactions   of   the   In- 

the  statements  in  the  text  is  the  stitute  of  Naval  Arehiteot3,  1879,  a 

Beport,    published    in    1875,    of  a  paper  by  A.  J'.  Maginnis,  Esq.    In 

Committee    (J.    E.    Napier,    Esq.,  connection   with  this   subject,   the 

Sir    W.    Thompson,    W.    Froude,  following  facts,  collected  from  the 

Esq.,   J.   T.    Bottomly,   Esq.,   and  above  sources,  may  be  not  without 

Professor    Osborne   Reynolds)    ap-  interest:  A  screw  steamship  usually 

pointed  by  the  British  Association  answers  one  helm  quicker  than  the 

to   investigate   the    effect   of  pro-  other,     whether    going     ahead    or 

pellers  upon  the  steering  of  vessels.  astern;   but  different  ships  believe 

Further  information  upon  the  sub-  differently  in  this  respect.     When 

ject  will  be  found  in  Naval  Science,  just  starting,  a  steamship  will  an-, 

1873,   p.    89;    Nautical   Magazine,  swer  her  starboard  hebn  quickest 

1879,    pp.    529,    608;    ibid.   1880,  if  her  screw  is  right-handed,  and 


416  THE  KKGULATIONS. 


Article  24. 

Article  24.  Notwithstanding  anything  contained  in  these  rides,  every 
Overtaking  vessel,  Overtaking  any  other,  shall  keep  out  of  the  way  of  the 
*'P"  overtaken  vessel. 

Every  vessel  coming  up  with  another  vessel  from  any  direc- 
tion more  than  two  points  abaft  her  beam,  i.e.,'  in  such  a 
position,  with  reference  to  the  vessel  which  she  is  overtaking, 
that  at  night  she  would  be  unable  to  see  either  of  that  vessel's 
side  lights,  shall  be  deemed  to  be  an  overtaking  vessel;  and 
no  subsequent  alteration  of  the  bearing  between  the  two 
vessels  shall  make  the  overtaking  vessel  a  crossing  vessel 
within  the  meaning  of  these  rules,  or  relieve  her  of  the  duty 
of  keeping  clear  of  the  overtaken  vessel  until  she  is  finally 
past  and  clear. 

As  by  day  the  overtaking  vessel  cannot  always  know  with 
certainty  whether  she  is  forward  of  or  abaft  this  direction 
from  the  other  vessel,  she  should,  if  in  doubt,  assume  that 
she  is  an  overtaking  vessel,  and  keep  out  of  the  way. 

This  Article  is  identical  with  Art.  24  of  the  Regulations 
of  1897,  and  corresponds  with  Art.  20  of  1884,  and 
Art.  17  of  1863.  The  wording  is  slightly  different, 
but  the  efiect  seems  to  be  precisely  the  same.  The 
opening  words  of  the  Article,  "  Notwithstanding  .  .  .," 
were  originally  (n)  inserted  in  order  to  make  it  clear 
(1)  that  Arts.  20  and  24  do  not  conflict;  that  a  sailing  ship 
overtaking  a  steamship  is  to  keep  out  of  the  way  of  the 
latter;  and  also  (2)  that  the  overtaking  vessel  is  to  keep  out 
of  the  way  of  the  other,  although  she  is  crossing  the  course  of 
the  latter  (o).  The  definition  of  an  "overtaking"  ship  was 
inserted  in  1897;  but,  although  never  before  stated  in   the 

her  port  helm  if  her  screw  is  left-  (o)  In  these  oases  there  was  an 

handed.     When  going  ahead  at  a  apparent  conflict  between  Art.  15 

moderate  or  full  speed  she  answers  and  Art.  17  of  the  Regulations  of 

her    port    helm    quickest    with   a  1863.     See.  The  Philotaxe   (1877), 

right-handed,    and    her    starboard  3  Asp.  M.  C.  612;  The  Wheatsheaf 

helm  with  a  left-handed  screw.    In  and  The  Intrepide  (1866),  13  L.  T. 

a  note  to  The  Normandie,  43  Fed.  612;  and  between  Art.  12  and  Art. 

Eep.  161,  162,  are  given  the  results  17.      See    Ths    Peokforton    Castle 

of  experiments  as  to  the  stopping  (1877),  2  P.  D.  222;  3  P.  D.  11; 

and    turning    capabilities    of    an  The  Franconia  (1877),  2  P.  D.  8; 

Atlantic  liner.  The  Aurania  and  The  Republic,  29 

(«)  In  the  Eegulations  of  1880.  Ped.  Rep.  98. 


OVERTAKING  SHIP.  'li7 

regulations,  it  merely  formulates  the  dicta  of  the  judges  and     Article  84. 
decisions  of  the  Courts  (p). 

The  overtaking  ship  must,  if  circumstances  permit,  under 
Art.  22,  pass  astern  and  not  ahead  of  the  other.  The  latter 
must,  under  Art.  21,  not  alter  her  course  or  speed. 

Article  10  (supra,  p.  339)  requires  a  ship  that  is  "being 
overtaken"  to  show  a  light  astern.  The  phrases  "over- 
taking "  and  "  being  overtaken  "  appear  to  be  correlative  (q). 

The  Moliere  (r)  is  a  decision  shovi^ing  that  under  the 
Regulations  of  1884  the  duty  of  the  overtaking  vessel  to 
keep  out  of  the  way  did  not  cease  until,  in  the  words  of  the 
present  Art.  24,  "she  is  finally  past  and  clear," 

Under  a  provision  of  the  Tyne  bye-laws,  that  ''  when 
steam  vessels  are  proceeding  in  the  same  direction,  but  with 
unequal  speed,  the  vessel  which  steams  slowest  shall,  when 
overtaken,"  take  certain  steps  to  enable  the  other  to  pass,  it 
was  held  by  the  Privy  Council  that  this  rule  applied  only  to 
a  vessel  overtaking  and  passing  another  actually  on  the  same 
course  as  herself  (s). 

In  The  Cayuga  (t),  the  Supreme  Court  of  the  United 
States  expressed  an  opinion  that  a  vessel  was  "overtaking" 
another  within  the  meaning  of  Art.  17  of  the  Regulations  of 
1863  only  when  astern  of  the  other  and  pursuing  the  same 
general  direction.  In  that  case  it  was  held  that  two  steam- 
ships on  intersecting  courses  (S.  by  E.  and  S.S.W.)  were 
crossing  ships,  although  one  was  abaft  the  beam  of,  and 
going  faster  than,  the  other.  This  case  would  not  be  fol- 
lowed in  this  country,  and  is  inconsistent  with  other  American 
decisions  (u). 

(jo)  See  The  Franconiu  ^1877),  2  as  they  bear  upon  the  question  as 

P.  D.  8,  12;   per  Lord  Herschell,  to  what  is  an  "overtaking"  ship. 

The  Main   (1886),   11   P.   D.   132,  (?)    But   see   The   Main   (1886), 

139.     The  observations  of   Sir  R.  11  P.  D.  132,  where  the  definition 

Phillimore     in     The     JBrexdalbane  by  Fry,  L.   J.,  of  a  ship  that  is 

(1882),    7    P.    D.    186,   as    to   the  "being  overtaken"  is  wider, 

"crossing"    rule    prevailing    over  (r)  (189Z)  T.  217 ;  ci.  The  Nai- 

the  overtaking  rule,  and  of  raem-  ragansett,  10  Blatchf.  475. 

bers  of  the  Court  of  Appeal  in  TAe  (s)   The  Henry  Morton    (1874), 

Feckforton  Castle   (1878),  3  P.  D.  2  Asp.  M.  C.  466. 

11,  doubting  the  correctness  of  the  (0  14   Wall.   270,   277. 

above   definition   of   "overtaking,"  («)  The  Oceanus,  5  Bened.  540. 

may  now  be  set  aside;  as  also  the  See  also  The  Governor,  Abbott,  Ad. 

cases   of  The   Chanonry   (1872),   1  108;     The    Rhode    Island,    Oleott, 

Asp.   M.   C.   569,  and  The  Bread-  505;   1  Blatchf.  363. 
albame  (1882),  7  P.  D.  186,  so  far 
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Article  24. 

TheriUe.  lliiit 
an  overrakiig 
ship  must 
keep  out  of 
the  way,  iB  a 
rule  of  the 
maritime  law. 


Duty  of  over- 
taken ship. 


'■  Shall  keep 
out  of  the 
way.'' 


The  rule,  that  an  overtaking  ship  must  keep  out  of  the 
way  of  a  ship  ahead,  was  a  rule  of  the  maritime  law,  and  was 
merely  formvilated  by  the  Regulations  of  1863  (x).  It 
clashed,  however,  with  the  other  equally  well-established  rule, 
that  a  ship  with  the  wind  free  must  keep  out  of  the  way  of 
another  close-hauled.  In  an  American  case,  where  a  brig 
and  a  schooner  were  upon  converging  courses,  the  schooner 
overtaking  the  brig,  it  was  held  that  the  brig  was  in  faulfifor 
not  keeping  out  of  the  way,  she  having  the  wind  free.  It 
was  said  that,  if  she  had  been  close-hauled,  it  would  not  have 
been  her  duty  to  keep  out  of  the  way  (2/).  Under  the 
existing  law,  a  sailing  ship  overtaking  another  must  keep  out 
of  the  way,  though  she  is  close-hauled,  and  the  other  free. 

A  ship  cannot,  it  seems,  be  an  "  overtakiiig "  ship  unless 
she  is  going  faster  than  the  ship  ahead  («) . 

Where  the  overtaking  ship  was  on  the  quarter  of  the  ship 
ahead,  and  the  latter  altered  her  course  so  as  to  give  the 
other  ship  more  room,  it  was  held  that  she  did  not  thereby 
depart  from  the  regulations,  so  as  to  be  held  in  fault  for 
a  collision  which  followed  (a).  If  an  overtaken  ship  is 
compelled  to  alter  her  course  in  order  to  avoid  another  ship, 
or  for  any  other  reason,  she  must  not  alter  more  than  is 
necessary  (6);  otherwise  she  will  fail  to  justify  her  alteration 
under  Art.  27,  and  will  be  held  in  fault  under  the  statute  for 
infringing  the  regulations. 

A  ship  that  was  being  overtaken  wilfully  obstructed  the 
other.  It  was  held  (in  America)  that  she  was  alone  in  fault, 
although  there  was  some  negligence  in  the  other  ship  (c). 

The  words  "  shall  keep  out  of  the  way  "  have  given  rise  to 
a  difference  of  judicial  opinion  in  a  cas6  where  the  leading 
ship  had  altered  her  course.  In  such  a  case,  Lord  Esher, 
M.  R.,  and  Lopes,  L.  J.,  thought  that  no  more  was  required 
of  the  overtaking  ship  than  ordinary  care,  and  that  if,  using 
such  care,  she  nevertheless  failed  to  keep  out  of  the  way,  she 
would  not  be  held  in  fault  for  an  infringement  of  the  Article. 


(x)  Whitridge  v.  Dill,  23  How. 
448. 

(y)  The  Clement,  1  Sprague, 
257;  2  Curtis,  363.  The  Supreme 
Court  was  equally  divided 

(£>  The  Franoonia  (1877),  2 
P.  D.  8. 


(a)  The  Franoonia  (1877),  2 
P.  D.  11. 

(S)  The  Saragassa  (1892),  7  Asp. 
M.  C.  289.  Cf.  The  Wooda  (1915). 
31  T.  L.  R.  222. 

(<j)  Ga-ffner  v.  Pigott,  116  Fed. 
Rep.   486. 


OVKRTAKING  SHIP.  419 

Kay,  L.  J.,  thought,  on  the  other  haad,  that  the  obligation     Article 24. 
On  her  is  absolute,  and  that,  unless  she  proved  that  the  action 
of  the  leading  ship  made  the  collision  inevitable,  or  unless 
she  brought  herself  within  the  saving  words  of  Art.  27,  she 
must  be  held  in  fault  (d) . 

The  duty  of  the  ship  which  is  being  overtaken  to  show 
a  light  astern  is  considered  in  a  previous  Article.     ■ 

It  is  the  duty  of  a  steamshipi  overtaking  a  sailing  ship  to 
keep  out  of  the  way  of  the  latter,  both  by  virtue  of  Art.  20 
and  Art.  24. 

The  following  cases  illustrate  the  application  of  Art.  24:  — 

A  steamship  attempted  to  pass  a  sailing  ship  turning  up  Oases  illus- 
the  Thames  against  a  head  wind.    Owing  to  the  latter  going  application 
about  when  she  got  to  the  edge  of  the  tide,  the  steamer  ran  °'  ■^'^^-  ^^■ 
into  her.     It  was  held  that  the  sailing  ship  was   under  no 
obligation  to  give  notice  that  she  was  going  about,  and  that        , 
the  steamer  in  attempting  to  pass  did  so  at  her  own  risk  (e). 

Where  a  sailing  ship,  A.,  with  ,the  wind  free,  was 
approaching  another,  B.,  hove-to,  and  driving  to  leeward  in  • 
such  a  direction  that  her  side  lights  were  not  for  some  time 
visible  to  A.,  it  was  held  that  it  was'^the  duty  of  A.  to  keep 
out  of  the  way  (/) .  It  does  not  appear  whether  the  decision 
was  on  the  ground  that  A.  was  "overtaking"  B.,  or  that  A. 
was  "crossing"  B.  and  to  windward  of  her,  with  the  wind 
on  the  same  side,  or  whether  it  was  A.'s  duty  to  keep  out  of 
the  way  because  she  was  going  free  and  the  other  ship 
hove-to. 

■  When  two  ships  turning  to  windward  in  narrow  waters 
are  close-hauled  on  the  same  tack,  one  following  in  the  wake 
of  the  other,  if  the  leading  ship  goes  about,  and  the  following 
ship  cannot  stand  on  without  risk  of  collision,  it  is  the  duty 
of  the  latter  to  keep  out  of  the  way  of  the  ship  ahead  by 
going  about  (g). 

If  two  ships  are  turning  to  windward,  and  the  one  ahead, 
instead  of  going  about,  wears,  it  seems  that,  whilst  she  is  in 


(d)  The  Saragassa  (1892),  7  Asp.  (1865),  2  Mar.  Law  Gas.  0.  S.  240. 
M.  0.  289.  (ff)  TM.Priscilla  (1870),  L.  E. 

(e)  The  Palatine  (1872),  1  Asp.  3  A.  &  E.  125;  but  see  The  Annie, 
-M..  C.  468.  (1909)  P.  176. 

(/)    The   Eleanor   v.    The   Alma 
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Artiol*  24. 


Amerioau 
cases . 


the  act  of  wearing  and  approaching  the  ship  astern,  the  latter 
is  not  an  "  overtaking  "  ship,  and  that  she  is  not  required  to 
keep  out  of  the  way  (Ji). 

When  two  sailing  vessels  are  cross-tacking  up  a  channel 
and  one  is  overtaking  the  other.  Art.  17  applies,  and  the  over- 
taken vessel,  when  on  the  port  tack,  must  give  way  to  the 
overtaking  vessel  on  the  starboard  tack  (i). 

The  Beaton  and  The  Polcevera  were  on  nearly  parallel 
(S.W.  by  W.,  about)  courses.  The  Polcevera  being  abaft 
the  starboard  beam  of  The  Beaton  and  overtaking  her.  When 
the  ships  were  three  or  four  miles  apart,  The  Polce^'era  altered 
her  course  to  S.  ^  W.,  thereby  causing  risk  of  collision. 
It  was  held  that  she  was  in  fault  for  a  collision  that 
followed  (7c). 

The  following  American  cases  illustrate  the  application 
of  Art.  24:— 

A  schooner  luffing  up  to  come  to  an  anchor,  when  a  short 
distance  ahead  of  a  steamship,  was  held  not  to  be  in  fault  for 
a  collision  which  followed  (I). 

The  principle  that  an  overtaking, ship  does  not  cease  to  be 
bound  to  keep  out  of  tlie  way  until  she  is  past  and  clear  of 
the  other  ship  was  applied  in  the  case  of  the  overtaking  ship 
rounding  to,  to  come  to  an  anchor  (m). 

Two  tugs  were  racing  (twelve  knots)  for  a  schooner.  One 
was  overtaking  the  other,  and,  before  she  was  clear,  attempted 
to  cross  her,  and  so  forced  her  into  collision  with  the  schooner. 
The  overtaking  tug  was  held  alone  in  fault  (n) . 

Two  ships  were  working  to  windward  in  company,  one 
overtaking  the  other.  The  leading  ship  went  about,  and  the 
overtaking  ship  did  the  same,  but  missed  stays  and  took  a 
stem  board  into  the  other.  The  overtaking  ship  was  held 
alone  in  fault  for  standing  too  close  to  the  other  (o) . 

A  collision  occun-ed  between  an  overtaking  steamship  and 


(A)  The  Falkland  and  The  Navi- 
gator (1864),  Bt.  &  Lush.  204. 

(0   The  Annie,  (1906)   P.   176. 

(A)  The  Seaton  (1884),  9  P.  D. 
1;  of.  Veberweg-v.  La  Compagnie 
Genira^e  Tranaatlantigue,  60  Fed. 
Eep.   461. 

(l)   The  Helm  Keller,  50-  Fed. 


Rep.  142. 

(m)  The  Bendo  and  The  Samp- 
son, 44  Fed.  Bep.  439. 

(m)  The  Jesse  Spavlding,  60  Fed. 
Rep.  583.     Cf.  The  Sandhill,  (1894>- 
App.  Caa.  646. 

(o)    The    Stephen    Bennett,    54 
Fed.  Bep.  207. 
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a  tug  just  cast  off  from  the  ship  ahead,  alongside  which  she 
had  been  lashed.  The  overtaking  steamship  had  not,  in 
accordance  with  the  law  in  America,  signalled  her  intention 
of  passing  the  ship  ahead.  .It  was  held  that  she  was  in  fault 
foi-  the  collision,  although,  until  the  tug  oast  off,  she  was  not 
aware  of  the  presence  of  the  tug  (p) . 

A  vessel  was  held  in  fault  for  attempting  to  pass  another 
ahead  in  a  channel  so  narrow  that  there  was  risk  in  making 
the  attempt  (q). 

The  rule  has  been  held  to  apply  in  a  case  where  the  over- 
taken vessel  was  going  astern  (r). 


Artlole  S4. 


Article  2t. 


Article  25. 

In  narrow  channels  Mery  steam  vessel  shall,  when  it  is  safe 
and  practicable,  keep  to  that  side  of  the  fairway  or  mid- 
channel  which  lies  on  the  starboard  side  of  siich  vessel. 

This  Article  ife  identical  with  Art.  25  of  the  Eegulations  of 
1897,  and  corresponds  with  Art.  21  of  1884,  from  which  it 
differs  only  verbally. 

The  Article  is  substantially  the  re-enactment  of  a  rule 
which,  having  been  in  force  from  1840  (s)  to  1862,  was  in  9  &  lo  Vict, 
that  year  repealed.  In  1846,  steamships  were  required  to 
keep  on  the  starboard  side  of  mid-channel,  "  due  regard  being 
had  to  the  tide  and  the  position  of  each  vessel  in  such  tide." 
In  The  Leith  (t),  this  was  interpreted  to  mean  that  a  ship 
was  tx)  keep  on  the  starboard  side,  "  provided  it  may  be  done 
with  convenience  and  safety"  to  the  other  vessel.  By  the 
Steam  JSTavigation^Act,  1851,  s.  27,  and  the  Merchant  Ship- 
ping Act,  1854,  s.  297,  the  rule  was  re-enacted  with  the 
omission  of  the  words  as  to  having  regard  to  the  tide.  In 
several  cases  (u)  decided  under  these  Acts,  it  was  held  that 


0.  100,  8.  9. 


14  t  16  Vict, 
c.  79. 

17  &  18  Vict, 
o.  104. 


(j»)  Robinson  v.  Detroit,  ^c. 
Steam  Nav.  Co.,  73  Fed.  Bep.  883. 

(?)  The  City  of  Paris,  1  Bened. 
174;  9  Wall.  634;  The  Narragan- 
sett,  10  Blatchf.  476;  The  Nova 
Bootian  and  The  Quebec,  2  Quebec 
L.  E.  1;  The  Farewell,  8  Quebec 
L.  R.  87. 

(r)  The  Sicilian  Prince,  128  Fed. 
133. 


(s)  By  the  Trinity  House  regula- 
tion of  that  date. 

(<)  (1849),  7  Not.,  of  Cas.   137. 
iu)  The  Ihcke  of  Sussex  (1840), 

1  W.  Eob.  274;  The  Sylph  (1855), 

2  Sp.  75;  The  Panther  (1853),  1 
Sp.  31;  The  Ualvina  (1863),  1 
Moo.  P.  C.  N.  S.  357;  The 
Mceander  and  The  Florence  Night- 
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Article  25. 


25  &  26  Vict, 
c.  63. 


Cousequence 
of  navigating 
on  the  wrong 
side  of  a,  nar- 
row channel. 


What  is  a 
' '  narrow 
channel"? 


no  practice  of  the  river  as  to  ships  keeping  in  or  out  of  the 
strength  of  the  tide,  and  no  considerations  of  convenience, 
would  justify  a  deviation  from  the  express  enactment  as  to , 
keeping  on  the  starboard  side.  By  the  Merchant  Shipping 
Act,  1862,  s.  2,  the  starboard  side  rule  was  repealed,  and 
from  1862  to  the  1st  of  September,  1880,  vessels  were  free 
to  navigate  on  either  side  of  rivers,  except  in  certain  waters 
where  a  special  rule  was  in  force  under  local  Acts.  Such 
special  rules  are  now  in  force  in  the  Mersey,  the  Clyde,  the 
Tyne,  the  Tees,  and  in  Cork  or  Queenstown  harbour  (a;) ; 
also  in  the  Danube  («/).  Vessels  entering  Sorel  harbour  are 
required  to  keep  on  the  port  side  (z). 

The  re-enactment  of  the  starboard  side  rule  and  its 
insertion  in  the  regulations  are  of  the  utmost  consequence  to 
seamen.  Any  person  in  charge  of  a  ship  who  navigates  her 
on  the  wrong  side  of  a  narrow  channel,  besides  being  guilty 
of  a  misdemeanour,  will  in  most  cases  subject  himself  and  his 
owners  to  liability  for  any  collision  occurring  when  he  is  on 
his  wrong  side. 

There  is  considerable  difficulty  in  defining  a  "narrow 
channel."  A  "narrow  channel"  need  be  of  no  particular 
lengtli,  and  may  be  formed  by  extremities  of  two  breakwaters 
at  the  entrance  to  a  harbour  (a) .  The  rule  has  been  applied  to 
the  Straits  of  Messina  (&) ;  the  Swin,  at  the  Middle  Light  (c) ; 
the  entrance  of  Falmouth  harbour  (d) ;  the  Cardiff  drain  at 
its  junction  with  the  entrance  channel  to  the  Roath  basin  (e); 
the  Scheldt  at  Antwerp  (f) ;   the  Golden  Gate  entrance  to 


ingale,  ibid.  63;  The  Seine  (1859), 
Swah.  411;  The  Hand  of  Prmn- 
denoe  (1856),  ibid.  107;  The  Unity 
(1856),  ibid.  101;  The  Nimrod 
(1851),  15  Jur.  1201,  are  decisions 
under  the  starboard  side  rule  of 
former  Acts.  Cf.  Occidental,  fc. 
Co.  V.  Smith,  74  Ped.   Rep.   261. 

(x)  See  Appendix  for  some  of 
these  rules.  ¥ot  an  application  of 
the  Tees  rule,  see  The  Martf 
LoUen  (1887),  6  Asp.  M.  O.  262. 

(y)  The  Yotirri  and  The  Spear- 
man (1884),  10  App.  Cas.  276; 
The  GUeveden,  (1894)  App.  Cas. 
625. 

(z)  42  Vict.  u.  29  (Canada),  Art. 
28. 


(ffl)  Cf.  pe»'  Alverstone,  0.  J.,  in 
T/ie  Kaiser  Wilhelm  der  Grosse, 
(1907)  P.  259,  at  pp.  263,  264. 

(6)  The  Rhondda  (1883),  8  App. 
Cas.  549. 

(o)  The  Minnie,  (1894)  P.  336; 
The  Oorennie,  ibid,  p.  338,^  note. 
But,  owing  to  an  alteration  in 
lights,  the  whole  breadth  of  the 
Swin  is  now  the  channel.  See  The 
Oporto,  (1897)  P.  249. 

(d)  The  Olydach  (1884),  5  Asp. 
M.  C.  336. 

(c)  The  Levermgton  (1886),  11 
P.  D.  117. 

(/)  The  WhitUeburn  (1900),  9 
Asp.  M.  C.  154.  The  rule  was 
assumed  to  apply  here. 
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Sail  Francisco  harbour  {g);  th«  channei  leading  to  the  inner  Attioie2:\ 
harbour,  Sydney,  N.  B.  (A);  the  river  Humber  between  the 
Bull  and  Clee  Ness  buoys  on  the  soiltli  side  and  the  buoys  on 
the  north  side  (i);  Queenstown  harbour  (;);  the  Solent  (fc); 
the  entrance  to  Cherbourg  harbour  (J);  the  entrance  channel 
formed  by  the  east  and  west  pier  at  Swansea  (to)  ;  the  Eirth 
of  Forth  from  the  Fortli  Bridge  upwards  (to),  land  between 
the  Beamer  Kock  and  the  Forth  Bridge  (o);  the  northern  en- 
trance to  the  Great  Bitter  Lake  in  the  Suez  Canal  (p) ; 
the  Firtli  of  Clyde  above  a  line  drawn  from  the  Clock  light- 
house to  the  Gantoeks  beacon  (g),  and  the  North  Lowestoft 
Roads  (gg).  On  the  other  hand,  an  outward  part  of  the 
sea  channels  at  the  entrance  of  the  Mersey  (r);  the  harbour 
of  Lerwick  inside  its  northern  and  southern  entrances  (s) ; 
ajid  the  Sound,  six  miles  wide,  outside  the  western  entrance 
to  Vineyard  Sound  on  the  American  coast  (t),  have  been 
held  not  to  be  narrow  channels  (u). 

Under  the  earlier  Act  there  was  considerable  discussion  as  Meaning  of 
to  the  meaning  of  "  mid-channel  "  (a;).  Li  the  present  Article  ,.  ^|^™^^^' 
"fairway  or  mid-channel"  would  appear  to  mean  the  deep  channel." 
water  channel  navigable  for  heavy  ships.     It  would  seem 
that  it  is  to  the  starboard  side  of  the  centre  of  such  deep 
water  channels  that  vessels,  both  those  navigating  within  the 
deep  water  channel  and  those  navigating  in  waters  which, 

(^)  Occidental,  #c.  Co.  v.  Smith,  mated  that  they  oonaidered,  but  did 

74.  Fed.  Eep.   261.  not  decide,  that  the  Clyde  was  a 

(Ji)   The   Cuba  v.   McMillan,  26  "  narrow  channel "  to  aa  far  down 

Sup.  Ct.  (Canada)  651.     The  rule  as     a     line     drawn     from     Little 

also  applies  to  the  Narrows  at  Van-  Cumbrae    Lighthouse    to    Garroch 

coMxeT.Bryce  v.  C.  P.  Ry.  Co.,  13  Head. 

Brit.  Col.  Eep.  446.  (ff?)  The  Ravenna,  (1918)  P.  26. 

(i)  The  Ashton,  (1905)  P.  21.  (r)  The  Mceander  (1862),  1  Moo. 

(;■)    The    mengariff,    (1905)    P.  P.   C.   N.   S.  63   (under  a  former 

106.  Act). 

(K)  The  Assaye,   (1905)  P.  289,  (s)    The   Seymolicus,    (1909)    P. 

291.  109- 

(V)    The    Kaiser     Wilhelm     'der  (t)   Donnell  v.   Boston  Towboat 

Groase,  (1907)  P.  259.  Co.,  89  Fed.  Rep.  757. 

(m)  The  Prince  Leopold  de  Bel-  («)  For  decisions  aa  to  the  appli- 

gique    (1909)  P.  103.  cation  of  this  rule  to  waters  in  the 

(»)'  Kerr  v.   Screw   Collier  Co.,  neighbourhood   of  New   York,   see 

Ltd     (1910)  App.  Cas.  165.  The  Islander,  152  Fed.   385;   The 

(o)    Zihrul  V.    CormacJc    (1904),  Wrestler,    144   Fed.    334   and   153 

(O.H.)   12  S.   L.  T.   294.  Fed.  973.     The  application  of  the 

(p)     The     Knaresboro,     (1900)  rule  to  Lowestoft  North  Roads  has 

(1907)  P.  38,  note.  not    been    decided,    see    The   Try 

(a)    Clyde'  Navigation    Trustees  Again,  Ship.  Gaz.,  June  2nd,  1908. 

V.    Wilhelmsen  (1915),   S.   C.   392  (a;)  Smith  v.  Voss  (1857),  2  H. 

—a.    of    Sess.      The    Court  inti-  &  N;  97. 
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Article  85. 


"  Safe  and 
practicable." 


How  to  be 
applied. 


although  outside  of  the>  deep  water  channel,  are,  however, 
ooraprised  within  the  "narrow  channel, "  must  keep  («/). 

The  words  "  when  it  iS  safe  and  practicable"  qualify  the 
rule;  but  probably  they  have  no  further  effect  than  the 
saving  clause  of  Art.  27  («).  Probably  they  would  apply  to 
a  steamship  on  her  right  side  of  the  channel  falling  in  with  a 
sailing  ship  on  her  wrong  side,  so  as  to  require  the  steamship 
to  keep  out  of  the  way  of  the  sailing  ship  in  compliance  with 
Art.  20,  notwithstanding  the  fault  of  the  latter  in  being  on 
her  wrong  side.  The  same  observation  applies  in  the  case  of 
an  overtaking  ship  or  any  other  ship  whose  duty  it  is  under 
the  regulations  to  keep  out  of  the  way. 

Difficulty  has  arisen  in  regard  to  the  application  of  the 
crossing  rule  as  between  vessels  proceeding  along  a  narrow 
channel  and  those  approaching  the  narrow  channel  with  a 
view  to  proceeding  along  it.  It  would  seem  that,  where  in 
such  circumstances  both  rules  may  be  reasonably  complied 
with,  then  obedience  to  both  rules,  is  incumbent  upon  the 
vessels. 

Thus,  where  a  ship,  A.,  being  in  Cardiff  drain,  was 
required  by  the  regulations  to  keep  on  the  starboard  side,  and 
the  other  ship,  B.,  was  in  the  entrance  channel  to  the  Roath 
basin,  it  was  held  that  they  were  crossing  ships,  and  that  A., 
having  B.  on  her  starboard  hand,  was  required  by  Art.  16  to 
keep  out  of  the  way  (a) . 

So  also  where  two  vessels  were  rounding  the  Glee  Ness  Buoj^, 
the  one  bound  from  Grimsby  to  the  sea  and  the  other  from  the 
sea  to  Grimsby,  the  incoming  vessel  was  held  at  fault  both  for 
being  on  her  -wrong'  side  of  the  channel  and  also  for  not 
keeping  lier  course  and  speed,  and  the  outgoing  vessel  was 
held  at  fault  for  hot  keeping  out  of  the  way  (6).  In  certain 
cases,  where  both  the  narrow  channel  and  crossing  rules  were 


(y)  The  G-lenr/ariff,  supra.  It 
may  be  noted  that  "  fairway  "  has 
been  defined  in  respect  of  Rule  28  (A) 
of  the  Thames  Kulea.  "Wherever 
there  is  an  open!  navigable  passage 
used  by  vessels  proceeding  up  and 
down  a  river  or  channel,  that  may 
be  said  to  be  a  fairway."  Per 
Bruce,  J.,  in  The  Blue  Bell,  (1895) 
P.  242,  at  p..24'6'.  This  definition 
was  accepted  in  The  Clutha  Boat 
147,  (1909)  P.  36. 


(x)  See  The  Try  Again,  supra. 
As  to  the  meaning  of  these  words 
in  former  Acts,  see  The  Vnity 
(1857),  Swab.  101;  Tl\s  Eand  of 
Providienae,  ibid.  107;  The  Nimrod, 
(1851),  15  Jur.  1201;  The  Panther 
(1853),  1  Sp.  31. 

(a)   The  Leverimgton   (1886),  11 
P.  D.  117;  The  Cuba  v.  McMillan,' 
26  Sup,  Ct.   (Canada)  651. 

(6)  The  Ashton,  (1906)  P.  21. 
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prima  facie  applicable,  compliance  with  one  or  both  rules  has  Article  S6. 
been  dispensed  with.  Thus  the  rules  of  seamanship  alone 
were  held  to  apply  to  vessels,  one  of  which  was  proceeding 
up  the  eastern  side  of  the  entrance  channel  of  Swansea 
harbour  and  the  other  entering  the  channel  from  a  channel 
leading  to  a  dock  also  on  the  eastern  side  of  the  channel.  It 
was  held  to  be  reasonable,  in  the  event  of  two  vessels 
approaching  the  point  of  intersection  of  the  two  channels,  for 
the  vessel  with  the  tide  against  her  to  wait  until  the  other 
had  passed  (c) .  In  the  case  of  The  Kaiser  Wilhelm  der 
Grosse  (d),  the  circumstances  were  different  frqni  those  dealt 
with  above,  inasmuch  as  in  that  case  both  vessels  were 
approaching  the  narrow  channel  with  a  view  to  passing 
through  it,  the  channel  consisting  of  the  strip  of  water,  some 
half-a-mile  wide,  lying  between  the  extremities  of  the  two 
breakwaters  protecting  the  entrance  to  Cherbourg  harbour. 
The  Court,  having  regard  to  evidence  of  custom  and  to  the 
rules  of  seamanship,  found  that  in  this  case  the  narrow 
channel  rule  alone  applied,  and  that  vessels  leaving  and 
entering  the  harbour  and  navigating  in  the  waters  adjoining 
the  entrance  should  keep  to  their  starboard  side  of  the  channel 
and  should  pass  port  side  to  port  side. 

If  a  ship's  business  takes  her  to  the  port  side  of  a  narrow 
channel,  she  is  not  required  by  Art.  25  to  keep  on  the  star- 
board side.  The  Perim,  in  a  narrow  channel  (near  Cron- 
fitadt),  was  held  not  to  be  in  fault  for  breaking  the  starboard 
side  rule  when,  at  the  time  of  the  collision,  she  was  making 
for  a  pilot  station  on  the  port  side  of  the  channel  to  discharge 
her  pilot  (e).  So  where  a  ship,  whilst  coming  out  of  dock 
at  Antwerp,  got  her  stern  to  the  east  side  of  the  river,  it  was 
held  til  at  she  was  not  therefore  to  be  held  in  fault.  Art.  25, 
it  was  held,  had  no  application  in  such  a  case  (/) . 

Questions  may  arise  as  to  the  application  of  the  starboard  Does  Art.  26 

side  rule  in  waters  where  local  rules  of  navigation  are  in  fo^g^^'r^gg™ 

Hre  in  force  P 

(o)  The  Prinoe  Leopold  de  Bel-  (<«)  (1907)  P.  259;  see  also  The 

gique,  (1909)  P.  103;  see  also  The  Knaresboro,  (1900)    (1907)   P.   38, 

Try  Again,  Ship.  Gaz.  2n(i  June,  n.,  and  p.  547,  infra. 

1908;  and  op.  The  Harvest  (1%%%),  (e)    The  Perim,   Ad.   Div.   10th 

11    P.    D.     90;     The   Winstanley,  Nov.  1886. 

(1896)   P.    297;    The   Knaresboro,  (f)  The    WhiUieburn    (1900),    9 

(1900)   (1907)  P.   38,  ji.  Asp.  M.  C.  154. 
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Article  26. 


Kules  in 

American 

riTers. 


force,  but  where  there  is  no  rule  eis  to  the  side  of  the  channel- 
upon  which  shipe  are  to  navigate.  It  is  submitted  that  in 
such  cases  Art.  25  has  no  application,  and  that  absence 
in  the  local  rules  of  ^  rule  requiring  vessels  to  navigate, 
on  one  side  of  the  channel  or  the  other  leads  to  the  in- 
ference that  vessels  are  free  to  navigate  in  any  part  of  the 
channel.  It  was  so  held  under  former  rules  with  reference 
to  the  navigation  of  the  Thames  at  Mill  wall  (gr) .  The 
question,  however,  is  not  free  from  doubt;  it  may  be 
contended  that  the  local  rules  are  supplementary  to  the  general 
regulations  {h).  Even  in  foreign  waters  there  is  reason  to 
think  that  the  starboard  side  rule  might  b©  applied  upon  the 
principle  enunciated,  in  The  Fyenoord  (i) .  The  general 
question  as  to  what  waters  the  regulations  apply  to  is 
considered  above,  p.  299. 

The  application  of  Art.  25  is  illustrated  by  the  cases 
relating  to  the  analogous  rule  applicable  to  vehicles-  on  a 
highway  on  land.  In  these  cases  it  has  been  held  that,  whilst 
a  driver  on  his  wrong  side  is  required  to  exercise  more  than 
ordinary  care  to  avoid  other  vehicles  (k),  the  rule  of  the  road 
is  not.  to  be  treated  as  the  sole  criterion  of  negligence  (I). 

At  the  trial  of  a  collision  case  before  a  jury  the  question 
has  arisen  whether  it  is  for  the  judge  or  for  the  jury  to  decide 
what  is  a  narrow  channel.    The  point  was  not  decided  (m). 

In  America  some  of  the  States  have  passed  laws  as  to  the 
side  on  which  vessels  are  to  navigate;  and  in  some  rivers 
there  is  a  customary  track.  Sometimes  a  ship  bound  up. 
stream  must  keep  on  one  side  or  the  other  of  mid-channel, 
leaving  the  middle  of  the  river  to  ships  bound  down.  In  the 
Bast  River,  at  New  York,  it  is  the  law  that  vessels  going  up 
or  down  shall  keep  in  mid-channel.  Where  a  ship  is  required 
by  law  or  usage  to  keep  on  one  side  or  the  other,  if  she  is  on 
her  wrong  side  she  is  held  to  be  in  fault  for  a  collision  with 


(9)  The  Ecoasaise,  Ship.  Gaz. 
IStli  Dec.  1885.  See,  however.  The 
Gere,  (1909)  P., 287.  See  also  The 
Carlotta,  (1899)  P.  223,  as  to  sup- 
plementing local  rules  by  the  sea. 
rufes. 

(A)  See  infra.  Art.  30. 

(0  (1857)",  Swab.  374. 


I'A)  Pluckwell  V.  Wilson  (1832), 
,5  Car.  &  P.  375. 

(?)  Wafdie  V.  Lady  Carr  (1822), 
2  Dow.  &  Ry.  255 ;  Wordsworth  v. 
Willan  (1905),  5  Esp.  273. 

(ot)  Australian  Steim  Nav.  Co. 
V.  Smith,  The  Victoria  and  The 
Keilau-arra  (1888),  14  App.  Cas. 
318. 
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another  ship  that  is  on  her  right  side  and  has  done  all  that     Article  25. 
the  law  requires  to  keep  clear  (ra). 

There  is  great  difficulty  in  determining  the  application  of  Difficulty  of 
some  of  the  Articles  of  the  general  regulations  to  ships  navi-  fT^i^sig^'^ 
gating  a  narrow  and  tortuous  river.    It  appears  to  have  been  ^i*  "meet- 
held  by  the  Privy  Council  (o),  in  the  case  of  two  ships  bound  ™^ndhig  ^ 
up  and  down  a  river,  and  first  sighting  each  other  on  opposite  "'^^'^• 
sides  of  a  point  of  land  round  which  the  river  winds,  that  the 
ships  are  not  "crossing"  ships  within  the  meaning  of   the 
regulations;  and  that,  if  they  are  then  on  different  sides  of 
the  river,  the  duty  of  each  is  to  pursue  her  course  as  if  the 
other  were  not  in  sight.    If,  when  they  first  sight  each  other 
on  opposite  sides  of  a  point  of  land,  they  are  both  in  mid- 
channel,  or  equi-distant  from  the  same  shore,  it  is  not  clear 
how,  and  on  which  side,  the  law  requires  them  to  pass  each 
other  {p) .    It  may  happen,  in  such  a  case,  that  owing  to  the 
way  of  the  ships  through  the  water  and  the  set  of  the  tide  it 
is  possible  for  them  to  clear  each  other  with  certainty  in  one 
way,  and  in  one  way  only. 

In  most  tidal  rivers  there  is  a  customary  track  for  vessels  Customary- 
going  with  the  tide,  and  another  for  those  going  against  it  (q). 
Its  course  depends  mainly  on  the  practice  for  'ships  with  a 
fair  tide  to  keep  in  its  strength,  and  for  those  with  a  foul  tide 
to  "cheat"  it,  or  keep  out  of  its  strength.  In  a  winding 
river,  where  there  is  an  off -set  of  the  tide  from  the  points  into 
the  opposite  bights,  ships  usually  cross  from  one  side  of  the 
river  to  the  other  at  or  about  particular  places  in  the  different 
reaches.  It  has  been  held  that  such  a  practice,  although  not 
strictly  a  custom  binding  upon  all  ships,  is  one  which  a  ship 
is  justified  in  following  and  in  assuming  that  other  ships  will 
follow  (r) .  And  it  appears  that  this  is  so  although  her 
position  with  regard  to  another  vessel  is  such  that  if  she  were 

(«)   1  Parsons  on  Shipping  (ed.  L.  J. 
1869),  682;   The  Ivanhoe  and  The  {g)   In  1912   there  was  no  rule 

Martha  M.  Heath,  7  Bened.  213;  in    the    Thames    that    steamships 

The  Vanderbilt,  6  Wall.  225;  The  should  keep  to  the  north  side  go- 

Bay  State,  3  Blatchf.  48.  ing  up;   the  only  rHile  was  that  of 

(o)  See  The  Velocity,  and  cases  port  to  port,  if  there  was  risk  of 

cited  below.  collision:  The  Marie  Gartz  (1913), 

(ji)  As  to  the  duty  of  two  ships  30  T.  L.  R.  702— H.L. 
rounding    a    bend    in    a   river    in  (r)    The    Esk    and    The    Niord 

opposite  directions,  one  outside  the  (1871),  L.   R.   3   P.  C.  436,  442; 

other,     see     The     Bywell     Castle  but  see  cases  cited  note  («),  p. '421. 
(1879),   4   P.    D.   219,   per   Brett, 


course  m 
rivers. 
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Article  25.  in  the  open  eea  th©  regulations  would  apply  and  require  her 
to  act  differently.  In  determining,  therefore,  what  are  the 
proper  steps  for  a  ship  to  take  in  order  to  avoid  another 
approaching  her  in  a  winding  river,  the  sinuosities  of  the 
river,  and  also  the  usual  course  of  vessels  in  the  river,  must 
be  taken  into  consideration.  In  cases  where,  if  each  ship 
continues  her  course  in  the  usual  track,  they  wiU  pass  clear, 
although  if  either  deviates  from  it  there  would  be  risk  of 
collision,  it  appears  that  the  regulations  do  not,  apply,  and 
that  it  is  the  duty  of  each  vessel  to  continue  her  course  in  the 
usual  track  and  as  if  the  other  were  not  in  sight  (s) . 

It  is  a  prudent  rule  in  a  winding  tidal  river,  in  the  absence 
of  special  regulations,  for  a  steamship  about  to  round  a  point 
against  the  tide  to  wait  until  a  vessel  coming  in  the  opposite 
direction  has  passed  clear,  and  a  steamship  was  held  in  fault 
for  disregarding  this  precaution  in  the  Scheldt  (t).  A  vessel 
coming  with  the  tide  should  give  a  warning  signal  on  her 
whistle  before  rounding  (u). 

It  appears,  however,  from  a  decision  of  the  Court  of  Appeal, 
that  the  cases  above  cited  as  to  the  application  of  the  general 
regulations  in  a  winding  river  do  not  necessarily  apply  in  a 
river  where  there  are  in  force  special  rules  made  under  a  local 
Act  for  the  express  purpose  of  regulating  its  navigation. 
Although  the  Thames  Kules  (of  1872)  were  identical,  as 
regards  crossing  ships,  with  the  sea  regulations,  it  seems  to 


(«)  The  Pekin,  (1897)  App.  Cas.  strong  opinion  that  where,  except 

532;  The  Velocity  (1870),  L.  E.  3  for  the  practice  of  the  river  as  to 

P.   0.   44;    The   Cologne  and  The  keeping  in  or  out  of  the  strength 

~     g&r  (1872),  L.  E.  4  P.  C.  519;  of  the  tide,  the  Trinity  Eule  of 


The   Msk   and  The  Niord    (1871),  1840   would   apply,   the   case   was 

L.  E.  3  P.  C.  436;   The  Kjoben-  not  taken  out  of  the  rule  by  the 

havn    (1873),   2, Asp.   M.   C.   213,  practice.      And   in    The  ' Duke    of 

lYl;    but  see   the   observations  of-  Sussex  (1840),  1  W.  Eob.  274,  it 

James,    L.    J.,   on   some   of   these  was  held  that  the  custom  of  the 

oases  in  The  Oceana  (1878),  3  P.  D.  river  as  to  vessels  availing  them- 

60;  see  also  yAe  if »toffi«fee.  Brown,  selves  of  the  strength  of  the  tide 

Ad.  313.    The  principle  adopted  in  was    superseded    by    the    Trinity 

the  above  cases  by  the  Privy  Coun-  Rule. 

oil,  that  in  determining  the  appU-  (i)  The  Talabot  (1889),  6  Asp. 

cation  of  the  regulations  in  a  wind-  M.  C.  602;   The  JEzardian,  (1911) 

ing   river  the  customary  track  of  P.  92.     So  in  America:   The!  P.  f 

ships  is  to  be  considered,  does  not  P.  M.  (No.  2),  44  Fed.  Eep.  698; 

appear   to  have   been  followed  by  aliter,  where  there  is  another  chan- 

Dr.  Lushington  under  former  Acta  nel  free  for  the  descending  ship: 

and  rules.     In  The  Friends  (1842),  The  City  of  Springfield,  26  Fed. 

1  W.  Eob.  478,  and  The  Gazelle  Eep.  158. 
(1842),  ibid.   471,  he  expressed  a  («)  The  Kennet,  (1912)  P.  114. 
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have  been  doubted  whether  the  decision  in  The  Velocity,  and  Article  26. 
other  cases  following  it,  that  two  ships  rounding  a  point  are 
not  within  the  "crossing"  rule,  would  be  followed  in  a 
similar  case  arising  under  the  Thames  Rules  (a; ).  The 
particular  point  decided  in  The  Velocity  does  not  arise  upon 
the  existing  Thames  Rules,  which  contain  no  rule  correspond- 
ing to  the  "crossing"  rule  there  discussed.  But  the  prin- 
ciple involved  in  that  and  the  other  decisions  above  referred 
to  is  of  wide  application,  and  has  an  important  bearing  upon 
the  existing  Thames  Rules,  as  well  as  other  rules  for  the 
navigation  of  winding  rivers.  That  principle  is  that  the 
questions,  Whether  there  is  risk  of  collision?  and,  What  rule- 
is  applicable  where  there  is  such  risk?  depend  rather  upon 
the  relative  positions  of  the  two  ships  in  the  river  a&  regards 
mid-channel,  and  upon  the  customary  track  of  ships  in  thf 
river,  than  upon  the  heading  of  the  two  ships  at  a  particular 
moment. 

The   following   cases   illustrate    the  view  taken   by    the  Americau 

C&fiGS  ftS  to 

Supreme  Court  of  the  United  States  as  to  the  application  of  theapplica- 
the  Regulations  of  1863  in  a  winding  river.  tionof  the 

°  ^  regulations 

A  sailing  ship  descending  a  river  on  a  southerly  course  ™  *  winding 
sighted  a  steamship  ascending  it.  In  accordance  with  the 
practice  of  the  river,  the  sailing  ship  was  on  the  west,  and  the 
steamship  on  the  east,  side  of  the  channel.  At  a  point 
between  the  two  vessels  the  river  took  a  bend  in  a  south- 
easterly direction.  On  reaching  this  point  the  sailing  ship's 
helm  was  put  to  starboard  in  order  to  round  the  bend. 
Instead  of  porting,  so  as  to  resume  her  course  in  the  usual 
track  along,  the  west  bank  at  a  point  where  the  channel 
turned  again  to  the  west  and  ran  in  its  original  southerly 
direction,  the  sailing  ship  continued  the  course  she  was  on 
after  her  helm  had  been  put  to  starboard.  Crossing  the 
channel  to  the  east  shore  she  ran  into  the  steamship,  which 
had  continued  her  original  course  along  that  shore.  It  was 
held  that  the  sailing  ship  was  in  fault  for  deviating  from  the 
customary  track  along  the  west  shore;  that  her  duty  under 
the  rule  (identical  with  Art.  18  of  the  Regulations  of  1863) 

(«)  The   Ooeano    (1878),   3   P.   D.  60. 


riTer. 
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Articia  25.  requiring  her  to  keep  her  course  was  to  keep  her  course  along 
the  west  shore,  deviating  from  a  straight  course  only  so  far 
as  the  winding  of  the  river  required  («/).  The  judgment  of 
the  Supreme  Court  in  this  case  is  to  the  effect  that  when  a 
point  of  land  or  other  obstruction  in  the  navigation  interferes 
with  the  literal  application  of  the  regulations,  they  are,  never- 
theless, to  be  complied  with  so  far  as  possible;  that  a  vessel 
required  by  the  law  to  keep  her  course,  if  she  is  compelled 
by  an  obstruction  or  bend  in  the  river  to  deviate  from  it, 
must  resume  her  original  course  as  Soon  as  possible.  And 
the  Court  expressly  held,  that  where  two  vessels  will  pass 
clear  if  each  adheres  to  the  customary  track,  the  regulations 
have  no  application;  and  that  a  vessel  deviating  from  the 
customary  track  in  supposed  obedience  to  the  regulations  is 
in  fault. 

In  The  Free  State  (z),  a  sailing  ship  was  crossing  a  river 
diagonally,  for  a  temporary  purpose,  when  she  sighted  a 
steamsliip  approaching  with  risk  of  collision;  the  Supreme 
Court  held  that  the  duty  of  the  saiKng  ship  was  to  keep  on 
her  course  across  the  river.  The  sailing  ship  ascending  the 
river  on  a  northerly  course  and  being  overtaken  by  a  steam- 
ship, starboarded  until  her  head  was  N.W.  by  N.,  in  order 
to  give  the  steamship  more  room  to  pass  on  her  starboard 
hand.  While  crossing  the  river  on  the  N.W.  by  N.  course 
she  sighted  another  steamship  descending  the  river  and 
preparing  to  pass  the  ascending  steamship  port  side  to  port' 
side.  After  being  passed  by  the  ascending  steamship  the 
sailing  vessel  ported  and  attempted  to  follow  in  her  wake,  so 
as  to  pass  the  descending  steamship  port  side  to.  port  side. 
In  doing  so  she  came  into  collision  with  the  latter,  and  it  was 
held  by  the  Supreme  Court  that  she  was  in  fault  for  not 
keeping  her  N'.W.  by  N.  course. 

When  two  steamships  proceeding  in  the  same  direction 
were  rounding  a  point  or  bend  in  a  river  nearly  abreast,  it 
was  held  that  it  was  the  duty  of  each  to  keep  in  her  own 
water,  and  not  attempt  to  cross  the  course  of  the  other.  The 
outside  boat  was  held  in  fault  for  a  collision  that  occurred 

(y)   T!ic  John  L.   Bashrouch,  3       Fed.  Rep.  819.  , 
Otto,  405;   of.  The  New  York,  %2  (z)  1  Otto,  200. 
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while  attempting  to  get  in  to  the  shore  across  the  bows  of  the     Article  86. 
other  (a). 

In  The  Milwaukee  (b),  it  was  held  that  the  question 
whether,  in  a  winding  river,  two  ships  were  meeting  "  end 
on  "  is  to  be  determined  by  their  general  course  in  the  river, 
and  not  by  their  compass  course  at  a  particular  moment  while 
they  are  pursuing  the  windings  of  the  channel. 

Where  conical  buoys  were   placed  down  the  centre  of   a  System  of 
navigable  channel,  a  vessel  was  held  free  from  blame   for  and^nf^ow 
having  treated  them  as  starboard  hand  buoys,  even  though  channel. 
hj  so  treating  them  she  brought  herself  on  to  the  wrong  side 
of  the  navigable  channel  (c). 


Article  26. 

Sailing  vessels  under  way  shall  keep  out  of  the  way  of     Article  26. 
sailing  vessels  or  boats  fishing  with  nets,  or  lines,  or  trawls.  Sailing  ships 
This  rule  shall  not  give  to  any  vessel  or  boat  engaged  in  of  thenar  of 
fishing  the  right  of  obstructing  a  fairway  used  by  vessels  fishing  craft. 
other  than  fishing  vessels  or  boats. 

This  Article  is  identical  with  Art.  26  of  the  Regulations 
of  1897,  where  it  first  appeared.  It  had  then  already  been 
decided  (d)  that  as  between  a  sailing  ship  and  an  encum- 
bered steam  fishing  vessel,  it  was  the  duty  of  the  sailing  ship 
to  keep  out  of  the  way,  and  this  Article  was  introduced  to 
complete  the  code  of  rules  applicable  to  the  circumstances, 
by  providing  for  the  a  fortiori  case  of  a  sailing  vessel  and 
an  encumbered  sailing  fishing  vessel  (e).  A  steam  drifter 
with  her  engines  stopped,  but  with  steam  on  and  engines 
ready,  proceeding  under  a  small  sail  and  shooting  her  nets, 
was  held  not  to  be  a  sailing  fishing  vessel  under  this 
Article  (/).  "Fishing  with  nets"  includes  shooting  nets 
preparatory  to  fishing  (g) . 

(a)    The    Ooeanus,    12    Blatchf.  14  P.  D.  164.     For  the  rights  and 

430.  duties  of  fishing  vessels  generally, 

(J)  Brown,  Adm.   313.  see  supra,  p.  337. 

(c)  The  Gnstafsberg,   (1905)  P.  (e)   Per    Buckley,    L.    J.,    The 
10.     For  uniform  system  of  buoy-  Grovehmst,  (1910)  P.  316,  333. 
age,   see    Channel    Pilot,  9th    ed.  (/)   The  PUgavenny,   (1910)  'P. 
Pt.  I.  p.  29.  216. 

(d)  In  The  Tweedsdale   (1889),  (<?)  Ibid. 
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Article  36. 


The  duty  of  steam  vessels  to  keep  out  of  the  way  of  sailing: 
vessels  of  every  kind  is  laid  down  in  Art.  20. 


Article  87. 

Proviso  as  to 
special  cir- 
oumstances. 


A-RTICLE  27. 

In  obeying  and  construing  these  rules,  due  regard  shall  he 
had  to  all  dangers  of  navigation  and  collision,  and  to  any 
special  circumstances  which  may  render  a  departure  from 
the  above  rules  necessary  in  order  to  avoid  immediate  danger. 

This  Article  is  identical  with  Art.  27  of  the  Regulations 
of  1897,  and  with  Art.  23  of  1884,  and  Art.  19  of  1863, 
except  for  the  insertion  of  the  words  "and  collision." 

The  concluding  words  of  Art.  27,  while  bearing  a  strong 
resemblance  to  those  of  sect.  419  (4)  of  the  Merchant  Ship- 
ping Act,  1894,  now  repealed,  are  not  identical  with  th^m. 
The  statute,  inasmuch  as  it  did  not  refer  to  "  immediate 
danger,"  would  seem  to  have  conferred  a  wider  exemption 
than  does  the  Article.  It  may  further  be  observed  that  while 
the  Article  refers  to  a  departure  from  "  the  above  rules,"  the 
statute  refers  to  "  a  departure  from  the  regulations."  The 
exact  meaning  to  be  attached  to  the  phrase  "  the  above  rules  " 
found  in  the  Article  has  not  been  determined,  although  an 
opinion  was  expressed  in  a  dissenting  judgment  in  the  Court 
of  Appeal  (A),  that  "above  rules"  means  that  group  of 
"Steering  and  Sailing  Rules"  of  which  Art.  27  forms  the 
last.  If  this  view  be  correct,  then  the  statute  not  only  con- 
ferred a  wider  exemption  than  Art.  27  in  respect  of  rules  to- 
which  the  Article  is  applicable,  but  also  conferred  an  exemp- 
tion in  respect  of  rules  to  which  the  Article  is  not  applicable 
at  all.  It  may  be  suggested  in  support  of  this  proposition 
that  a  justifiable  breach  of  rules,  other  than  the  "  Steering 
and  Sailing  Rules"  (^),  in  circumstances  in  which  there  is- 
no  "  immediate  danger,"  is  more  readily  conceivable  than  is 
such  a  breach  of  the  "Steering  and  Sailing  Rules." 

A.  case  in  which  the  statute  was  applied,  and  in  which,  it^ 
is  submitted;  the  Article  would  not  have  been  applicable,. 


(h)  Per  Fletcher  Moulton,  L.  J., 
in  The  Bellanoch,  (1907)  P.  170  at 
p.  189. 


(J)  With  the  possible  exception 
of  Art.  28,  as  to  which  see  infra,. 
p.  449. 
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■was  that  of  The  Chilian.    In  this  case  a  vessel  in  fog  oin-     Artioi»27. 
ployed  a  mouth-horn  in  place  of  the  mechanical  fog-horn, 
which  she  was  required  to  carry.     Her  departure  from  the 
rules  was  held  to  be  "necessary"  within  the  statute  (k). 

It  has,  however,  been  held  that  Art.  27  justifies  a  departure 
from  any  of  the  regulations,  including  those  as  to  lights  and 
fog  signals,  in  order  to  avoid  immediate  danger.  The  ques- 
tion has  been  raised  whether  a  steamship  at  anchor  in  a  fog 
is  justified  by  Art.  27  in  sounding  her  steam  whistle  for  the 
purpose  of  attracting  the  attention  of  another  vessel  heading 
straight  for  her  and  apparently  not  hearing  her  beU.  It 
would  seem  that  such  a  use  of  the  whistle  might,  under  excep- 
tional circumstances,  be  justified  (Q.  But  the  circumstances 
pmst  be  very  exceptional  to  justify  the  use  of  any  light  or 
fog  signal  other  than  those  prescribed  by  the  regulations;  and 
a  seaman  would  not  be  held  in  fault  for  not  instantly  arriving 
fit  the  conclusion  that  a  departure  from  the  regulations  wa« 
necessary  (m).    .  , 

;  In, The  Benares  {n)  (1883),  it  was  held  by  the  Court  of 
Appeal,  that  where  there  is  one  and  only  one  "  chance  of 
escape  "  from  collision,  a  seaman  is  justified  in  taking  the 
benefit  of  that  chance,  although  it  necessitates  a  departure 
from  the  regulations.  Under  former  regulations  there  was 
difiiculty  in  reconciling  this  decision  with  dicta  in  The 
Khedive  (o)  to  the  effect  that  danger  from  collision  was  not  a 
circumstance  justifying  departure  from  the  regulations.  It 
was  probably  to  remove  this  difficulty  that  the  words  "  and 
collision  "  were  inserted  in  Art.  27. 

The  important  distinction  between  The  Khedive  and  The 
Benares  must,  however,  not  be  lost  sight  of.  In  the  former 
case,  the  ship  which  wa^  held  in  fault,  under  the  statute,  for 

(V)   (1881),  4  Asp:  M.  C.  473;  («)  (1883),  9  P.  D.  16. 

The  Calypso  and  The  MissisHppi,  (o)  (1880),  5  App.  Cas.  876.  Sec 

Ad.   Ct.   7th,  8th  and  9th  March,  the  observations  of  Lords  Watson 

1878  (for  facts,  see  si^ra,  p.  61);  and  Blackburn,  pp.  895,  902;  and 

see  also  The  Coojee,  Vict.  L.  R.  of  Pie'.d,  J.,  in  the  American  case, 

xxix.  p.  874;   The  Glaiyx,  (1910)  The  Maggie  J.  Smith,  16  Dav.  349, 

P.   13-    The  Trave,  68  Fed.  Eep.  354.     In  The  S.  Anderson.  26  Fed. 

3g{)_^    '  Eep.  392,  it  was  heM  that  the  close- 

(0    Of.    The    Merchant    Prince  ness  of  the  ships,  when  first  seen  by 

(1885)    10  P.  D.  139.  6aoh  other,  was  a  oiroumstanoe  jus- 

(OT)'Soe  The   Oregon,  61  Davis,  tifying  depajtnre  from  the  regula- 

186,  as  to  a  ship  at  anchor  exhibit-  tiona. 


ing  a  flare. 
M. 
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Article  2T. 


Eegulationa 
never  to  be 
departed  from 
except  for 
necessity. 


Safety 
attained  hj 
their  uniform 
and  exact 
observance. 


having  infringed  the  regulations,  did  what  was,  though  not  a 
negligent  act,  in  fact  the  wrong  thing  in  point  of  seamanship, 
and  thereby,  probably,  causied  the  collision.  In  The  Benares 
the  ship  did  what  from  a  seaman's  point  of  view,  and  apart 
from  the  regulations,  was  the  right  thing;  and  though  in  the 
result  it  failed  to  avert  a  collision,  it  did  not  cause  the  colli- 
sion, which  was,  from  the  first,  inevitable.  The  diffeience 
between  the  two  cases  is  that,  although  in  neither  of  them 
was  there  negligence  on  the  part  of  those  on  board,  in  the  one 
case  the  House  of  Lords  held  that  the  regulations  had  been 
infringed,  in  the  other  the  Court  of  Appeal  held  that  they 
had  not  been  infringed. 

It  is  sometimes  attempted  to  urge  this  Article  as  an  excuse 
for  a  departure  from  the  regulations  where  an  adherence  to 
them  would  have  prevented  a  collision.  In  such  a  case 
Art.  27  has  no  application;  nor  does  it  in  any  way  affect  the 
universal  application  of  the  regulations  where  it  is  possible  to 
apply  them  so  as  to  avert  collision.  This  is  well  illustrated 
by  the  case  of  The  Khedive  (p).  There  a  steamship  was 
suddenly  put  into  a  difficulty,  and  risk  M  collision  was 
caused,  by  the  wrong  manoeuvre  of  another  steamship 
approaching  her.  The  former  stopped  her  engines,  but  did 
not  immediately  reverse,  though  she  did  reverse  before  the 
collision.  By  not  reversing  immediately  the  officer  in  charge 
did  not  show  himself  wanting  in  ordinary  care,  skill,  or  nerve, 
though  he  committed  an  error  of  judgment.  It  was  held  that 
he  had  departed  from  the  regulations . 

A.  vessel  is  not  justified  in  departing  from  the  regulations 
because  she  fears  that  the  other  ship  will  not  comply  with 
them.  In  a  case  decided  under  the  Trinity  Rules  of  1840, 
Dr.  Lushington  thus  laid  down  the  general  principle:  "I 
cannot  conceive  that  anything  would  be  more  likely  to  lead 
to  mischievous  consequences  than  to  suppose  that  a  vessel 
whose  duty  it  is  to  keep  her  course  shoul4  anticipate ,  that 
another  vessel  will  not  give  way,  and  so  give  way  herself. 
The  consequence  would  be  that  there  would  be  no  certainty; 
whereas  the  doctrine  I  have  upheld,  supported  by  your  {i.e., 
the  nautical  assessors')  authority,  is  that   in   cases'  of  this 


(p)  (1880),  5  App.  Cas.  876. 
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description  you  ought  always  to  follow  the  general  rulfe.  Article  27. 
The  certainty  which  results  from  adherence  to  general  rules 
is,  in  my  opinion,  absolutely  essential  to  the  safety  of  navi- 
gation" (q).  Again:  "All  rules  are  framed  for  the  benefit 
of  ships  navigating  the  seas,  and  no  doubt  circumstances  will 
arise  in  which  it  would  be  perfect  folly  to  attempt  to  carry 
into  execution  every  rule,  however  wisely  framed.  It  is,  at 
the  same  time,  of  the  greatest  possible  importance  to  adhere 
as  closely  as  possible  to  established  rules,  and  never  to  allow 
a  deviation  from  them  unless  the  circumstances  which  are 
alleged  to  have  rendered  such  a  deviation  necessary  are  most 
distinctly  proved  and  established;  otherwise  vessels  would 
always  be  in  doubt  and  doing  wrong"  (r). 

The  case  of  The  Superior  (s),  decided  under  the  Trinity  The  Superior. 
House  Rule  of  1840,  is  a  strong  one,  as  showing  that  the 
necessity  of  observing  rules  of  navigation,  wherever  it  is 
possible  to  do  so,  has  been  insisted  upon  from  the  first.  A. 
was  a  brig  bound  down  the  Thames  against  the  flood-tide, 
with  the  wind  free.  B.,  a  brig  bound  up  the  river,  was 
required  by  the  rule  (t)  to  pass  to  the  northward  of  A .  Close 
ahead  of  A.  was  a  schooner,  which,  in  violation  of  the  Trinity 
Eule,  passed  to  the  northward,  or  inside  B .     Expecting  that 

A .  would  follow  in  the  wake  of  the  schooner  and  pass  inside, 

B.  starboarded,  and  in  attempting  to  pass  outside  or  to  the 
southM'ard  of  A.  came  into  collision  with  her.  B.  alleged 
that  there  was-  no  room  for  her  to  pass  between  the  schooner 
and  A.  It  was  held  that  the  fact  of  the  schooner  having 
safely  passed  B.  on  the  wrong  side — ^of  her  having  violated 
the  rule  with  impunjty^ — was  no  justification  to  B.  for  herself 
violating  the  rule,  in  the  expectation  that  A.  would  not  obey 
the  rule,  but  would  follow  the  schooner,  and  pass  inside. 


{q)  The  Test  (1847),  5  Not.  of  (r)  The  John  Buddie,  5  Not.  of 
Cas  276.  See  also  The  Superior  Cas.  387;  of.  The  Great  Eastern 
(1849),  6  Not.  of  Cas.  607.  At  (1865),  3  Moo.  P.  C.  N.  S.  31; 
this  date  there  was  in  force  no  The  Highgate,  supra,  p.  389. 
rule  or  enactment  corresponding  (s)  6  Not.  of  Cas.  607. 
with  Art.  27.  A  saving  clause  re-  («)  It  does  not  clearly  appear 
straining  the  indiscriminate  appli-  whether  she  had  the  wind  free  or 
cation  of  the  statutory  rules  of  was  close-hauled.  In  either  case 
navigation  first  appeared  in  the  her  duty  as  to  passing  to  thei  north- 
Merchant  Shipping  Act,  1854  (17  ward  of  the  other  ship  was  the 
&  18  Vict.  c.  104),  s.  296.  same. 
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•Article  27.  .  In  Th^  Khed'^e  (u),  thet  safety  which  arises  from  universal 
obedience  to  the  regulations,  where  it  is  possible  to  obey  them 
without  causing' a  collision,  was  strongly  insisted  upon  by  the 
,House  of  Lords.  They  must,  it  was  said,  be  complied  with, 
although  in  the  particular  case  it  may  seem  to  be  better  sea- 
manship not  to  do  so.  "  These  rules  .  .  .  are  general  rules," 
said:  Lord  Hath^rley,  "to  be.  adopted  by  all  persons  haying 
charge  of  the  navigation  of  vessels,  with  the  exceptions  which 
have  been  pointed  out  (as  to  immediate  danger).  This  rule 
(as  to  stopping  and  reversing)  is  not  laid  down  merely  for 
»  the  sake  of  the  vessel  commanded  by  the  man  who  breaks  it, 

but  for  the  sake  of  the  vessel  commanded  by  the  man 
approaching  at  a  jdistancie,  and  who  has  no  right  or  reason  to 
suppose  that  he  will  break  it.  If  the  rule  is  observed,  every 
person  will  know  precisely  what  he  is  to  do,  and  will  say, 
'  I  will  carry  out  my  directions  entirely  with  that  knowledge.' 
On  the  other  hand,  if  the  Court  allows  these  rules  to  be 
lightly  departed  from,  the  result  will  be  the  very  evil  which 
th^  Act  was  p^;^nded.tQ  prevent."  And  in  the  same  case, 
Lord  Watson  (ar)  said: — "  It  was  the  deliberate  policy  of  the 
legislatyre  to  compel  sea  captains,  where  their  vessels  are  in 
dangerof  collision,  to  obey  the  rule  (Art.  16  of  1863),  and 
not  to  trust  to  their  own  nerve  and  skill." 

Of  the  corresponding  Article  of  the  former  law  Dr.  Lush- 
ington  s^aid  that  it  was  not  a  directory  enactment,  telling 

being  applied  persons  to  do  this  or  that,  but  that  it  released  them  from  the 
so  as  to  cause  . '      .  . 

severe  obligation ,  of  complying  with  the  regulations  under 

circtubstances  'which  would  render  ,  obedience  to  them  dan- 
gerous,, wh^n,,  by  deviation,  th^y  might  escape  danger  («/). 
But  Art.  2^7  applies  only  to  cases  where  "  there  is  immediate 
danger;  perfectly  clear  "  (2) ;  and  the  departure  from  ,  the 
rules  rnust  be  no  more  than  is  necessary  (a).  It  "does  not 
prescribe  any  particular  measures  that  should  be  adopted  in 
departing  irom  the  strict  terms  of  any  of  the  previous  regu- 


Art.  27  pre- 
YBDts  the 
regulatiouB 


collision. 


(«)  .  Stoomvcmrt  ,  Matttsohappy 
Nederland  v.  Peninsular  and 
Oriental  Steam  Navigation  Co., 
The  Khedive  (1880),  S  App.  Caa. 
876,  896,  904,  909. 
,(«)  (1880),  5  App.  Caa.  904. 

(2/)  The  Eliza  and  The  Orinoco 


(1865),  Holt,  98.  '  See  The  Con- 
cordia, L.  E.  1  A.  &  E.  ,93,  97. 

(«)  The  Allan  andi  The  Flora 
(1866),  14  L.  T.  860;  The  Mode- 
ration (1863),  1  Moo.  P.  C.  828. 

\{a')The  aaraffosaa  (1892'),  7  Asp. 
M.  C.  389:  .        '        - '  ^ 
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lations  that  it  governs,  but  it  merely  states  that  in  construing  Article  37. 
and  obeying  these  regulatiojis  as  far  as  possible  you  may  take 
into  consideration  urgent  attendant  circumstances.  ...  It 
is  common  sense;  for  if  any  rule  were  laid  down  by  Act  of 
■Parliament,  or  any  other  authority,  that  could  never  be 
departed' from  in  certain  states  of  circumstances,  such  a  rule 
would  necessarily  involve,  on  many  occasions,  the  destruction 
of  ships  which  it  was  intended  to  preserve-"  (&).  "^-Theduty 
is  to  avoid  collision  by  observing  the.  rules,  primarily-;  by 
departing  from  them,  if  necessary,  to  avoid  danger"  (c). 

Not  only  is  departure  from  the  rule  of  the  road  excused  by  Buty  to  aroid 
Art.  27,  where  the  rule  cannot  be  obeyed  without  collision,  forthat'*" 
but  a  literal  observance  of  the  regulations  cannot  be  set  up  purpose  to 
as  a  defence  where  the  collision  might  have  feeen  avoided  by  the  legnla- 
tordinary  care  {d).     "  When  oneperson  neglects  his  duty,  and  *io°8if 
so  puts  another  into  danger,  the  second-  .is  not  justified  in 
doing  nothing  to    avert  that  danger,  though-  it  is  caused 
entirely  by  the  fault  of  the  first"  (e).     "  You  may  depart, 
and  you  must  depart,  f roiii  a  rule  if  you  see.  with  perfect 
clearness,  almost  amounting  to  certainty,  that  adhering  to 
the  rule  will  bring  about  a  collision,  and  violating  a  rule  will 
avoid  it;   and,  indeed,  this   is   provided    for    by   the   19th 
Article  "  (of  the  Eegulations  of  1863)  (/).  And,  again,  "  you 
have  no  right  to  stand  in  a  difficulty  upon  a  right,  though,  it 
may  be  a  perfectly  good  right,,  obstina-tely,  recklessly,  and 
regardless  of  the  safety  of  others"  (^f).    Art.  27,  in  fact, 
merely  states  the  general  principle,  which,  it  is  submitted, 
would  prevail  in  the  absence  of  such  an  enactment.     The 
principle  was  thus  stated  by  Best,  0.  J.:— "Although  there 
may  be  a  rule  of  the  sea,  yet  a  man  who  has  the  management 
of  one  ship  is  not  to  be  allowed  to  follow. that  rule  to  the 

(b)  Per  Dr.  Lushington  in  The  (d)   See  further  on  this,  supra, 

'Allan  and  The   Flora,  tibi  supra;  p.   11.                                  mi      t 

and'  see  The  Superior,   ubi  supra.  '  (e)  .t'er  Brett,  L..  J.,  The  J  ana 

The  Supreme  Court  of  the  United  Baoon  (1879),  27  W.  R.  35. 

States  used  similar  language  with  (/)  Per  Dr.  Lushington, ,  in  Tha 

rfeffard  to  the  operation  oi  Art.  19  Boanerges-  and  ' The  ^  Anglo-Ihdian 

of  the  Regulations  of  1863  in  The  (1865),   2   Mar     Law   Gas.  '0.    SI    ' 

Cayuga,  14  Wall.  270;  The  Sunny-  239.      See'  also   The  Ida  and  The 

side,  1  Otto,  208.  Wasa,  infra;  Eandaysyde  v.   Wil- 

(t)  The  Hercules,  51  Fed.  Rep.  son  (1828);  3  Car.  &  P.  528-;  The 

452 ;•  The  Spiegel,  84    Fed.  Rep.  Lady  Anne  (.1851),  15  Jut. '18. 

1002          '                                 '  (.?)  The  Legatti^  and  The  EniUy 

(1865),  Holt,  'iri:      ■  ^ 
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Article  27.     injury  of  a  vessel, of  another,  where  he  ooald  avoid  the  injury 
by  pursuing  a  different  course  "  Qi). 

A  barque  close-hauled  on  the  starboard  tack  was  held  to 
be  solely  in  fault  for  a  collision  with  a  barque  that  had  just 
been  in  stays,  and  had  not  gathered  way  on  the  port  tack. 
The  Court  (in  Ireland)  said  that  if  a  ship  insists  on  her 
right,  under  a  rule  of  navigation,  of  not  giving  way,  and 
makes  no  effort  to  prevent  the  collision  when  it  is  in  her 
power  to  do  so,  she  will  be  held  not  to  have  performed  her 
duty,  and  to  be  in  fault  for  the  collision  {i) .  So  a  ship  on 
the  port  tack  was  (in  1850)  held  in  fault  for  a  collision  with 
another  having  the  wind  free,  which  she  had  seen  a  mile  and 
a-half  off  and  did  not  attempt  to  avoid  Qc) ;  and  more  recently 
a  schooner  on  the  starboard  tack  was  held  in  fault  for  doing 
nothing  before  she  came  into  collision  with  a  smack  hove-to 
on  the  port  tack  Q,) . 

The  Lady  Anne,  close-hauled  on  the  starboard  tack,  was 
meeting  another  ship,  close-hauled  on  the  port  tack.  It 
was  held,  that  The  Lady  Anne  might  have  avoided  the 
collision  by  putting  her  helm  down  at  the  last  moment  and 
easing  off  her  head  sheets,  and  that  she  was  in  fault  for  not 
doing  so  (m) . 

So  a  sailing  ship  will  he  held  in  fault  for  a  collision  with  a 
steamship  if  she  makes  no  attempt  to  avoid  a  collision,  where 
it  is  clearly  in  her  power  to  do  so.  In  such  a  case  a  mene 
adherence  to  the  letter  of  the  regulations  is  no  justification. 
In  The  Sunnyside,  a  sailing  ship,  with  the  wind  free,  saw  the 
mast-head  and  green  lights  of  a  steamship  half  a  point  on 
her  port  bow,  a  considerable  distance  off.  The  lights  were 
those  of  a  tug,  drifting  before  the  wind,  at  about  a  mile  and 
a-half  an  hour,  and  waiting  for  employment.  The  sailing 
ship  kept  her  course,  and  did  not  alter  her  helm  until  it  was 
too  late  to  avoid  the  tug.  It  was  held  in  America  by  the 
Supreme  Court  that  the  sailing  ship  was  in  fault,  as  well  as 

(A)     flandaysyde      v.       Wilson  Qe)  The  Commerce  (1850),  3  W. 

(1828),  3  Car.  &  P.  528;  see  also  Bob.  287;  but  see  tti«  obBervations 

Mayhew  v.  jBoyoe  (1816),  1  Stark.  of    Sir  J.   Colville    on    this    case 

423;  of.  The  C.B.  Stone,  49  Fed.  (1879),  4  App.   Caa.   672. 

Eep.  475;   The  Hercules,  51  Fed.  (?)  The  JSosalie  (1880),  5  P.  D. 

Eep.  452,  475.  245. 

(0    The    Ida    and    The    Wasa  Qiri)  The  LaOy  Anne  (1851),  15 

(1867),  15  L.  T.  103.  Jur.  18. 


SPECIAL  CIRCUMSTANCES.  439 

the  tug  {n).  In  The  Zadok  (o),  a  sailing  ship  was  held  in  Article  27. 
fault  for  a  collision  in  a  fog  with  a  steamship,  because, 
amongst  other  acts  of  negligence,  after  she  heard  the  whistle 
of  the  steamship  approaching,  she  had  no  hands  stationed  at 
the  braces  ready  to  let  them  go  so  as  to  assist  the  helm  when 
the  steamship  came  into  eight  at  close  quarters. 

The  Tasmania  (p),  a  steamship  going  three  and  a-half 
knots,  saw  the  red  light  of  another  steamship  one  mile  or 
more  distant,  and  two  points  upori  her  port  bow.'  When  the 
latter  was  about  four  ship's  lengths  off,  the  green  came  into 
view.  No  alteration  in  speed  or  helm  was  made  until  the  hull 
of  the  other  ship  was  seen.  The  question  was  whether  The 
Tasmania  was  in  fault,  under  Art.  23,  for  not  having  altered 
her  course  before  the  collision.  After  different  decisions  in 
the  Courts  below,  the  House  of  Lords  held  that  she  was  not 
in  fault.  And  in  The  Kighgate  (q),  Sir  James  Hannen  dis- 
tinguished the  then  subsisting  decision  of  the  Court  of  Appeal 
in  The  Tasmania,  and  refused  to  hold  a  sailing  ship  in  fault 
for  not  taking  any  step  to  avoid  an  aiDproaching  steamer 
until  collision  was  imminent,  saying  that,  "It  is  only  where 
a  clear  case  of  necessity  is  made  out  that  a  captain  can  excuse 
himself  for  not  following  the  rule." 

Under  this  Article  must  be  considered  cases  in  which  one  Duty  to  keep 
of  a  fleet  of  warships  has  come  into  collision  with  a  merchant-  "f  warships*^ 
man ;  the  question  in  such  cases  usually  having  been  whether 
the  approach  of  such  a  fleet  on  a  crossing  course  upon  the 
port  bow,  in  the  case  of  a  steamship,  or  from  any  direction,  in 
the  case  of  a  sailing  ship,  constitutes  such  "  special  circum- 
stances "  under  the  Article  or  otherwise  brings  about  such  a 
state  of  affairs,  that  it  becomes  the  merchantman's  duty  to 
keep  out  of  the  way  (r) . 

(«)  The  Sunnyside,  1  Otto,  208;  (p)  (1890),    15    App.    Gas.    223, 

The  General  Lee,  32  Fed.  Eep.  830,  reversing  14  P.  D.  53. 

is  a  similar  case.     In  The  Patria,  (<?)  (1890),  6  Asp.  M.  C.  512. 

92    Fed.   Hep.    411,   an   overtaken  (r)  As  to  the  w^arship,  see  ante, 

sailing  ship  was  held  in  fault  for  p.  346.      As  to  the  merchantman, 

not  luflBnfr;  but  see  The  Bougain-  breaches  of  Arts.    21,   27,  and  29 

ville  V.    The  James   C.   Stevenson  did  not,  where  the  other  vessel  was 

(1873),  L.  E.  5  P.  0.  316,  for  a  iiot  bound  by  the  section,  involve 

case  of  premature  alteration  of  her  the  statutory  penalty;    The  Etna, 

course  by  the  sailing  ship.  (1908)   P.    269;    The  Sans  Pareil, 

(o)  (1884),  9  P.  D.   114.  (1900)  P.  267. 
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Article  27.  The  merchantman  is  bound  by  the  regulations,  and  must 
also,  it  seems,  pay -attention  to  any  notice  (s)  which  the  Board 
of  Trade  may  issue  with  reference  to  the  meeting  of  mer- 
chantmen with  fleets  of  warshipe .  The  warship  must, conform 
to  the  collision  regulations  imposed  upon  His  Majesty's  ships^ 
by  Order  in  Council  (June,  1899),  which  are  identical  in 
terms  {t)  with  those  promulgated  under  the  Merchant  Ship- 
ping Act,  although  made  independently  of  that  Act  (m)  . 
The  navigating  officer  must  also  conform  with  the  directions 
contained  in  the  King's  Regulations  and  Admiralty  In- 
structions., 

In  the  light  of  these  regulations  it  appears  that  in  these, 
cases  two  questions  have  to  be  determined  by  the  Court.' 
Firstly,  was  there  a  duty  upon  the  merchantman,  haying 
regard  to  the  size  and  formation  of  the  fleet,  and  to  any, 
notice  (if  known  (a;))  of  the  Board  of  Trade,  to  keep  out  of  the 
way?-  Secondly,  was  the  conduct  of  the  warships  having 
regard  to  the  duties  (sometimes  apparently  inconsistent), 
imposed  upon  her  by  the  two  sets  of  regulations,  in  the 
circumstances  correct? 

In  The  Sons  Pareil  («/,)  it  was  unanimously  held  by  th^ 
learned  Lords  Justices  that  the  tug  with  a  vessel  in  tow, 
which  was  approaching  a  fleet  of  thirty  warships  in  four 
■  columns,  having  them  on  her  port  bow  on  a  crossing  course, 
was  guilty  of  negligence  in  keeping  her  course  and  speed.  In 
this  case,  however,  such  negligence  was  not  held  to  have 
contributed  to  the  colKsion. 

In  The.Metampus  {z)  a  steamship  kept  her  course  and  speed 
on  meeting  a  fleet  of  warships,  approaching  her  on  the  port 
bow,  the  steamship'  being  about  to  cross  ahead  of  The 
Melampus,  which  was  following  th&  starboard  hand  vessel  of 
two  other  warships  sailing  abreast.  The  st'^imship  was  found 
to  have  acted  properly,  and  the  warship  was  found  at  fault 
for  not  taking  proper  steps  to  keep  oiit  of  herway. 

(s)    The  Etna,    (1908)    P.   269;  ordina*y  collision  regulations, 
but  a  foreign  vessel  not  knowing  («)  See  ante,  p.   346. 

of  the  notice  ■was  held  not  bound  (cc)    The  Etna,    (1908)    P.    269, 

by  it:  E.M.S.  King  Alfred;  (1914)  at  p.  279. 
P.  84.  (y)  The  Sans  Pareil,  (1900)  P; 

(*)  The  order  contains  some  pro-  267. 
visions  aa  to  lights  and  signals  in  (z)   The  Meiampus,   Ship.   Gaz. 

addition  to  thoae  contained  in  the  Dec.  22nd,  1903. 
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In  The  Sutlej  (a),  a  isailing  ship  was  approaching  a  fleet  of  Artiole  87. 
eight  warships,  formed  into  two  columns  of  four,  and  wa* 
shaping  to  pass  between  the  third  and  the  last  vessels  of  the 
port  column  from  their  port  side.  It  was  held  that  the  duty 
of  the  sailing  ship  was  to  keep  her  course  and  speed,  &nd 
that  she  was  in  fault  for  not  doing  so.  ,The  navigating 
officer  of  The  Sutlej  in  this  case  found  himself  compelled  by. 
the  Collision  Eegulations,  as  applied  to  His  Majesty's  ships, 
to  keep  out  of  the  way  of  the  sailing  ship;  and  at  the  sarnie 
time  by  Art.  597  (sub-rule  12)  of  the  King's  Regulations, 
"never  to  change  the  course  without  directions  from  the 
captain,  unless  to  avoid  immediate  danger."  Under  the 
circumstances  he  was  held  to  haVe  starboarded  in  time. 

In  The  Etna  (&),  a  merchantman,  which  had,  by  reason  of 
f  aultj^  look-out,  brought  herself  within  the  port  and  the  star^ 
board  columns  of  a  flotilla  of  torpedo  boats,  which  was 
approaching  her  on  her  port  bow  upon  a  crossing  course, 
was  held  at  fault  fot  a  breach  of  Art.  27  in  not  keeping  out 
of  the  way.  The  Wear,  with  which  she  colUded,  which  was 
the  second  ship  in  the  port  column,  was  held  in  fault  for  not 
taking  steps  to  keep  out  of  the  way  in  proper  time,  regard 
being  paid  to  her  conflicting  duties  under  the  regulations. 

In  The  Golstrop  (c),  the  point  was  taken  that  it  was  the 
duty  of  a  merchantman  approaching  a  flotilla  of  twenty 
destroyers  in  three  columns  on  a  course,  which  would  take 
her  between  the  port  and  middle  columns,  to  keep  out  of  the 
way.  It  became  unnece^ary  to  decide  this  point,  the  mer- 
chantman being  found  to  blame  on  other  grounds. 

In  the  H.M.S.  King  Alfred  {d),  where  the  facts   were 
similar  to  those  in  The  Melantpus,  as  cited  above,  it  was  held 
it  was  not  bad  seamanship  or  negligence  on  the  part  of  those  • 
in  charge  of  the  merchantman  to  obseiVe  the  international 
rule. 

Great  caution  must  be  used   in   applying    the   principle  Danger  of 
recognized  in  some  of   the  above   cases,  that   under  some  &^the^ 
circumstances  it  is  the  duty  of  a  ship  to  disobey  the  regula-  regulations, 
tions.    It  may  be  applied  only  where  the  circumstances  are 

Co)  The  Sutlej  (1905),  T:  L.  R.           (o)   The    Colstrop,    Ship.    Gaz., 

325.  Oct.  24th,  1908. 

(b)  The  Etna,  supra.  (d)  ff.M.S.  King  Alfred,  (1914) 

^  ^  P.  84. 
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Article  27. 


If  the  regula- 
tions cannut 
be  compliei;! 
with,  or  can- 
not, if  oom- 


veiy  exceptional.  "  Tbe  principle  of  law  that  you  are  not  to 
adhere  to  strict  rules  of  navigation  but  avoid  an  accident  if 
possible  is  a  doctrine  to  be  very  carefully  watched"  (e). 
The  Court  will-  not  hold  a  ship  in  fault  for  not  departiiig 
from  the  regulations  in  a  case  where-  they  were  prima  facie- 
applicable,  and  the  other  ship  failed  to  comply  with  them, 
unless  it  is  clearly  pnoved  that  those  on  board  the  first  ship- 
might  with  reasonable  care  have  seen  that  the  other  ship  was 
not  going  to  comply  with  the  regulations;  and  further,  that 
they  should  have  seen  this  at  a  time  when  it  was  in  their 
power  to  avoid  the  collision . 

A  ship.  A.,  closie-hauled  on  the  port  tack,  and  another,  B.,, 
on  the  starboard  tack  with  the  wind  free,  were  on  crossing 
courses.  A.  stood  on  until  immediately  before  tlae  collision, 
when  she  luffed.  B.  neglected  to  keep'  out  of  the  way,  as 
required  by  the  regulations.  It  was  held  that  A.  was  in 
fault  as  well  as  B.,  because  she  pertinaciously  kept  her 
Course,  when-  she  ought  to  have  seen  that  B .  was  not  going 
to  keep  out  of  the  way  in  compliance  with  the  law;  and  in 
so  deciding,  the  Court  relied  on  The  Commerce  (/) .  The- 
Privy  Council  reversed  the  decision  of  the  Court  below,  and 
held  that  A.  was  not  in  fault.  Sir  J.  W.  Colville,  in 
delivering  the  judgment  of  the  Privy  Council,  said:  "  Their 
lordships  remark  that,  though  the  principle  involved  in  that 
case  (The  Commerde)  m&j  be  in  itself  ,a  sound  one,  it  is  one 
whicli  should  be  applied  very  cautiously,  and  only  when  the 
circumstances  are  clearly  exceptional.  They  conceive  that  to- 
leave  to  masters  of  vessels  a  discretion  as  to  obeying  or 
departing  from  the  sailing  rules  is  dangerous  to  the  public; 
and  that,  to  require  them  to  ecsercise  such  discretion,  except 
in  a  very  cleat  case  of  necessity,  is  hard  upon  the  masters 
themselves,  inasmuch  as  tlie  slightest  departure  from  these- 
rules  is  almost  invariably  relied  on  as  contributory  negli- 
gence" (^r). 

Art.  27  is  not  intended  to  apply  to  a  case  wher^  tlie 
regulations  cannot  be  compilied  with,  nor  to  a  case  where 
non-compliance  could  not   by  possibility  have  caused  the 


(e)    Per   Dr.    Lushington,     T/w 
Test  (1847),  5  Not.  of  Cas.  276. 
(/)  (1850),  3  W.   Rob.  287. 
(ff)  The  WilKani  Frederick  and 


The  Byfoged  Christensen  (1879),  4 
App.  Cas.  669;  and  see  The- 
Legatus  and  The  Emily  (1865), 
Holt,  217. 
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collision.     In  such,  a  case  non-oomplianoe  with  the   regula-     Articles?, 
tions  is  immaterial  upon  the  question  which  ship'  is  in  fault,  plied  with, 
but  that  is  so  by  virtue  of  the  general  law,  and  not  under  gou^g^n*  ^ 
Art.  27  {Ji).    But  it  appears  that  where  the  collision,  though  Art.  27  does 
in   fact   inevitable,  may,  in   the  opinion  of    a  seaman   of 
ordinary  skill,  be  avoided  by  departing  from   the   regula- 
tion (i)  which  is  prima  facie  applicable,  the  ship  will  not  be 
held  in  fault  for  a  departure  from  the   regulations  merely 
because  the  collision  has  occurred  (7c).  •  ■    ■ 

Nothing  in  the  regulations  requires  a  shipi  to  take  a  measure  a  ship  is 
which  puts  her  into  imminent  peril  (7).      A    vessel   is   not  "akea'step" 
bound  to  obey  the  rule  requiring  her  to  port,  if,  hj  porting,  dangerous  to 
she  will  incur  serious  danger  by  going  ashore  (m),  or  striking 
another  ship  {n).    In  such  a  case  Art.  27  may  apply  to  both 
vessels,  or  to  one  of  them.     It  excuses  non-compliance  with 
the  Article  requiring  her  to  port  on  the  part  of   the   one 
vessel,  because  of  the  rock  or  shoal  (0);  and  if,  in  order  to 
avoid  a  collision,  it  is  necessary  for  the  other  vessel  to  depart 
from  the  regulations,  it  is  her  duty  to  do  so,  and  Art.  27 
excuses  her  departure. 

Where  the  Admiralty  authorities  gave  directions  that  ships  Lights  in 

..         ,.,  I'l-jiii        1      waters  in - 

should  not  carry  the  regulation  lights  exhibited,  but  only  fested  with 

show  them  in  case  of  emergency  in  order  to  avoid  collision,  ^^^^^j^^g 

in-  waters  where,  German  submarines  were  opicrating,  it  was  .  1 

held  that  failure  to  comply  with  Arts.  1  and  2  might  be 

justified  under  the  direction  in  Art.  27  to  have  due  regard 

"  to  all  dangers  of  navigation  "  (00). 

So,  where  a  ship  required  by  the  regulations  to  keep  out  of  '^^^"^^^  ''^; 

the  way  is  unable  to  do  so,  it  is  the  duty  of  the  other  not  to 

keep  her  course,  but  herself  to  kbep  out  of  the  way.     Two 

vessels,  close-hauled  on  opposite  taclcs,  -were  crossing,  and  the 

(A)    See   The   City   of  Antwerp  (J)  The  St.  Cyran  v.  The  Henry 

and  The  Friedrich   (1868),  L.   E.  (1864),   12  W.   E.   lOU.     In  The 

2  P.   C.   25,   34.     Cf.   per   Smith,  Sans     PareU,     swfn-a,     The     East 

L.  J.,  in  The  Sans  PareU,  (1900)  Lothian    would,    it    is    submitted, 

P.    267,    282:    "Where   a   man   is  have  been  .I'ustified  under  the  prin- 

oalled  upon  to  do.  his  best  because  ciple  stated  in  the  text,  in  depart- 

the  collision  regulations  cannot  be  ing  from  Art.  21. 

carried    out,    there    cannot    be    a  (_iri)   The  Lucia  Jantma  y.  The 

breach    of   the    regulations   within  Mexican   (1864),   Holt,    130. 

sect.  419  of  the  Merchant  Shipping  («)  The  Concordia  (1866),  L.  U. 

Act   1894."  1  A.  &  E.  93. 

(I)  The  Benares  (1884),  9  P.  D.  (o)  The    Hazelmere,    (1911)    P. 

16  69. 

(/O   See  The  Khedive   (1880),  5  (00)  The  AlgOl,  (1918)  P.  7. 
App.  Cas.  876,  902. 
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Article  27.  ship  on  the  port  taok  could  not  bear  up  for  fear  of  collision, 
and  could  -not  go  about  because  of  a  shoal.  -It  was  held  (in 
America)  that  the  ship  on  the  starboard  tack  was  in  fault  for 
not  keeping  out  of  th^ -way  (pi) . 

-  Two  ships-  were  beating  to  windward  in  company  on  the 
same  tack.  The  leeward  shipihad  to  go  about  for  a  third' 
ship.  The  windward  ship  did  not  observe  hftr  go  about  and 
fouled  her.  It  was  held  that  there  were  ■"  special  pircum- 
stahoes  "  which  made  it  the  duty  of  the  windward  ship  to  go 
about  when  the  other  did  (g') . 

-  A  tug,  whilst  being  overtaken  by  another  vessel,  was  com- 
pelled to  alter  her  course  to  clear  a  third  ship.  The  overtaking 
vessel,  in  consequence  of  the  tilg's  alteration  of  course,  fouled 
the  tow.    She  was  held-  alone  in  fault  (r). 

*  A  steam  trawler,  encumbered  with  trawl,  may  be  held 
justified,  under  Art.  37,  in  not  taking  such  steps  as  would 
naturally 'fee 'incumbent -on  a  steamship  to  keep  out  of  the 
way  of  a  sailing  ship  (S) .  . 

■  On  the  other  hand,'where-two  steamships  were  apptoaching 
a  pilot  station,  and  the  vessel  which  had  the  other  on  hei* 
starboard  hand  had  brought  herself  to  a  standstill,  it  was 
held  that  there  w6re  no  "  special  circumstances "  within 
Art.  27  to  justify  a  breach  of  the  crossing  rule  (t). 
i)iBabledsl)ip.  If  a  vessel  is  partially  disabled,  or  in  a  condition  whifeh 
prevents  her  answering  her  helm  readily,  she  must  take 
precautions  in  time,  and  do  all  she  can  to  comply  with  the 
regulations  effectually  (m)  .■  A  brig  hove-to,  reefing  top- 
sails, was  held  in  fault  for  not  porting  (a;) .  Where  a  ship 
had  no  head  sail  on  her,  and  the  regulations  required  her  to 
bear  up,  it  was  held  that  it  was  the  duty  of  those  on  board 
to  take  the  after  sail  off  her,  so  that  she  might  be  better  able 
to  bear  up  (y). 

If  it  appears  that  a  vessel  is  unablb  to  comply  with  the' 
regulations  owing  to  her  being  disabled,  or  in  stays,  or  for 

(p)  The  -Ann   Caroline,  2  Wall.  The    Pitgmiermy,'   (1910)    P.    330, 

538.  and  see  oases  under  Art.  20,  p.  386. 

({■)    The   Commodore   Jones,   25  («)   The  Albano,    (1907)   A.   O. 

Fed.  Eep.  506.  193. 

(r)  Whiteash  v.  The  Winnie,  64  (u)  The  Test  (1847),  5  Not.  of 

Fed.  Rep.  893.  Cas.  276. 

(s)   The  Tweedsdale   (1890),'  14  ■        (a;)  The  Blenheim  (1853),  I  Sp. 

P.    D.    164   at   p.    169.      See   also  285. 

The    Grovehurst,    (1910)    P.    215;  (y)     The    Calcutta     (1870),    '21 

X.  T.  768.  ' 
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Other  reasons,  it  is  the  duty  of  those  on  board  the  other  to     Article  27. 
watch  her  closely.     They  have  no  right  to  speculate  on,  the 
disabled  ship  being  able  to  keep  out  of  the  way,  but  they 
should  .themselves  at  once  take  steps  to  make  the  cpUision 
impossible  (z). 

It  was  held  in  America  that  the  fact  of  a  schooner's  flying- 
jib  being  carried  away  was  no  excuse  for  her  not  bearing  up; 
and  that  the.  other  ship  was  not  in  fault  because  she  failed 
in  the  daytime  to  see  that  the  schooner  was  partially 
disabled  (a).     ' 

To  justify  a   departure  from  the  regulations  which   is  Necessity 
alleged  to  have  been  necessary  to  avoid  immediate  danger,  from^he*""^^ 
there  must  be  clear  proof  that  an  adherence  to  them  would  regulations 
have  caused  such  danger,  and  also  that  the  step   taken   was  proved, 
the  right  step  (&).      It  is  not  enough  to  show  that,  if   the 
approaching  ship  had  taken  one  manoeuvre  when  others  were 
open  to  her,  obedience  to  the  regulations  would  have  increased, 
instead  of  diminishing,  the  risk  of  collision.      Therefore, 
where  the  steamship  San  Sahfodor  was  approaching  the  stearh- 
ship  Memnon  on  a  crossing  course,  having  her  on  her  own 
starboard  bow,  and  taking  no  step  to  keep  out  of  the  way, 
and  the  speed  of  the  latter  was  such  that  in   the   existing 
circumstances  she  would  probably  have  passed  safely  across  ' 

the  former's  bows.  The  Memnon  was  held  in  fault  for  not 
stopping  her  engines,  although,  had  the  San  Salvador  kept 
her  course,  th6  risk  of  collision  would  have  been  increased, 
and  not  diminished  by  The  Memnon  slackening  her  speed  (c). 
Where  it  is  possible  to  comply  with  the  regulations.  Art.  27 
would  be  no  excuse  for  departing  from  them.  In  a  case 
under  the  Trinity  Eules  of  1840,  it  was  held  that  it  was  no 
excuse  for  not  observing  the  rules  that  the  night  Was-  very 
dark,  and  that  the  other  ship  was  not  seen  until  she  was  Very 
close  (d) . 

Where  two  steamships  were  meeting  in  the  Thames  end 
on,  and  one  starboarded  in  order,  as  was  alleged,  to  clear  a 
barge,  in  the  absence  of  proof  that  the  starboarding  was 

(z)  The  PriscUla  (1870),  L.  E.  (18€6),  L.  rI  1  A.  &  E.  93.'    And 

3  A.  &  E.  125.     See  also  The  Ch.  .see  The  Corstoa,.9  Wall.  630. 
Saab,  Brown,  Adm.   453.  (o)  The  Memnon  (1889),  6  Asp. 

(a)  The  S.  P.  Baldwin,  Brown,  M.   C.  488. 
Ad.  300.  (<0  ^'le  Kiwi  (1848),  6  Not.  of 

(S)  The  Concordia  v.  the  Esther  'Cas.  271. 
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Article  27. 


Cases  where 
departure 
from  the 
regfulations 
held  not  , 
justifiable. 


necessary,  she  was  held  in  fault  for  a  collision  with'  the 
other  steamship  (e).  The  obligation  on  a  ship  which  seeks  to 
justify  a  departure  from  the  regulations  is  heavy.  She  takes 
upon  herself  the  obligation  of  showing  both  that  the  depar- 
ture was  necessary  in  order  to  avoid  immediate  danger,  and 
also  that  the  course  adopted  by  her  was  reasonably  calculated 
to  avoid  that  danger  (/). 

The  fact  that  a  steam  tug  had  a  heavy  ship  in  tow,  and  a 
strong  wind  and  tide  against  her,  was  held  not  to  justify  her 
departing  from  the  rule  requiring  her  to  keep  out  of  the  way 
of  an  approaching  sailing  ship  {g) .  And  where  a  large 
steamship  of  1,356  tons  had  a  disabled  steamship  of  1,495 
tons  in  tow,  and  was  fast  to  the  latter  by  a  tow  rope  and 
chain  cables  of  such  length  that  from  the  bow  of  the  towing 
vessel  to  the  stern  of  the  other  was  nearly  a  quarter  of  a  mile, 
it  was  held  by  the  Privy  Council  that  those  circumstances  did 
not  justify  a  departure  from  the  rule  requiring  steamships  to 
keep  out  of  the  way  of  a  sailing  ship  (Ji) . 

Two  steamships  on  crossing  courses,  both  rnaking  for  a 
pilot  cutter,  must  keep  clear  of  each  other  by  observing  the 
regulations.  The  fact  that  they  are  both  making  for  the 
cutter  does  not  justify  the  steamship  with  the  other  on  her 
starboard  hand  in  neglecting  to  keep  out  of  the  way  (^).  In 
such  circumstances,  however,  the  other  vessel,  if  it,  is  apparent 
that  she  is  approaching  the  cutter  to  pick  up  a  pilot',  may  be 
excused  under  Art.  27  from  the  duty  to  keep  her  course  and 
speed,  providing  any  alteration  in  her  course  and  speed  was 
made  in  the  ordinary  course  of  navigation  for  the  purpose  of 
picking  up  the  pilot  (Ji). 

A  sailing  ship  beating  to  windward  ahead  of  a  steamship 
is  justified  by  Art.  27  in  going  about  when  she  has  stood  in 
towards  a  sand  ahead  of  her  as  near  as  is  prudent,  although, 


(e)  The  Concordia  and  The 
Esther  (1866),  L.  E.  1  A.  &  E.  93. 

(/)  The  Agra  and  The  Elizabeth 
Jenkins  (1866),  L.  E.  1  P.  C.  501. 

(y)  The  Warrior  (1871),  L.  R. 
3  A.  &  B.  553. 

(A)  The  American  and  The 
Syria  (1874),  L,  E.  4  A.  '&  E. 
226;  on  appeal,  L.  E.  6  P.  C.  127. 

(0  The  Ada  v.  The  Sappho 
<1872),  1  Asp.  M.  C.  475;  afBrmed 


in  the  Privy  Council  by  Gorejl 
Barnea,  P.,  in  The  Albano  and  The 
Parisian,  (1907)  App.   Cas.'  193. 

(A)  The  Roanoke,  (1908)  P.  231. 
Though  this  case  related  to  speed 
alone,  it  is  submitted,  in  yiew  6r 'the 
observations  of  the  learned  juclges 
in  the  Court  of  Appeal,  tha,t'a'like 
principle  would  appl^  to  a  change 
of  course. 
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«xcept  for  the  danger  of  going  ashore,  it  would  be  her  duty     Article  27. 
to  keep  her  course  (l) . 

It  seems  that  Art.  27  does  not  justify  a  departure  from 
the  regulations  on  the  ground  that  it  was  reasonable 
to  expect  that  the  force  of  the  blow  would  thereby  be 
diminished  (m). 

Where  a  collision  may  be  avoided  by  obeying  the  regula-  ConTenienoe 

,  •  *  j_     *  I  fT'     •  n  no  6XCUS6  lOi 

tions,  It  IS  not  a  sumcient  excuse  for  departing  from  them  fieparting 
that  the  collision  might,  with  equal  safety  and  more  con-  1!™^!*^^!,^. 
veniently,  have  been  avoided  by  one  or  both  ships  departing 
from  the  regulations.  Thus,  where  a  steamship  sighted 
another  at  a  considerable  distance,  approaching  her  nearly 
end  on  and  a  little  on  her  starboard  bow,  it  was  held  that  the 
law  required  her  to  port,  and  that  she  was  in  fault  for  star- 
boarding, although  by  porting  she  would  have  had  to  cross 
the  bows  of  the  other  ship  (n). 

If  a  ship  that  is  close-hauled  must,  in   order  to    avoid  a  -A-  ship  close- 
collision,  either  luff  or  bear  up,  it  has  been  said  that  the  more  luff,  if  pos- 
prudent  course  for  her  is  to  luff,  if  possible,  "  so  as  thereby  to  "ble  ratter 
stop  her  way,  and  mitigate  as  far  as  possible  the  effects  of  a 
collision,  if  a  collision  should  take  place"  (o). 

Although   the  steps   which   the  regulations  require  two  Neither  ship 
vessels  approaching  with  risk  of  collision  to  take  are  not  "^J^  the"' 
necessary,  in  the  sense  that  a  collision  would    certainly  be  regulatious 
avoided  by  only  one  of  the  vessels  obeying  the  regulations,  of  the  other 
the  law  must  be  obeyed  by  both.     A  vessel  departing  from  °  ®y™^    ®™- 
the  regulations  will  not  be  excused  on  the  ground  that  the 
-collision  would  have  been  avoided  if  the  other  vessel  had  not 
disobeyed  the  law.    In  such  a  case  Art.  27  is  no  justiification 
for  either  ship  in  departing  from  the  regulations.     Thus, 
where  two  steamships  were  meeting  end  on,  and  a  collision 
would  not  have  occurred  if  either  had  put  her  helm  to  port. 


(l)  The  Orwell,  sitpra,  p.  396.        .  tioiis.      The  observations    in    The 

(m)  The  Khedive  (1880),  5  App.  Arthur  Gordon  (1860),  Lush.t  270, 

Cas.   876.  with  regard  to  the  duty  of  a  sail- 

(«)   The  Araxes  and  The  BlacTc  ing  ship  to  keep  out  of  the  way  of 

Prince  (,1861),  15  Moo.  P.  0.  122.  a  tug  and  her  tow  upon  grounds 

This   ca.se   was   decided   under   the  of  convenience,  must  be  taken  with 

Act  of  1854;   it  is  submitted  that  caution. 

the  decision  would  have  been  the  (o)' The  Agra  ajxd  The  MUzabeth 

same    under   the   existing   regula-  Jenkins  (1866),  L.  E.  1  P.  C.  501. 
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Article  27. 


Combined 
operation  of 
Art.  27  and 
Art.  28. 


both  were  held  in  fault  by  the  Supreme  Court  of  the  United 

States  (p) . 

It  still  remains  to  be  decided  what  eHeot  Art.  27  has  upon 
the  application,  of  Art.  28.  The  point  has  recently  been  dis- 
cussed in  the  important  case  of  The  Bellanoch  (q),  but  no 
decision  thereon  was  ultimately  found  necessary.  In  the 
Court  of  first  instance,  Sir  Gorell  Barnes,  P-,  inclined  to  the 
view  that  The  Bellanoch,  whose  engines  were  from  time  to 
time  going  full  speed  astern  in  order  to  clear  the  mud  from 
the  propeller,  but  which  was  not  herself  moving  astern  through 
the  water,  was  excused  from  blowing  the  signals  required  by 
Art.  28,  inasmuch  as  they  might  have  proved  misleading  to 
The  Cmining,  which  was  approaching  with  a  duty  to  keep  out 
of  the  way.  This  view  was  very  strongly  dissented  from  by 
Pletcher  Moulton,L.  J.  (/•),in  the  Court  of  Appeal,  who  con- 
sidered that  Art.  27  "  does  not  leave  masters  at  liberty  to 
consider  to  what  extent  they  shall  obey  the  regulations  as  to 
signals  during  a  period  of  from  five  to  twenty,  minutes  before 
the  collision.,  but  only  applies  to  cases  in  which,  in  the  throes 
of  dajiger,  a  departure  from  the  strict  observance  of  the  rules 
is  imperatively  forced  vcgon  the  master  of  a  ship  by  the  peril 
in  which  he  is  placed." 

The  learned  Lord  Justice  further  inclined  to  the  view  that 
Art.  27  has  no  application  to  Art.  28  at  all,  but  that  its 
operation  is  solely  confined  to  the  group  of  "  Steeriflg  and 
Sailing  Eules  "  (namely.  Arts.  17  to  27),  of  which  it  forms 
the  last. 

In  America,  where  a  "  whistling  "  rule  similar  to  that  of 
Art.  28  has  been  in  force  for  many  years,  it  has  been  held 
that  a  steamship  signalling  to  another  that  she  intends  to  de- 
part from  the  regulations,  and  departing  from  them,  is  not  in 
fault  for  such  a  departure  if  it  was  agreed  to  by  the  answering 
signal  from  the  other  ship.  But  strict  proof  was  required 
that  the  assenting  signa,!  was  given  (s) . 

It  would  probably  be  held  that- where  a  ship  is  hailed  by 
anpther  to  take  a  particular  course,  if  she  does  so  and  a 


(p)  The  America,  2  Otto,  432. 
(q)  (1907)  P.  170;  (1907)  A.  C. 
269. 


■      (r)   (1907)    P.    189,   190. 

(s)  '  The   Milwaukee,    1'  Brown, 
Adm.  313.         .    ■ 
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collision  occurs,  the  latter  could  not  be  heard  'to  say  that  the     Article  27. 
formef  was  wrong  for  departing  from  the  regulations  (t). 

Sound^Signals  for  vessels 4n  sight  of  one  another. 

Article  28. 
The  words  "  short  blast "  used  in  this  Article  shall  mean    Article  iS. 


a  blast  of  about  one  second's  duration.  Helm  signals. 

When  vessels  are  in  sight  of  one  another,^  a  steam  vessel 
under  way,  in  taking  any  course  authorized  or  required  by 
these  rules,  shall  indicate  that  course  by  the  following  signals 
on  her  whistle  or  siren,  viz. : — 

One  short  blast  to  mean,  "  I  am  directing  my  course  to 
starboard." 

Two  short  blasts  to  mean,  "  I  am.  directing  my  course  to 
port." 

Three  short  blasts  to  mean,  "  My  engines  are  going  full 
speed  astern." 

This  Article  is  identical  with  Art.  28  of  the  Regulations 
of  1897  and  corresponds  with  Art.  19  of  1884,  but  it  differs 
from  it  in  the  important  substitution  of  "  shall"  for  "may," 
and  in  the  omission  of  the  declaration  that  the  use  of  the 
signals  is  optional. 

It  may  be  noted  that  compliance  with  the  rule  is  required 
where : 

(i)  The  vessels  are  in  sight  of  one  another, 
(ii)  A  steam  vessel  under  way  is  taking  a  course, 
(iii)  Such  course  is  authorized  or  required  by  these  rules. 

"In  sight"  does  not  mean,  in  sight  at  any  distance,  but  "Insight." 
"  in  sight  with  reference  to  the  manoeuvres  which  a  vessel  is 
authorized  or  required  to  take,  having  regard  to  the  other 
vessel  approaching,  for   the   purpose   of   avoiding   collision 
.   .   ."{u). 

"Course"  does  not  mean  "course  by  compass,   but   the    'Comse." 
action  of  the  vessel  "  (ar).    The  word  may  apparently  be  used 

(0   See  above,  p.   13,  and  cases  (1907)  A.  C.  269. 
there  cited.  (»)  Per  Alverstone,  C.  J.,  ibid. 

(«)   Per  Alverstone,  O.   J.,  The  at  p.  182;  cf.  The  Anselm.,  (1907) 

Bellanoch,  (1907)  P.  170,  at  p.  181;  P.  151. 
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Article  I 


' '  Authorized 
or  required." 


equally  in  regard  to  the  management  of  a  vessel's  helm  and 
to  that  of  her  'engines. 

A  tug  under  slight  starboard  helm  in  order  to  counteract 
the  effect  of  the  tide  was  held  to  have  "  taken  a  course  "  when 
she  further  starboarded  her  helm  in  order  to  pass  under  the 
stern  of  another  vessel  («/). 

A  vessel,  which  was  dragging  over  mud  and  was  from  time 
to  time  putting  her  engines  full  speed  astern  to  clear  her 
propeller  without  herself  moving  astern  through  the  water, 
was  deemed  by  a  majority  of  the  Coirt  of  Appeal  not  to 
have  taken  a  "course"  (z).  Similarly,  whisre  the  helm  of 
a  vessel  was  put  hard-a-port,  when  her  engines  were  reversed, 
not  to  send  her  head  to  starboard,  but  to  check  the  reverse 
action  of  the  engines,  it  was  held  she  was  not  to  blame  for 
not  having  signalled  this  alteration  of  her  helm  (a) . 

Possibly  it  is  unnecessary  that  in  order  to  constitute 
"  taking  a  course  "  there  should  be  any  alteration  at  all  in 
helm  or  engines .  Persistence  in  a  course  originally  taken 
for  the  ordinary  purposes  of  navigation  might  amount  to 
"taking  a  course"  within  the  Article  (&).  Thus  where  in 
foggy  weather  a  vessel  starboarded  for  a  vessel  at  anchor,, 
and  while  she  was  under  starboard  helm  another  moving  . 
vessel  came  into  sight,  it  was  held  that  she  was  not  obliged 
to  signal  her  alteration  of  course  for  the  anchored  vessel,  but 
should  have  indicated  to  the  other  vessel,  when  she  came 
into  sight,  that  her  cpurse  was  being  directed  to  port  (c). 

The  words  "  authorized  or  required "  have  given  rise  to 
difficulty.  They  were  judicially  interpreted  by  Sir  Francis 
Jeune,  P.,  in  The  IJskmoor  (d),  and  his  interpretation  was 
approved  in  the  Court  of  Appeal  in  The  Anselm  (e)  and  The 
Aristocrat  (/).  ''  It  has  been  sought  to  put  a  rather  narrow 
interpretation  on  the  rule.  Of  course  the  word  'required' 
is  clear  enough.     There  are  certain  things  required  by  the 


(y)  The  Aristocrat,  (1908)  P.  9; 
but  see  The  Colgarth,  Ship.  Gaz. 
Nov.  3rd,  1906. 

(z)  The  Bellanoch,  eupra. 

(a)  The  Aberdonian,  (1910)  P. 
225. 

(6)  The  Aristocrat,  supra,  at 
p.  21;  aliter,  where  course  is  per- 
sisted in  without  reference  to  the 


other  ship;  cf.  The  Mourne,  (1901) 
P.  68. 

(e)  The  Megantic  (1914),  31 
T.  L.  R.  190. 

{d)  The  VsTcmoor,  (1902)  P.  250, 
at  p.  253. 

(«)  (1907)  P.  151. 

(/)  (1908)  P.  9. 
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rules  to  be  done.  The  word  'authorized'  is,  however,  very  Article  28. 
much  larger,  and  I  am  inclined  to  think  that  a  large  inter- 
pretation ought  to  be  given  to  it,  and  that  it  includes  any 
course  which,  for  the  safety  of  the  vessels,  good  seamanship 
requires  to  be  taken  with  reference  to  the  other  vessel  then  in 
sight "  {g).  This  definition,  it  may  be  observed,  covers  every 
course  which  "  good  seamanship  "  requires.  It  was  contended 
in  ;T^e  Anselm  that  Art.  28  did  not  apply  where  a  vessel  was 
taking  a  course  under  Art.  27  or  29.  It  was  decided,  how- 
ever, that,  although  a  vessel  might  be  acting  under  Art.  27 
or  29,  a  breach  of  which  Article  probably  did  not  carry  the 
statutory  penalty  Qt),  yet  failure  to  indicate  such  action  by 
whistle  signal  would  involve  a  breach  of  Art.  28,  and  that 
the  statutory  penalty  would  .attach  to  such  breach.  In  The 
Hero  (i)  the  Article  was  held  to  apply  to  any  course  taken 
by  a  vessel  purporting  to  act  under  any  of  the  rules  with  the 
intention  of  avoiding  immediate  danger. 

In  the  case  of  The  Bellanoch  (k)  the  question  arose,  whether 
Th^  Bellanoch,  which  was  crossing  the  mud  at  the  entrance  to 
Monte  Video  harbour,  and  which  was  from  time  to  time 
putting  her  engines  full  speed  astern  to  clear  her  propeller, 
the  last  occasion  being  for  the  first  three  of  the  eight  minutes 
preceding  the  collision,  wbjs  obliged  to  sound  her  whistle  to 
indicate  that  her  engines  were  working  full  speed  astern,  to 
The  Canning,  a  vessel  which  was  proceeding  down  a  dredged 
channel  on  a  course  nearly  at  right  angles  to  that  of  The 
Bellanoch,  and  which  had  The  Bellanoch  on  her  starboard 
bow. 

A  majority  of  the  Court  of  Appeal  held  that  the  engines 
of  The  Bellanoch  were  being  put  astern  in  the  ordinary  course 
of  navigation,  and  that  The  Bellanoch  was  not  taking  a 
course  with  reference  to  The  Canning;  a  finding  which 
-clearly  distinguished  the  case  from  The  Anselm.  A  decision 
of  these  points  waS,  however,  rendered  unnecessary  to  the 
■conclusions  Tioth  of  the  Court  of  Appeal  and  of  the  House  of 

((7)  The   Vskmoor,  suprct.  (1913)  P.  166,  where  the  keep-on 

(h)  The  Sans  Pareil,  (1900)  P.  vessel  was  held  not  to  blame  for 

•267.  having    failed   to   signal   a   course 

(i)    (1911)   P.    128,   reversed  on  taken  at  the  last  moment  in  the 

another   point,    (1912)    App.    Cas.  hope  of  avoiding  collision. 

300.     Cp.,  however,  The  Tempnis,  (A)  (1907)  P.  170. 

29(2) 
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should  be 
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American 
rule. 


Lords,  since  both  those  tribunals  found  that  at  the  time  when 
The  Bellanoch's  engines  were  put  full  speed  astern,  the  rela- 
tion of  the  vessels  was  not  such  as  to  make  the  Collision  Regu- 
lations applicable,  and  further,  that  if  The  Bellanoch  was 
guilty  of  any  breach  of  duty  in  failing  to  sound,  such  breach 
could' not  by  any  possibility  have  contributed  to  the  colli- 
sion (I). 

Care  must  be  taken  not  to  sound  misleading  signals.  A 
vessel  in  tow  with  no  steam  in  her  main  engines  was  pro- 
ceeding up  a  river  and  was  about  to  turn  when  she  was  run 
into  by  another  vessel.  Her  tug  was  sounding  the  regulation 
towing  signal  under  Art.  15,  but  no  other  whistle  signals 
were  given.  It  was  held  that  it  would  have  been  wrong  for 
her  or  her  tug  to  have  given  i  turning  signal,  for,  though 
preparing  to  turn,  they  had  not  commenced,  and  that  she  was 
right  in  giving  no  towing  signal,  because  to  have  done  so 
would  have  misled  other  vessels  into  thinking  she  had  steam 
in  her  main  engines  (to). 

It  has  been  held  in  America,  where  a  similar  rule  has  long 
been  in  force,  that  a  steamsKip  cannot  by  her  whistle  dictate 
to  another  a  departure  from  the  regulations  (n).  The  Ameri- 
can rules  require  an  answering  signal  to  be  given .  If  after  an 
exchange  of  signals  either  vessel  departs  from  her  agreed 
course  she  is  held  in  fault  (o) .  The  signals  must  not  be  used 
by  a  ship  at  anchor  (p),  nor,  as  it  would  seem,  under  any 
circumstances  other  than  those  mentioned  in  Art.  28. 


No  'vessel,  under  any  circumstances,  to  neglect  proper  pre- 
cautions. 


Article  29. 

Proper  pre- 
cautions are 


Article  29. 

Nothing  in  these  rules  shall  exonerate  any  tfessel,  or  the 
oivner,  or  master,  or  crew  thereof,  from  the  consequences  of 


(I)  This  must  be  taken  to  be  the 
effect  of  the  decision,  see  The 
Corinthian,  (1909)  P.  260. 

(m)  The  Marmion  (1913),  29 
T.  L.  R.  646. 


(»)  The  Milwaukee,  Brown,  Ad. 
313. 

(o)  The  St.  John's,  42  Fed.  Hep. 
75. 

Cp)  The  Mating,  110  Fed.  Bep. 
227. 
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any  neglect  to  carry  lights  or  signals,  or  of  any  neglect  to    Article  29. 
Tteep  a  proper  look-out,  or  of  the  neglect  of  any  precaution  to  be  taken 
which  may  be  required  by  the  ordinary  practice  of  seamen,  ''^  ^^^  '^"^^■ 
or  by  the  special  circumstances  of  the  case. 

This  Article  is  identical  with  Art.  29  of  the  Regulations 
of  1897,  and  with  Art.  24  of  1884,  and  has  been  inserted  sub- 
stantially unaltered  in  all' regulations  since  1863.  It  seems 
difficult  to  attribute  to  it  any  legal  effect.  It  was  inserted  in 
the  regulations,  probably  ex  abundante  cauteld,  and  as  a 
declaration,  not  to  be  overlooked  by  seamen,  of  the  legal 
consequences  of  negligence. 

The  duty  of  those  in  charge  of  a  ship  to  navigate  her  with 
due  regard  to  the  ordinary  rules  of  seamanship,  and  under 
special  circumstances  to  depart  from  the  regulations,  has  been 
already  referred  to  (q).     What   is    required   of   seamen    is  precautions 
ordinary  skill  and  ordinary  intelligence;  they  are  not  expected  f?*^"^!?  ^^ 
to  foresee  and  provide  against  every  accident.     But  where  praotioe  of 
literal  compliance  with  the  regulations  is  not  enough  to  avoid    *  "^ 
a  collision,  all  must  be  done  that  a  seaman  of  ordinary  skill 
and  intelligence  would  do  to  keep  clear  of  the  other  ship  (r) . 
Where,  for  example,  an  alteration  of  the  helm  is  not  enough, 
the  helm  must  be  assisted  by  lowering  the  peak  or  letting  go 
the  foresheets  (s).    So,  a  vessel  has  been  held  in  fault  for  not 
backing  her  yards  (t).-' 

The  law  as  fx)  what  is  proper  care  and  skill  in  navigation 
and  what  are  precautions  required  by  the  ordinary  practice  of 
seamen,  is  illustrated  by  numerous  decisions,  some  of  which 
are  here  collected. 

First,  as  to  look-out:   If  a  ship  is   proved   to  have  been  Look-out. 
negligent  in  not  keeping  a  proper  look-out  she  will  be  held 
answerable  for  all  the  reasonable  consequences  of  her  negli- 
gence.   Though  the  other  ship  has  no  lights,  it  is  negligence 
not  to  see  and   avoid  her  on  a  clear  night  (m)  ;  but  if  the 

(g)  See  pp.  432,  seq.,  above.  Not',  of  Oas.  36,  38;  The  Marpeaia 

14  The  Jesmond  and  The  Earl  (1872),  L.   E.   4  P.  C.   212;    The 

of  Elgin  (1872),  L.  E.  4  P.  0.  1;  Vlster  (1862),  1  Moo.  P.  O.  N.  S. 

The    City    of    Antwerp    and    The  31;  TAe  ZoeZo/c  (1884),  9  P.  D.  114, 

Friedrich,  Imnan  v.   Bech   (1869),  ll7. 

L    B    2  P.  C.  25.  (<)  The  James  (1867),  Swab.  55. 

(«)   The  Lady  Anne  (1851),  15  (m)  The  Viola,  59  Fed.  Rep.  632. 

Jur.   18;    The  Stranger   (1848),  6 
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absence  of  look-out  clearly  had  nothing  to  do  with  the  colli- 
sion, it  will  not  be  deemed  bo  be  a  fault  contributing  to  the 
collision  (a;) . 

The  look-out  must  be  vigilant  and  sufficient  according  to 
the  exigencies  of  the  case.  The  denser  the  fog  and  the  worse 
the  weather  the  greater  the  cause  for  vigilance.  A  ship  can- 
not be  heard  to  say  that  a  look-out  was  of  no  use  because  the 
weather  was  so  thick  that  another  ship  could  not  be  seen  until 
actually  in  collision.  In  The,  Mellona  (y),  Dr.  Lushington 
said: — "  It  is  no  excuse  to  urge  that  from  the  intensity  of  the 
darkness  no  vigilance,  howeYer  great,  could  have  enabled  The 
Mellona  to  have  descried  The  George  in  time  to  avoid  a  colli- 
sion. In  proportion  to  the  greatness  of  the  necessity,  the 
greater  ought  to  have  been  the  care  and  vigilance  employed." 

In  ordinary  cases  one  or  more  hands  should  be  specially 
stationed  on  the  look-out  by  day  as  weU  as  at  night.  They 
should  not  be  engaged  upon  any  other  duty;  and  they  should 
be  stationed  in  the  bows,  or  in  that  part  of  the  ship  from 
which  other  vessels  can  best  be  seen  (z) .  On  board  a  Mersey 
ferry-boat  the  proper  place  for  the  look-out  was  said  to  be  on 
the  bridge  between  the  paddle-boxes  (a) .  When  passing  over 
a  fishing  ground  a  specially  vigilant  look-out  must  be  kept  to 
avoid  fishing-boats  (6).  For  a  large  steamship  going  eleven 
knots  off  Dungeness,  a  crowded  part  of  the  English  Channel^ 
on  a  hazy  night,  the  Privy  Council  considered  that  one  hand 
on  the  look-out  was  not  sufficient  (c) .  '  A  vessel  brought  up 
in  a  frequented  channel  (d)  should  have  an  anchor  watch 
ready  to  sheer  her  clear  of  an  approaching  vessel,  or  to  give 


(x)  The  Dexter,  23  Wall.  69; 
The  Farragut,  10  Wall.  337;  The 
Clarion,  '21  Fed.  Eep.  128;  The 
George  Murray,  22  Fed.  Kep.  117. 

(y)  (1847),  3  W.  Eob.  7,  13. 

(2)  The  Diana  (1840),  1  W.  Bob. 
131;  4  Moo.  P.  C.  11;  T7he  Bata- 
vier  (1854),  9  Moo.  P.  C.  286;  The 
Bold  Buccleuch  (1853),  1  Pr.  Adm. 
Dig.  l44;  The  Glannihanta  (1876), 
1  P.  D.  283;  The  Belgenland,  7 
Davis,  355.  See  The  Morning 
Ught,  2  Wall.  550. 
.  (o)  The  Wirral  (1849),  3  W. 
Rob.  56. 

(J)  The  Robert  and  Ann  v.  T^e 
Lloyds  (1864),  Holt,  55. 

(e)  The  Germania  (1868),  21 
L.  T.  44.     In  an  appeal  from  a 


judgment  of  a  Court  of  Enquiry, 
suspending  a  master's  certi^cate 
for  not  having  set  tv^o  men  on  the 
look-out  when  runnii^^  through  a 
roadstead,  the  judges  of  the  Admi- 
ralty Division  said  that  there  waa 
nothing  in  the  circumstances  of  the 
case  to  require  more  than  one  man 
on  the  look-out;  and  they  reversed 
the  decision  of  the  Court  of  En- 
quiry. The  Mary  and  The  Row- 
land, Adm.  Ct.,  11th  July,  1881; 
cited  in  Murton's  Wreck  Enquiries, 
p.  196. 

((f)  But  not,  it  seems,  elsewhere: 
The  M.  J.  McCaldin,  35  Fed.  Eep. 
330;  The  Erastm  Corning,  25  Fed. 
Eep.  572. 
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hei-  chain  (e).    It  was  held  negligence  that  an  anchor  watoh     Article  29, 
was  not  kept  on  board  a  ship  at  moorings  in  the  river  Tyne, 
the  weather  being  bad  and  threatening  (/) .     On  board  a     * 
steamship  in  daylight  in  the  Clyde,  the  pilot,  an  officer,  and 
a  hand  (not  properly  qualified  for  the  duty)  were  held  to  be  a 
sufficient  look-out  {g). 

The  necessity  in  the  Thames  of  a  look-out  on  the  forecastle  I"  crowded 
head,  to  see  craft  low  in  the  water  under  the  ship's  bows,  was 
insisted  upon  in  The  Hallett  (h) .     In  crowded  waters  the 
look-out  cannot  report  every  light  he  sees,  but  must  report 
every  material  light  as  soon  as  it  becomes  material  (i). 

Under  the  Eegulations  of  1863  it  was  held  that  a  vessel  Look-out 
w^as  not  necessarily  in  fault  for  not  keeping  a  look-out  astern 
on  a  clear  night;  although  if  she  sees  a  vessel  approaching 
her  astern  it  is  her  duty  to  warn  her  of  her  danger  (k).  In 
America  a  vessel  which  damaged  another  by  moving  her  pro- 
peller in  dock  was  held  in  fault  for  not  having  a  look-oat 
astern  (Z);  but  it  was  held  to  be  no  negligence  for  a  small 
"  stern -wheeler  "  not  to  have  a  look-out  astern,  having  regard 
to  the  practice  in  New  York  harbour  and  the  scanty  crew 
carried  by  such  boats  (m) .  Under  the  existing  regulations  a 
look-out  astern  must  be  kept  in  order  to. comply  with  Art.  10 
as  to  showing  a  flare  or  stern  light  to  an  overtaking  vessel. 

It  is  the  duty  of  a  ship  with  another  in  tow  to  keep  an 
especially  vigilant  look-out,  because  the  tow  cannot  always 
see  ahead  (n).  On  the  otljier  hand,  the  fact  that  she  is  in  tow 
will  not  excuse  a  vessel  from  keeping  an  adequate  look-out, 

(«)  See  Lack  v.  Seward  (1830),  Gaz.,  June  23rd,  1906,  and  Marcj 

4  Car.  &  P.  106;    Vanderplanh  v.  15th,  1907. 

miler  (1828),  M.  &  M.  169;   and  (g-)  Clifde  Navigation  Co.  y.  Bar- 

The      RichmoM      and.     The      E.  e?ay  (1876),  1  App.  Cas.  790,  798. 

Sevpershausen,  &Z  Fed.  Eep.  1020;  (A)  Ad.  Div.  9th  Auguat,  1887. 

The  Guyandotte,  Z9  Fed.  Rep.  575;  (j)   The  Shakkeborg   (1911);  rc- 

The    Altenowerj   Abid.     118;     The  ported   in   note   \a   The    Vmsinga, 

Ogermiv,  32  Fed.   Rep.   919;    The  (1911)  P.  at  p.  245; 

Erastus  Corning,  ii'F^.'Rep.  512;  ■   (A)    The    Earl    Spencer    (1874), 

The  Oliver,  22  Fed.  Rep.  848;  The  L.  R.  4  A.  &  E.  431;  The  City  of 

iJ»^«!2««,  11  Quebec  L.  R.  382;  TAe  Brooklyn    (1876),    1    P.    D.  276; 

Masters  and  The  Maynor,  Brown,  Kennedy  v.  jthe  Sarmatian,  2  Fel. 

Adm.   342;   The  Marcia  Tribou,  2  Eep*  911. 

Sprague,  17.  (0  The  Nevada,  16  Otto,  154. 

(/)  The  Pladda  (1876),  2  P.  D.  (m)  MoFarland  v.  Selby  Smelt- 

34.    As  to  the  need  fdr  a  watchman  ing   and  Lead   Co.,   17  Fed.  Rep. 

when  fast  to  the  shore,  see  infra,  253. 

p.  458.    See  also  The  Thetis,  Ship.  (»)   The  Jane  Bacon  (1879),  27 

W.  R.  36. 
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and  a  pilot  v&ssel  made  fast  to  a  sailing  ship,  which  was 
being  towed  down  the  Bristol  Channel,  has  been  held  in 
fault  for  failing  in  this  respect  (o) . 

Tlie  obligation  of  keeping  a  sharper  look-out  than  is  ordi- 
narily required  by  law  may  be  cast  upon  a  ship  by  a  local 
rule  of  navigation.  In  the  Thames,  for  example,  a  local  rule 
of  navigation  requires  a  vessel,  before  rounding  certain  points, 
to  ascertain  whether  there  is  any  vessel  approaching  her  in 
the  opposite  direction  on  the  other  side  of  the  point  (jp). 

Where  a  vessel  in  a  river  ran  into  another  coming  out  of 
dock,  it  was  held  that  the  duty  of  the  look-out  was  to  see  that 
the  channel  was  clear;  and  that  it  was  not  negligence  on  his 
part  not  to  have  reported  the  vessel  coming  out  of  dock  (g) . 

Where  to  keep  a  good  look-out  glasses  are  necessary,  it 
would  probably  be  held  negligence  not  to  use  them  (r) .  In 
an  American  case  the  use  of  a  night-glass  on  board  a  steamer 
coming  into  harbour  was  held  to  be  necessary  (s). 

Whether  it  is  negligence  to  leave  craft  moored  to  the  shore 
or  other  barges  in  dock  or  in  tidal  waters  without  a  watchman 
depends  on  the  danger  to  be  anticipated,  having  regard  to 
the  position  of  the  barge  {t) .  Evidence  that,  -had  there  been 
a  man  left  in  charge,  he  oould  in  fact  have  taken  steps  to 
avert  collision  is  not  conclusive  in  such  cases.  In  determining 
the  danger  to  the  barge,  if  any,  to  be  ajtiticipated  f  romjeaving 
her  unattended,  evidence  as  to  the  local  custom  in  the  matter 
is  relevant,  the  test  in  such  cases  being  whether  vq.  the 
circumstances  such  conduct  ,was  reasonable  (m)  . 

The  requirements  of  the  law  in  America  as  to  look-out 
have  been  stated  in  many  cases  in  stringent  terms.  In  The 
Sunnyside  (x)  the  Supreme  Court  held  that  it  is  the  duty  of 


(o)  The  Harvest  Home,  (1905) 
P.  177. 

(jo)  The  Margaret  (1884),  9 
App.  Cas.  873,  879. 

iq)  The  Calabar  (1868),  L.  R. 
2  P.  0.  238. 

(>•)  See  The  Hibemia  (1874),  2 
Asp.  M.  0.  454. 

(s)  The  .  Ville  du  Havre,  7 
B'ened.  328;  but  see  The  Aiion,  22 
Vei.  Rep.  906. 

(«)  The  Western  Belle  (1906), 
10  Asp.  M.  0.  279;  cf.  The  Scotia 
(1890),  6  Asp.  M.  C.  541;  The 
Dunstanborough,  (1892)  P.  263; 
The  Hornet,   (1892)   P.   361;   The 


St.  AubiM,  (1907)  P.  60.  In 
America  it  appears  to  be  the 
practice  in  New  York  harbour  to 
leave  small  craft  in  the  slips  un- 
attended ;  and  it  has  been  held  that 
there  is  no  negligence  in  doing  so: 
Campbell  v.  Pennsylvania  Bail.  Co., 
85  Fed.  Eep..  462. 
,  («()  Sharpsbtirg ,  Satid  Co.  v. 
Monongahela  Miver  Consolidated 
Coal  and  Coke  Co.,  145  Fed.  424. 

(k)  1  Otto,  208 ;  followed  in  The 
General,  82  Fed.  Eep.  830.  Op. 
The  Manitoba  (a  case  of  two  steam- 
ships), 15  Davis,  97. 


LOOK-OUT.  457 

a  sailing  ship  to  watch  the  movements  of   an  approaching     Article  29. 
steamship,  in  order  that,  if  the  steamship  fails  to  comply  with 
the  law  and  keep  out  of  the  way,  she  may  herself  be  able  to 
avoid  a  collision . 

In  another  case  it  was  held  that  the  absence  of  a  look-out 
on  board  a  vessel  will  cause  her  to  be  held  in  fault  for  a 
collision,  unless  it  is  piroved  that  the  other  ship  was  seen  as 
soon  as  it  was  possible  to  see  her,  and  that  the  pToper  steps 
to  avoid  her  were  taken,  and  as  soon  as  it  was  possible  to  take 
them  {y). 

The  Supreme  Court  of  the  United  States  has  held  that  the 
officer  in  charge  of  the  deck  is  not  a  sufficient  look-out :  that 
for  a  first-class  ocean  steamship  two  men  with  no  other  duty 
to  perform  constitute  a  proper  look-out,  and  that  they  should 
be  stationed  forward  in  the  ship's  bows  {z),  or  in  the  part  of 
the  ship  from  which  other  vessels  can  best  be  seen  (a) .  These, 
however,  are  questions  of  proper  nautical  management,  and 
it  would  be  dangerous  to  rely  too  much  on  decisions  which 
depend  so  largely  on  particular  circumstances.  The  rule 
that  there  must  be  one  or  more  men  specially  stationed  on 
the  look-out,  and  that  the  officer  in  charge  or  the  man  at  the 
wheel  is  not  sufficient,  has  been  established  by  numerous 
'cases  (6). 

In  The  Ariadne  (c)  the  Supreme  Court  said  that  the  rigour 
of  the  requirement  as  to  an  efficient  look-out  rises  according 
to  the  speed  and  power  of  the  vessel  and  the  chance  of  meeting 
other  ships.  Thus,  a  vessel  entering  a  harbour  at  night 
should  have  all  the  crew  on  deck,  and  keep  as  sharp  a  look- 
out as  is  possible  (d) . 

It  has  been  held  by  the  Supreme  Court  that  the  absence 
of  a  look-out  was  not  excused  by  the  fact  that  it  was  day- 
time and  all  hands  were  engaged  in  reefing  (e);  or  that 
they  were   repairing   damage   caused    by  an    accident  (/) . 

(y)  The  Atlas,  10  Blatchf.  459.  Blossom,  Olcott,  188. 

(s)  Chamberlam    v.     Ward,    21  (c)  13  Wall.  475. 

How.  548,  570.  (<^)  2'Ae    Scioto,   Davies,    359. 

(a)  The  Morning  Light,  2  Wall.  (e)  Catharine  v.  DicUnson,  17 
550.  How.  170;  Thorp  v.  Sammond,  12 

(b)  The  Northern  Indiana,  3  Wall.  408.  See  also  The  S.  P. 
Blatchf,  92;  The  Comet,  9  Blatohf.       Baldwin,  Brown,  Ad.  300. 

323;   The  Parkersburg,  5  Blatchf.  (/)   Whitridge  v.  Dill,  23  How. 

247;    The   Douglass,    Brown,    Ad.       448. 
105:    The   Nabob,   ibid.    115;    The 
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THE  KEGULATIONS. 


Artiols  29. 


Suffioieuo^  of 
the  crew. 


The  duty  of  ferry-boats,  and  of  vessels  crossing  the  track, 
of  ferry-boats,  to  keep  a  specially  good  look-out  has  been 
insisted  upon  in  many  cases  (,gr). 

Where  the  absence  of  a  look-out  in  no  way  contributed  to 
the  collision,  the  ship  will  not  be  held  in  fault  merely  because 
there  was  no  look-out  (h) .  But  aliter  where,  notwithstanding 
fault  in  the  other  ship  (carrying  away  of  tiller  rope),  the 
collision  might  have  been  avoided  by  a  better  look-out  (i). 

A  vessel  under  way  must  have  on  board  a  sufficient  crew 
to  work  her  for  the  voyage  on  which  she  is  engaged;  The. 
crew  that  is  usual  under  the'  particular  circumstances  will 
be  held  to  be  sufficient.  Thus,  two  hands  have  been  held 
sufficient  for  a  sailing  barge  in  the  Thames  (fc) .  When  in 
dock  or  harbour  she  should  be  provided  with  sufficient  hands 
to  tend  her,  having  regard  to  her  position,  the  character 
of  the  dock'  or  harbour,  and  to  ordinary  changes  of  the 
weather  (Z) .  A  steamer  having  been  found  to  blame  for 
damaging  with  her  propeller  a  barge  that  was  properly 
moored  astern  of  hei;,  the  barge  was  held  also  to  blame  for 
having  no  one  on  board:  but  for  this  omission,  the  collision 
might,  perhaps,  have  been  avoided,  and  the  barge  might,  at 
a.nj  rate,  have  been  beached,  and  the  damage  diminished  (m). 
In  The  Hornet  (n),  a  somewhat  similar  case,  the  collision 
was  in  Tilbury  (non-tidal)  dock,  and  the  barge,  which  was 
run  into  and  sunk  by  a  tug,  was  held  to  be  free' from  blame, 
though  no  one  was  on  board  her  at  the  time  of  the  collision. 
The  question  to  be  answered  in  such  case  is,  whether,  having 
regard  to  the  position  of  the  barge,  the  danger  to  be  anti- 
cipated to  the  barge  in  leaving  her  unattended  is  so  slight  as 
to  justify  her  beirig  so  left  (o).  ^Where  a  new  ship  was  in 
collision  on  her  trial  trip,  when  she  had  not  on  board  her  full 
complement  of  officers  and  crew,  she  was  not  therefore  lield 


(ff)  The  America,  10  Blatchf. 
135;  Ince  v.  East  BostoK  Ferry 
Co.,  106  Mass.  Eep.  149. 

(A)-  The  Fannie,  11  Wall.  238; 
The  Havana,  54  Fed.  Bep.  411. 

(J.)  The  Eiversdale,  53  Fed.  Bep.. 
286. 

(7s)  The  Minna  (1868),  L.  K.  2 
A.  &  B.  9.7;  The  Bumber  of  .hands 
to  be  carried  by  lighters  ,in  the 
Thames    is    prescribed    by    River 


Bj'e-law  61  of  1914,  infra,  p.  545. 

(0  The  Excelsior  (1868),  L.  E. 
2  A.  &  E.  268;  The  Patriotio  and 
The  Rival  (I860),  2  L.   T.   301. 

(»0  The  Scotia  (1890),  6  Asp. 
M.  C.  541;  The  Dunatanborough, 
(1892)   P.   363,,  note. 

(«)  (1892)  P.  361. 

(o)  The  Western  Belle  (1906), 
10  Asp.  M.  C.  279. 
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in  fault,  there  being  on  board  a  sufficient  crew  to  work  her  (p) .     Article  29. 

It  is  negligence  for  the  officer  of  a  ship  at  moorings  in  a 

river  to  be  ashore  unnecessarily  when  the  weather  is  bad  and 

threatening  (q).    The  officer  in  charge  should  be  always  on 

deck;  he  should  not  leave  the  deck  in  charge  of    a  junior 

officer  when  another  vessel  is  approaching,  so  as  to  involve 

risk  of  collision  (r);'but  it  has  been  held  in  America  that  it 

is  not  negligence  for  the  officer  in  charge  of  the  deck,  being 

a  competent  man,  not  to  call  the  master  when  another  ship  is 

approaching  with  risk  of  collision  (s) .  Nevertheless,  in  urgent 

cases  it  is  prudent  to  do  so .    In  the  case  of  a  collision  between 

sailing  smacks,  it  being  admitted  that  one   of  them  was  in 

fault,  the  other  was  held  to  be  also  in  fault  for  not  having 

more  than  one  hand  on  deck,  whereby  the   collision   might 

have  been  avoided;  this  decision,  however,  was  reversed  on 

appeal,  and  the  reversal  was  upheld  (i).      In    a   fog   there 

should  be  strength  at  the  helm  sufficient  to  alter  the  ship's 

course  as  quickly  as  possible  on  the  order  being  given  (u). 

A  vessel  under  way  is  bound  to  keep  clear  of  another  at  Keeping- 

■^  •         n  clear  of  ship 

anchor.     The  rule  seems  to  be  the  same  in  ail  cases    where  at  anchor. 

one  of  the  ships  is, under  way  and  the  other,  though  not  at 

anchor,  is  for  any  other  reason  unable   to   keep  out  of    the 

way;    as  where  she  is  fishing  and   fast    to   her  nets,  or  in 

stays,  or  disabled  (x).    And  it  applies  though  the  ship  at 

anchor  is,  brought  up   in  the  fairway,  or    elsewhere  in   an 

improper  berth.     "  It  is  the  bounden  duty  of  a  vessel  under 

way,  whether  the  vessel  at  anchor  be  properly  or  improperly 

anchored,  to  avoid,  if  it  be  possible  with  safety  to  herself, 

any  collision  whatever"  (y).     If  one  ship  properly  lighted 

(if  at  night)  is  fast  to  the   shore,  or  lying  at   established 

moorings,  it  can  scarcely  happen  that  the  other  would  not  be 

held  in  fault  for  the  collision  (2) .    But  under  such  circum  - 

(p)    The    Clyde   Navigation   Co.  7  Asp.  M.  C.,317. 
V.  Barclay  (1876),  1  App.  Cas.  790.  («)  The  Europa  (1850),  14  Jur. 

(?)  The  Kepler  (1875),  2  P.  D.  627. 
^0.  (:»)  See  ajjoye,  p.  42. 

(r)  The  Arthur  Gordon  and  The  ly)  Per  Dr.  Lushington  in  The 

Independence    (1860),   Lush.    270;  Batavier  (1845),  2  W.   Kob.   407; 

The  Khedive  and  The  Voorwaarts  and  see  The  Dura  (1833),  1  Pritch. 

(1880),  5  App.  Caa.   876.  k.im.'D\g.n4,\  The  MayciaTribou, 

(s)  The  Maverick,  75  Fed.  Eep.  2  Sprague,  17 ;  but  see  The  Kjoben- 

845  havn  (1874),  2  Asp.  M.  C.  213. 

(?)  The.  General  Gordon  (1892),  (a)  See  The  Secret  (1872),  1  Asp. 
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ArtioU  29^  stances  she  must  not  be  allowed  to  sheer  with  her  head  or 
stern  into  the  navigable  channel  (a) .  Where  a  steamship  in 
the  daytime  ran  into  a  sailing  ship  brought  up  in  a  river  600 
yards  wide,  it  was  held  by  an  American  Court  that  the 
steamship  was  solely  in  fault,  although  the  sailing  ship  wae 
riding  with  her  sails  up,  sheering  about,  and  with  no  anchor 
watch  (&). 

A  vessel  hove-to  has  not  the  privileges  of  a  ship  at  anchor. 

She  is  under  way,  and  in  case  of  risk  of  collision  must  comply 

with  the  regulations  so  far  as  she  is  able  to  do  so.    She  haust 

not  rely  upon  the  other  ship  keeping  out  of  her  way  (c) . 

Stip  at  an-  The  following  cases  illustrate  the  requirements  of  the  law 

up°'or  gettinf  ^^  ^  ^^^  duty  of  a  ship  when  coming  to  an  anchor,  when 

underway.      brought  up,  and  when  getting  under  way:^ 

Foul  berth.  A  ship  in  bringing  up  must  not  give  anothSr  a  foul  berth. 

"  If  one  vessel  anchors  there,  and  another  herei,  there  should 

be  thg-t  space  left  for  swinging  to  the  anchor  that  in  ordinary 

circumstances  the  two  vessels  cannot  come  together.     If  that 

space  is  not  left,  I  apprehend  it  is  a  foul  berth  "  {d).    In  an 

American  case  it  was  held  that  a  ehip  at  anchor  is  entitled  to 

have  room  to  swing,  not  only  with  the  scope  of  cable  which 

she  has  out  at  the  time  when  the  other  ship  takes   up   her 

berth,  but  with  as  long  a  scope  as  may  be  necessary  to  enable 

her  to  ride  in  safety  (e). 

If  a  ship  gives  another  a  foul  berth  she  cannot  require  the 
latter  to  take  extraordinary  precautions  to  avoid  a  colli- 
sion (/) .  It  has  been  held  that  in  the  Mersey  a  cable's  length 
between  the  two  ships  is  a  clear  berth  (g)  .■  This,  however, 
cannot  be  laid  down  as  a  general  rule,  for  at  this  distance  a 
laden  vessel  riding  to  the  tide  might,  in  swinging,  come 
dangerously  close  to  a  light  vessel  riding  athwart  the  tide. 
And  not  only  must  a  vessel  not  bring  up  so  close  to  another 

M.  0.318;  and  Culbertaon  v.  Shaw,.  (c)  Supra, -^t^.  313,  372. 

18    How.    584;    Portevant   v.   The  (rf)  Per  Dr.  Lushington  in  The 

Bella    Donna,   Newb.    Adm.    510;  Northampton'   (1853),     1     Spdnks, 

The  Bridgeport,  1  Blatehf .  361 ;  14  152,  160. 

Wall.    11(5;   The   Granite  State,  3  (e)  The  Queen  of  the  East  and 

Wall.  310;  The  Belen  Cooper  and  The  Calypso,  4  Bened.  103. 

The  R.  L.  Mabey,  7  Blatohf.  378.  (/)    The    Vivid    (1872),    1   Asp. 

(a)  The  St.  Lawrence,  19  Fed.  M.  C.  601;  The  Meanatchy,  (1897) 

Eep.  328.  App.  Gas.  351. 

(6)    The   Planet,   Brown,   Adm.  (.9)     The    Princeton     (1878),    3 

124.  P.  D.  90. 
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as  not  to  give  her  room  to  swing,  but  she  must  not  bring  up     Article  29. 

in  such  a  place  that  she  endangei's  the  other  ship.     She 

should  not  bring  up  directly  ahead,  or  in  the  stream  of  another 

ship,  having  regard  to  the  current  and  also  to  prevailing 

winds.     If  she  brings  up  directly  in  the  hawse  of  another 

ship,  or  elsewhere  in  the  neighbourhood  of  another  ship,  there 

should  be  such  a  distance  between  them  that  if  either  of 

them  drives  or  parts  from  her  anchors  she  may  have  the 

opportunity  to  keep  clear  Qi) .    Where  a  ship,  in  bad  weather, 

took  up  a  berth  two  cables'  length  to  windward  of  another, 

in  an  anchoragfe  where  there  was  plenty  of  room,  and  then 

rode  with  only  one  anchor  down  and  that  not  her  best,  she 

was  held  in  fault  for  a  collision  with  the  ship  to  leeward,  • 

against  which  she  was  driven  when  her  cable  parted  in  a 

heavy  squall  {i).     Where  a  vessel  gave  another  afoul  berth,  ^ 

and  subsequently  drove  against  her  in  a  hurricane,  it  was 

held  to  be  an  inevitable  accident  (fc) . 

If  a  vessel  takes  up  a  berth  alongside  another  where  she 
takes  the  ground  and  falls  over  and  injures  the  other,  she 
will  be  held  in  fault  (J) .  A  vessel  voluntarily  taking  up 
such  a  berth  in  a  dock  does  so  at  her  own  risk  (m) .  So  where 
two  colliers  were  beached  near  each  other  for  the  purpose  of 
discharging  cargo,  it  was  held  that  it  was  the  duty  of  the  last 
comer  to  moor  head  and  stern,  and  in  such  a  way  as  not  to 
foul  the  other  when  the  wind  shifted  {n) . 

In  coming  to  an  anchor  caution  must  be  used  not  to  injure  Coming  to 

°  J  1  '  T  an  anchor. 

or  embarrass  other  ships.  A  yessel  roundmg-to,  so  as  to 
bring  her  head  upon  tide,"  should,  before  altering  her  helm, 
look  round  and  see  that  all  is  clear,  and  that  her  manoeuvre 
wUl  not  endanger  other  ships  (o).  The  omission  to  warn 
a  ship  astern  of   her  intention  to  bring  up  has    been   held 

(A)  The   Cumberland    (Vice-Ad.  117;    The  America,  38  Fed.   Eep. 

Court,    Lower    Canada),     Stuart's  256;  The  Addie  Schlaefer,  37  Fed. 

Eep.  (1858),  p.  75;  The  Egyptian  Rep.  382;  The  Behera,Q  Fed.  Rep. 

(1^2),  1  Moo.  P.  C.  N.  S.  373.  400. 

(i)    The    Volcano    (1844),   2   W.  {m)  The  Patriotto  and  The  Rival 

Rob.  337;   The  Maggie  Armstrong  (1860),  2  L.  T.  301. 

and  The  Blue  Bell  (1866),  14  L.  T.  («)    The    Vivid    (1872),    1   Asp. 

340.  M,  C.  601. 

(jc)  TM  Innisfail  and  The  Secret  (o)     The    Ceres    (1857),    Swab. 

(1877),  35  L.  T.  819.  250;    The  Shannon    (1842),   1   W. 

(Z)   The  Indian   and   The  Jessie  Rob.    463;    The   Philotaxe    (1878), 

(1865),  12  L.  T.  586;  The  George  37  L.  T.  540. 
and  The  Lidskjalf   (1857),   Swabi 
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Article  28. 


Precautions 
to  be  taken 
when  at 
anchor. 


neglect  of  a  "precaution  required  by  the  special  circum- 
stances of  the  ease"  (p). 

A.  ship,  having  lost  one  anchor  off  Dungeness,  in  attempt- 
ing to  bring  up  in  the  Downs  lost  her  second  anchor,  and 
drove  foul  of  another  vessel.  It  was  held  that,  the  weather 
being  heavy,  she  was  in  fault  for  attempting,  with  only  one 
anchor,  to  bring  up  ahead  of  another  vessel  without  the 
assistance  of  a  tug  which  she  might  have  taken  {q) . 

In  coming  to  an  anchor  in  a  crowded  roadstead  or  harbour, 
proper  care  must  be  used  to  shorten  sail  in  time,  and  not  to 
run  in  at  too  great  speed.  A  vessel  running  into  Stangate 
Cteek,  in  the  Medway,  was  held  in  fault  for  a  collision  caused 
by  her  running  in  under  too  grea.t  a  press  of  sail  (r) . 

Where  a  ship  delayed,  taking  up  her  berth  i  until  night,  ajid 
in  consequence  of  the  darkness  injured  another,  she  was  held 
in  fault  for  not  having  brought  up  by  daylight,  when  she 
might  have  done  so  in  safety  (s).  ' 

Where,  in  Hong  Kong  harbour,  a  collision  might  have 
been  avoided  if  the  starboard  anchor  had  been  let  go,  and  it 
could  not  be  let  go  because  it  was  unshackled,  it  was  held  to 
be  negligence  not  to  have  had  the  anchor  ready  (0- 

By  Art.  14  of  the  Convention  contained  in  the  first 
schedule  to  the  Sea  Fisheries  Act,  1883  (46  &47  Vict.  c.  22), 
it  is  illegal  for  a  fishing  boat  to  brirlg  up  between  sunset  and 
sunrise  on  ground  where  drift-net  fishing  is  actually'  going 
on.  This  Article  applies  only ,  in  the  waters  and  to  the 
■vessels  mentioned  in  the  Act. 

After  coming  to  an  anchor,  those  on  board  must  show 
proper  skill  and  seafnanship  in  keeping  their  vessel  from 
driving  and  endangering  other  craft.  If  a  ship  parts  from 
her  anchor,  when  with  proper  care  she  might  have  ridden  in 
safety,  and  drives  against  another  vessel,  the  collision  will  be 
held  to  have  been  caused  by  the  negligence  of  the  former, 
although  after  parting  from  her  anchor  the  collision  was 


(p)  The  Philotaxe  (1874),  2  Asp. 
M.  C.  512;  and  see  The  Queen 
.Victoria  X^i^V),  ^  Asp.  M.  C.  9; 
The  Helen  Keller,  ^0  Fed.  Eep. 
142. 

(?)  The  Annot  Lyle  (1886),  6 
Asp.  M.  C.  60. 

(r)  T7ie  Neptune  the  <  Second 
(1812),    1    Dod.    467;    The   Secret 


(1872),  1  Asp.  M.  C.  318;  The 
Earl  'Spencer  (1874),  L.  E.  4  A. 
&  B.  431;  The  Maaten,  Brown, 
Aa.  436.,- 

(s)  The  Egyptian  (1862),  1  Moo. 
P.  C.  N.  S.  373. 

(<)  The  City  of  Peking  (1888), 
14  App.  Cas.  40.  ' 
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inevitable,  and  all  was  done  that  could  be  done  to  avoid  it.  ArtleU  29. 
If  she  drives  from  her  anchor  in  coijsequence  of  her  yards 
not  having  been  sent  down,  or  because  she  was  not  tended  or 
made  properly  snug,  she  will  be  held  in  fault  (m).  Where  it 
is  customary  and  prudent  to  moor,  a  vessel  neglecting  to  do 
so  will  be  held  in  fault  (a;) ;  a  foul  anchor  will  not  excuse 
her  {y) .  The  duty  to  keep  an  anchor  watch  has  been  already 
.  referred  to  (2) .  If  a  vessel  at  anchor  can  avoid  a  collision  by 
the  use  of  her  helm,  she  wiU.  be  held  in  fault  if,  having  the 
/opportunity  to  do  so,  she  does  not  sheer  clear  (a);  but  the 
proof  must  be  clear  that  the  sheer  would  have  avoided  the 
collision  (fe). 

If  a  ship  drives  from  her  anchor  or  parts  her  chain,  and  a 
collision  may  be  avoided  by  employing  a  tug  which  is  avail- 
able, it  is  negligence  not  to  employ  her  (c). 

Where  a  ship  gave  another  a  foul  berth  in  the  Dow;ns,  and 
drove  against  her  in  a  gale  of  wind  while  riding  at  single 
anchor  with  forty-five  fathoms  of  chain,  it  was  held  that, 
although  the  other  vessel  drove  also,  she  was  herself  solely  to 
:  blame  {d). 

Insufficient  ground  tackle,  or  riding  by  a  single  anchor 
when  there  should  have  been  two  down,  or  failure  to  drop  a 
second  anchor  when  driving  (e),  will,  make  a  ship  liable  for 
a  collision  so  caused  (/).  A  tug  in  charge  of  an  unwieldy- 
tow  of  car  floats  in  New  York  harbour  was  overpowered  by 
her  tow  in  a  heavy  squall,  and,  having  let  go  her  anchor, 
which  did  not  hold,  she  drove  against  a  third  ship.  It  was 
'held  that  sjie  was  in  fault. for  not  having  an  anchor  that 
.  would  hold  her  {g).     The  ship  must  be  duly  tended  while 

'      («)  The  Excelsior  (1868),  L.  R.  Ths  Blue   Bell    (1866),   14  L.   T. 

,2   A.    &   E.    268;    Tke   Christiana  340. 

(1850),  7  Moo.  P.  C.  160.  (e)    The   Jessie   and  The  Zaan- 

■     (X)  The   Gipsy   King    (1847),   2-  land,    (1917)    P.    108;    The   Mary 

W.  Rob.  537.  Fraser,  26  Fed.  Rep.  872. 

(«)  Hastorf  v.  Mayor,  S;c.,  City  (/)  The  Massachusetts  (1840),  1 

0/  New  YorTt,  64  Fed.  Rep.  869.  W.     Rob.      371;      The'   Despatch 

-    (z)  Supra,  p.  454.  (1860),    14   Moo.    P.    C.    83;    The 

(b)  See  sMpyffl,  p.  44.  FoZoow    (1844),   2   W.'  Rob.   337. 

(6)    The   Howard    B.    Peck,   48  And     see     The     William    Lindsay 


Fed. -Rep.  334.  (1873),  L.  R.  5  P.  C.  338;  .■     _ 

(c)  The  Arran,  9  Quebec  L.  R.  v.    Quebec  Warehouse   Co.   (1886), 

278;   and  see  The  Annot  Lyle,  p.  12  App.  Cas.  101. 
-462,  supra:                     ,  '    .  (?)  ^^^  ^-  ^-  V'Utter,  35  Fed. 

(rf)    The  Maggie   Armstrong'  y.  Rep.  365. 
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Article  29.  at  anchor.  A  ship  which  goes  foul  of  another  through 
improperly  breaking  her  sheer  will  be  held  in  fault  (h) . 
Where  a  ship  was  riding  in  an  open  and  crowded  roadstead 
in  blowing  weather,  without  having  sent  down  her  top- 
gallant and  main-royal  yards,  she  was  held  in  fault  for  a 
collision  caused  by  her  driving  (i) .  If  a  ship  in  a  dock  or. 
harbour  subject  to  the  Harbours,  Docks,  and  Piers  Clauses 
Act,  1847,  is  insuificiently  moored,  after  notice  from  jthe 
harbour-master  to  provide  proper  fasts,  she  incurs  a  penalty 
of  101.  (7c).  It  has  been  held  negligence  not  to  increase 
moorings  where  the  state  of  the  weather  required  it  (I) . 

It  was  held  in  America  that  a  vessel  in  a  gale  of  wind, 
with  another  brought  up  near  her,  was  in  fault  for  not  taking 
timely  precautions  for  avoiding  a  collision  caused  by  the 
other  driving  on  her  (m) .  In  another  American  case  (n)  it 
was  held  that  where  a  ship  at  anchor  drives  and  comes  into 
collision  with  another- at  anchor,  the  burden  is  on  the  former, 
alleging  inevitable  accident,  to  prove  that  she  had  a  proper 
watch  on  deck,  that  she  discovered  the  dragging  at  on.oe,  that 
she  took  proper  measures  to  prevent  it,  and  that  her  ground 
tackle  was  sufficient. 

A  vessel  that,  by  dragging  her  anchors,  gives  another  a 
foul  berth,  cannot  require  the  latter  to  shift.  She  must  her- 
self get  under  way  (o),  or  slip.  I};  will  be  no  excuse  that  her 
cables  were  shackled  so  that  she  could  not  slip  (p) . 

If  a  ship  is  brought  up  by  her  own  people,  or  by  a  compul- 
sory pilot,  in  an  improper  berth,  so  as  to  endanger  other 
ships,  she  must  be  shifted  and  taken  to  a  proper  berth  as  soon 
as  possible  (g) .  Where  a  ship  was  compelled  to  shift  her 
berth  in  bad  weather,  owing  to  her  having  only  *one  anchor 
down,  and  in  doing  so,  although  proper  precautions  were 
taken,  she  came  into  collision,  it  was  held  that  she  was  in 

(A)    See    The    Peerless    (1860),  The  Louisicma,  3  Wall.   164. 

Lush.  30.  (»j)  The  Sapphire,  11  Wall.  164. 

(0     The    Christiana    (1850),    7  («)  The  Dutchess,  6  Bened.  48. 

Moo.  P.  C.  460;  and  see  The  Muby  (o)  The  Wallace,  41  Fed.  Rep. 

Queen  (1860),  Lush.  266;  The  Sx-  894. 

oelsior   (1867),  L.   R.   2  A.   &  E.  (jo)   The  Gevalia,  39  Fed.  Rep. 

268.  47. 

(A)  10  &  11  Vict.  c.  27,  s.  61.  (?)  The  Woburn  Abbey  (1869), 

(0    The  John   Harley  and  The  20  L.  T.  621. 
William  Tell  (1866),  13  L.  T.  413; 
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fault  for  the  collision,  because  of  her   original  neglect  in     Article  29. 
riding  to  a  single  anchor  (r) . 

A  ship  in  New  York  harbour  was  lying  at  a  wharf  with  her 
stern  projecting  into  the  slip  of  a  ferry-boat.  She  was  warned 
of  her  danger  and  did  not  shift.  It  was  held  that  the  ferry- 
boat was  not  in  fault  for  a  collision  which  followed,  the  ferry- 
boat having  done  her  best  to  avoid  it  (s).  In  another  case, 
a  ship  moored  to  a' wharf  so  that  her  bows  projected  into  a 
fairway,  narrowing  it  but  iiot  so  as  to  prevent  other 
ships  using  it.  Another  ship  subsequently  moored  to  the 
opposite  wharf,  so  as  to  block  the  fairway.  A  third  ship 
attempted  to  enter  and  fouled  the  first  ship.  It  was  held 
that  the  first  ship  ought  to  have  shifted  her  berth  after  the 
second  ship  made  fast  to  the  wharf,  and  that  she  and  the 
third  ship  were  both  in  fault  (t) . 

It  was  held  negKgence  in  a  ship  in  threatening  weather  to 
ride  to  a  buoy  in  the  river  Tyne,  with  her  chain  cables  unbent 
and  with  no  anchor  ready  to  let  go  in  case  of  parting  from 
the  buoy.  Even  in  such  situations,  if  the  weather  is  threaten- 
ing, or  there  is  cause  for  special  precautions,  an  anchor  watch 
must  be  kept  and  hands  enough  must  remain  on  board  to  tend 
the  ship  (u). 

As  a  general  rule,  a  ship  cannot  take  up  or  keep  a  berth  by 
mooring  to  a  buoy  at  a  particular  spot.  It  has  been  suggested 
that  in  particular  localities  there  may  be  a  custom  enabling 
her  to  do  so  (x).    Sed  qu. 

The  parting. of  a  cable,  the  giving  way  of  a  buoy  to  which 
the  ship  was  moored,  and  the  jamming  of  the  cable  on  the 
windlass  on  letting  go  the  anchor,  have  been  held  to  be 
inevitable  accidents  {y) . 

Making  fast  to  another  vessel,  instead  of  to  the  shore,  has 

(0  The  Despatch  (1860),  3  L.  T.  34;  The  Kepler  (1875),  2  P.  D.  40. 

219;   14  Moo.  P.  C.  83.  As  to  the  duty  to  have  chains  bent, 

(«')  The  City  of  Lynn,  11  Fed.  see  The  City  of  Peking  (1885),  14 

Eep.  339.  APP-  C^-  ^O- 

it)  The  Margaret  J.  Sanford,  37  i''),    Th^    ^'"«    (18^2),    1    Asp. 

Fed.  Eep.  148;  The  Mary  Powell,  -M-  <^-  ""1- 

36  Fed..  Rep.  598.  iv)  See  supi-a,  pp.  21,  44.     , 

(m)  The  Pladda  (1876),  2  P.  D. 
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Artiole ! 


Bringing  up 
in  a  fairway 
or  improper 
place. 


been  held  to  be  negligence  (z);  and  a  vessel  that  did  so  has 
been  held  liable  for  damage  caused  by  both  going  adrift  (a) . 

Where  a  ship,  A.,  was  made  fast  to  another,  B.,  and  B'.,  in 
getting  under  way,  injured  A.,  it  was  held  in  America  that 
B.  was  in  fault,  although  the  accident  might  have  been  caused' 
partly  by  the  lines  by  which  A.  was  made  fast  to  B.,  and 
which  A.  had  not  let  go  when  desired  to  do  so  by  B.  It  was 
held  to  be  negligence  in  B.  to  have  got  "under  way  without 
seeing  that  the  lines  were  let  go  (&).  And  so,  in  England,  a 
steamer  was  held  in  fault  for  injuring,  by  the  movement  of 
her  propeller,  a  barge  that  was  properly  moored  astern  of 
her  (c). 

By  direction  of  a  wharfinger  a  lighter  was  made  fast  to  the 
wharf  at  a  particular  berth,  and,  in  order  to  make  room  for 
her,  a  schooner  was  ordered  to  shift.  The  lines  by  which  the 
lighter  was  made  fast  were  slacked  by  the  surging  caused  by 
a  passing  steamer,  and  the  lighter  struck  the  schooner.  It 
was  held  that  both  the  lighter  and  the  schooner  were  in  fault; 
the  lighter  for  not  having  made  fast  properly,  and  the 
schooner  for  mooring  too  close  to  the  lighter  (d) . 

In  harbours  and  waters  where  there  are  local  rules,  or  an 
established  custom  as  to  the  proper  anchorage  ground,  a  vessel 
would  be  held  in  fault  for  a  collision  caused  by  her  bringing 
up  elsewhere.  So  where  shipbuilders  moored  a  cruiser,  which 
they  were  fitting  out,  so  that  her  stem  projected  into  the 
navigable  channel  in  contravention  of  the  local  bye-laws,  they 
were  held  partly  to  blame  for  a  collision  which  occurred 
between  two  other  vessels,  and  which  might  have  been  avoided 
had  not  the  cruiser  been  moored  in  this  unauthorised 
position  (e).  But  if  she  were  compelled  to  bring  up  and 
continue  to  lie  in  the  fairway  it  would  be  otherwise  (/). 
Thus,  where  a  steamer,  while  going  up  the  Thames  on  a  flood 
tide,  was  compelled  by  the  density  of  the  fog  to  anchor  in  the 
fairway  contrary  to  the  Thames  regulations,  and   the   fog 


(jb)  The  Atlas,  2  Mar.  !Law  Cas. 
O.  S.  Dig.  1480. 

(o)  Pangburn  v.  Gunn,  4  Fed. 
Bep.  35. 

(6)  The  Thornton,  2  Bened.  429. 

(c)  The  Seotia  (1890),  6  Asp. 
M.  C.  541. 

(d)  The    Greenpoint,    18    Fed. 


Rep.  186. 

(e)  Ellerman  Lines  v.  Clyde 
Navigation  Trustees  (1911),  S.  O. 
122— Ofc.  of  Sess. 

(/)  The  Kjobenhavn  (1874),  2 
Aep.  M.  O.  213;  and  see  The 
Clarita  and  The  Clara,  23  Wall.  1. 
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continued  such  that  there  was  no  reasonable  opportunity  of     Article  89. 

moving  her,  she  was  held  free  from  blame  for  collision  with 

another  steamer  coming  up  after  her  {g) .    If  there  is  no  rule 

or  custom  requiring  her  to  bring  up  out  of  the  fairway  she 

may  anchor  there,  although  directly  in  the  track  of  ships. 

Thus,  a  vessel  brought  up  in  the  Mersey  directly  in  the  track 

of  the  ferry  steamers  was  held  not  to  be  in  fault  for  lying 

there  {h) .    In  America  it  is  held  that  if  a  vessel  does  bring 

up  in  the  track  of  ferry-boats,  as  she  is  at  liberty  to  do,  she 

must  keep  a  vigilant  look-out  and  warn  the  ferry-boat  of  her 

position  (i) . 

The  obligation  on  a  ship  under  way  to  keep  clear  of  another 
at  anchor,  as  before  stated  (fc),  applies  although  the  ship  at 
anchor  is  in  an  improper  berth.  And  a  vessel  brought  up  in 
a  berth  which  is  improper  only  in  the  sense  that  it  is  an 
exposed  and  dangerous  position  does  not  thereby  contribute 
to  a  collision  caused  by  another  ship  negligently  driving  into 
her  (Z).  But  when  a  barge  in  the  Thames  was  brought  up  in 
an  exposed  position,  and  was  sunk  partly  by  the  swell  of  a 
passing  steamer,  it  was  held  that  the  negligence  in  bringing 
up  where  she  was  exposed  to  the  steamer's  wash  partty  caused 
the  loss,  and  the  suit  against  the  steamship  was  dismissed  (to)  . 

A.  vessel  at  anchor  is  not  justified  under  all  circumstances  Slipping 
in  holding  on  when  by  sHpping  she  could  avoid  a  collision .  ^°iii^°on  * 
A  vessel  in  Falmouth  harbour  was  driving  in  a  gale  of  wind 
towards  the  breakwater.  She  could  have  avoided  the  break- 
water by  slipping  from  her  anchor  and  getting  under  way. 
She  did  not  slip  in  time,  went  ashore,  and  did  injury  to  the 
breakwater.  It  was  held  that  she  was  liable  for  the  damage 
because  of  her  neglect  in  not  slipping  in  time  (w) .  The  value 
of  an  anchor  and  chain  slipped  to  avoid  collision  may  be 
recovered  if  the  danger  was  caused  by  the  fault  of  the  other 
ship  (o). 

(?)    The  Agmdillana   (1889),  6  (0     The    Despatch    (1860),    14 

Asp.  M.  0.  390.  Moo.  P.  C.  83. 

(h)      The     Lancashire     (1873),  (w)  The  Duke  of  Cornwall,  1  Pr. 

L.  E.  4  A.  &  B.  198.  Adm.  Dig.  p.  201. 

(0    The     D.     S.     Gregory,     6  («)  The  Vhla  (1867),  I..  R.  2 

Blatchf.     528;     The     Hudson,     5  A.   &   E.   29,  n.;     19    L.   T.   89. 

Bened.     206;    The    Exchange,    10  Of.   The  8a/ppMre,  11   Wall.   164; 

Blatchf.     168;     and     see     supra.  The  GevcAia,  39  Fed.   Rep.  47. 

p.  366.  (o)  Supra,  p.  39.    So  a  taw  cast 

(k)  Suq/ra,  pp.  42,  459.  off  to  avoid  collision  may,  it  seems, 

30(2) 


4tiB  THE  KEGULATIONS. 

Article  29.  A  vessel  getting  under  way  unnecessarily  in  bad  weather, 
Getting  with  a  number  of  other  ships  about  her,  would  probably  be 

un  er  way.  j^^j^j  -^  f ^y]^(-  f^j,  g,  collision  which,  would  not  have  occurred 
if  she  had  lain  fast  {f) .  So,  a  ship  getting  her  anchor  in  a 
strong  tide,  which  necessarily  carried  her  across  the  bows  of 
ships  bound  into  harbour,  was  held  in  fault  for  tripping  her 
anchor  at  the  moment  when  other  ships  were  crossing  her  as 
she  drove  {q).  The  duty  of  a  heavy  ship  to  exercise  more 
than  ordinary  caution  in  getting  under  way,  and  of  other 
ships  to  keep  clear  of  her,  has  been  insisted  upon  by  the 
American  Courts  (r). 

A  vessel  which  was  moved  from  one  dock  to  another  by  a 
tug  at  night  was  held  in  fault  for  a  collision  Vith  a  ship  at 
anchor.  It  was  held  that  under  the  particular  circumstances 
she  had  no  right  to  be  under  way  at  all  (s). 

In  The  John  Femoick  (t),  it  was  held  to  be  the  duty  of  a 
vessel  casting  off  from  her  moorings  at  night  to  warn  an 
approaching  vessel  by  exhibiting  a  light. 

In  America,  it  has  been  held  that  a  ferry  steamer  sta,rting 
from  her  slip  when  there  was  another  vessel  in  her  way  which 
she  ought  to  have  seen  (u),  or  a  vessel  which  she  knows  to  be 
brought  up  in  her  track,  but  which,  owing  to  a  heavy  snow- 
squall,  she  cannot  see  (x),  is  in  fault  for  a  collision  with  the 
vessel  riding  i 

A  tug  salvor  started  to  tow  to  sea  a  yacht  brought  up  on  a 
lee  shore,  without  getting  up  the  yacht's  anchor.  The  anchor 
fouled  that  of  another  yacht,  which  consequently  drove  ashore 
and  was  da.maged.  It  was  held,  in  America,  that  the  tug  was 
liable  («/), 

A  schooner,  not  being  able  to  get  her  anchor,  set  her  sails 
to  break  it  out  of  the  ground.    In  consequence  of  having  her 

recover:  The  Mount  Hope,  84  Fed.  Fed.  Hep.  446;  The  Gree^tpoint,  31 

Rep.   910.  Fed.   Rep.   231    (ferry-boat  whose 

(jj)    The   Carrier   Dove    (1864),  view  was,  obstructed  by  car  float). 

Br.    &  Lush.    113;    The  Julia   M.  («)  The  Sorussia  (1S57).  Swab. 

Htdlock,   1    Sprague,   539;    O'Neil  94.      ■, 

V.     Sears,    2    Sprague,    52;     The  (0  (1871),  L.  R.  3  A.  &  E.  500. 

Thprnt<?n,  2  Bemied.  429.     The  last  («)  The  Columbus,  ATjbott,  384. 

throe  are  American  decisions.  (i)  The  Rockaway,  19  Fed.  Rep. 

(?)  The  John  8.  Smith,  27  Fed.  449;  The  D.  S.  Gregory,  6  Bla,tokf. 

Rep.  398.            '  528. 

(r).    The     City     of     Paris,    ,14  '    (y)  The  Addie  B.,  43  Fed.  Rep. 

'^UUAii.  5Zl;T!h.e  Hialson.City,Zi  163. 
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canvas  set,  she  fouled  another  schooner  at  anchor.     She  was     Article  29. 
held  in  fault;  and  the  crew  of  the  other  schooner  not  to  be 
in  fault  for  not  giving  her  chain,  which  might  have  avoided 
the  collision  (z) . 

In  shifting  berth  in  dock  or  elsewhere,  if  check  lines  are 
necessary  to  control  the  shipiway  in  a  high  wind,  it  is  negli- 
gence not  to  use  them  (a) . 

If  a  vessel  rides  by,  or  makes  fast  to,  or  runs  foul  of,  any  Biding  by  a 
lightship  or  buoy,  in  addition  to  the  .obligation  to  make  good  ^'»'^**"P- 
all  damage,  she  incurs  a  penalty  of  fifty  pounds  (6). 

A  vessel  in  stays — "in  irons" — is  almost  as  helpless  for  Ship  in  stays ; 
the  purpose  of  keeping  out  of  the  way  of  another  as  a  ship  before  gofng 
at  anchor.    It  is  the  duty  of  other  ships  to  keep  clear  of  her.  about. 
Before  going  about  it  is  the  duty  of  those  on  board  "  to  take 
a  due  look  round  beforehand  to  ascertain  that  no  ship  is  in 
the  neighbourhood  likely  to  com©  upon  them  "  (c). 

If  weather  permits,  a  ship  must  have  such  canvas  on  her 
that  she  can  be  kept  under  command  and  be  able  to  stay  (d) . 
Upon  similar  grounds,  it  would  seem  to  be  negligence  in  a 
ship  to  be  hove-to  unneoessarily  in  the  track  of  ships,  a  vessel 
hove-to  being  almost  helpless,  and  therefore  an  obstruction  to 
the  navigation  (e). 

It  has  been  held  by  the  Privy  Council  that  a  ship  should 
not  wear  without  reason  when  she  can  stay;  and  a  ship  has 
been  held  in  fault  for  a  collision  with  another  astern  when  she 
wore  unnecessarily  (/) .  In  America  a  schooner  wearing  so 
close  ahead  of  another  ship  that  the  latter  could  not  clear  her 
was  held  in  fault  (g) . 

If  a  vessel  misses  stays  the  duty  of  those  on  board  is  to  get  Missing  stays. 
her  under  command  again  as  soon  as  possible  (h) . 

Where  it  is  the  duty  of  a  ship  under   the  regulations  to  Shipsworldng 
■J  r  °  to  Windward 

(s)  The  Melvina,  43  Fed.  Eep.  0.  S.  Dig.  672;  The  FalUand  and  in  company. 

77.  The  Navigator  (1864),  Br.  &  LuSh. 

(«)  The  British  Empire,  24  Fed.  204. 
Eep.  493.  (e)  See  supra,  p.  373. 

(*)  57  &  58  Vict.  c.  60,  s.  666.  (/)  The  Falkland  a,iidi' The  Nam- 

(c)  The    Sea    Nymph    (1860),  gator,  ubi  supra. 

Lush.    23;    see   also   The  Ida   and  {g)  The  Saxoma  (1865),  2  Mar. 

the  Wasa  (1867),  15  L.  T.  103;  Law  Cas.   0.   S.  417. 

The  Allan  and  The  Flora  (1866),  (A)  The  KiHgston-bi/-Sea  (1849), 

14  L.   T.    860;    The  Eleanor  and  3  W.  Bob.  152;  The  Lahe:St.  Clair 

The  Alma  (1865),  iUd.  240.  and    The    Underwriter    (1877),  ,3 

(d)  The   Stirlingshire   and    The  hs^.   M.  C.  36*. 
Africa  (1856),  2  Mar.   Law.  Cas. 
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Article  29. 


Biule  in 
America  as 
to  beating 
out  tacks. 


keep  out  of  the  way,  she  should  not  stand  so  close  to  the 
other  ship,  before  going  about,  that  if  she  misses  stays  a 
collision  must  take  place.  It  will  be  no  excuse  that  she  was 
struck  by  a  squall  while  in  the  act  of  going  about  (i) .  A 
full-rigged  ship,  with  the  wind  aft,  meeting  a  brig  and  a 
schooner,  both  close-hauled  on  the  starboard  tack,  came  into 
collision  with  the  brig,  owing  to  the  sudden  and  unexpected 
going  about  of  the  schooner.  It  was  held  that  she  ought  not 
to  have  stood  so  close  to  the  other  ships  as  to  make  a  collision 
inevitable  if  either  of  them  went  about  (Jk).  So,  a  sailing  ship 
is  in  fault  if  she  goes  about  unnecessarily  under  the  bows  of 
a  steamship  (I). 

Where  two  ships  are  turning  through  a  narrow  channel, 
one  astern  of  the  other,  and  on  the  same  tack,  the  duty  of  the 
sternmost  ship  is  to  keep  a  good  look-out,  and  be  ready  to  go 
about,  if  necessary,  the  instant  the  other  goes  about,  so  as 
not  to  risk  a  collision  by  standing  on  while  the  other  is  in 
stays,  or  has  not  gathered  way  on  the  other  tack  (m).  It 
seems  to  have  been  considered  by  the  Privy  Council  that  a 
ship  in  stays,  or  just  gathering  way  on  the  port  tack,  should 
apprise  another  ship  approaching  her  on  the  starboard  tack 
of  her  inability  to  keep  out  of  the  way  (w).  But  a  sailing 
ship  turning  up  the  Thames  was  held  not  to  blame  for 
giving  no  notice  to  a  steamship  astern  of  her  intention  to  go 
about  (o) . 

The  rule  in  America  as  to  ships  working  to  windward  in 
narrow  channels  is  that  they  must  "  beat  out  their  tacks," 
and  not  go  about  before  the  depth  of  water  or  exigencies  of 
the  navigation  require  it  (p).  Vessels  are  expected  to  know 
the  channel  and  the  point  at  which  other  ships  will  be  com- 
pelled to  go  about  (q).  A  ship  going  about  before  she  gets 
to  the  edge  of  the  channel,  and  thereby  causing  a  collision 


(i)  The  Kmgston-by-Sea,  ubi 
swpra;  The  Plato  and  The  Per- 
severance (1865),  Holt,  262. 

(ft)  The  Mobile  (1857),  Swab. 
69;  ibid.  127. 

(I)  See  The  Orwell,  stipra,  p. 
396. 

(m)  The  PriscUla  (1870),  L.  E. 
3  A.  &  E.  125. 

(»)  The  Lake  St.  Clair  and  The 
Underwriter  (1876),  3  Asp.  M.  C. 
361 ;  and  see  The  Leonidas,  Stuart's 


Vice-Ad.  Rep.,  Lower  Canada 
(1858),  p.  226. 

(o)  The  Palatine  (1872),  1  Asp. 
M.  C.  468. 

(jb)  .Thorp  >.  Hammond,  12 
Wall.  408;  The  Empire  State,  1 
Bened.  57;  The  Bridgeport,  6 
Blatchf.  3;  The  Charlotte  Raab. 
Brown,  Adin.  453. 

(?)  The  Nellie  D.,  5  Blatchf. 
24d. 
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•with  a  passing  steamship,  was  held  in  fault  (r).    But  the  rule     Article  29. 

as  to  "  beating  out  tacks  "  does  not  apply  so  as  to  preclude  a 

ship  from  going  about  before  she  reaches  the  shoal  water  in 

order,  that  she  may  be  able  to  weather  a  point  of  land,  or 

other  object,  crn  the  next  tack  (s);   nor  has  another  vessel, 

whose  duty  it  is  to  keep  out  of  the  way,  a  right  to  assume  that 

she  will  go  about  as  soon  as  she  reaches  the  edge  of  the  tide  or 

eddy  (t).     The  rule  does  not  appear  to  have  been  expressly 

recognized  in  any  Court  in  this  country.  In  The  Palatine  (u), 

where  there  seems  to  have  been  room  for  its  application,  it 

was  not  referred  to. 

Where  two  vessels  were  beating  to  windward  in  company 
on  the  same  tack,  and  the  one  to  leeward  had  to  go  about  to 
clear  a  third  ship,  the  vessel  to  windward  was  held  in  fault 
for  not  having  observed  the  other  tacking,  and  was  held 
liable  for  a  collision  with  her  which  followed.  It  was  held 
that  she  ought^to  have  gone  about  at  the  same  time  as  the 
vessel  to  leeward  (x). 

Whether  a  ship,  being  in  stays,  is  required  to  hold  herself  Whether  a 
in  stays  and  allow  another  vessel  to  pass,  is  not  clear.     Two  told  herself 
American   cases   are    contradictory  on  the   point.     In  The  instays^for 
Empire  State  {y)  the  Court  said  that  it  is  the  duty  of  a  ship 
to  beat  out  her  tack  and  come  about  on  the  other  tack  with 
proper  despatch;  and  that  "she  is  not  obliged  to  remain  in 
the  wind  for  a  steamer  to  pass  her."     On  the  other  hand,  in 
The  W.  C.  Redfleld  (z),  it  was  held  that  a  sailing  ship  was 
in  fault  for  not  holding  herself  in  stays  to  allow  a  tug  and 
her  tow  to  pass  clear. 

There  are  decisions  of  the  American  Courts  to  the  effect 
that  it  cannot  be  imputed  to  a  ship  as  a  fault  that  she  is 
sluggish  in  going  about  (a) :  and  that  she  is  not  wrong  in 
fore-reaching  or  shooting  ahead  in  the  wind's   eye  whilst  ■ 
going  about  (&);    but  if,  in   going  about,  she  executes  the 

(?•)  The  Nereus,  3  Bened.  238.  (2)  4  Bened.  227.     See  also  The 

(s)    The    Vicksburg,    7   Blatchf .  Arthur  Gordon  and  The  Indepen- 

216;    The  Empire  State,  supra.  <?e»c«  (1860),  Lush^  270;  The  Lake 

(«)  Haight  v.  Bird,  26  Fed.  Eep.  St.    Clair    and    The    Vnderwriter, 

539.  supra;    and   cases    sup^-a,   p.    195, 

(w)  1  Asp.  M.  0.  468.  note  (h). 

(x)    The   Commodore   Johes,   25  (a)  The  Charlotte  'Raab,  Brown, 

Fed.  Hep.  506.  Adm.  453. 

(y)  1  Bened.  57.      See  also  The  (6)  1  Parsons  on  Shipping  (2nd 

Renovator,  30  Fed.  Eep.  194.  ed.),  578,  note. 
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Article  29. 


Extra  care 
required  in 
passing  over 
fishing 
grounds. 


Vessels 
navigated  in 
an  unusual 
manner  or 
course  do  so 
at  their  own 
risk. 


manoeuvre  in  an  unexpected  and  unseamanlike  fashion,  she 
will  be  held  in  fault  for  a  collision  thereby  occasioned  (c) . 

Pishing  boats  have  a  right  to  fish  on  the  high  sea,  and  to 
be  fast  to  their  nets,  whether  their  fishing  ground  is  in  the 
track  of  ships  or  not.  It  is  the  duty  of  other  ships  to  take 
greater  precautions  when  passing  over  a  fishing  ground,  so  as 
to  keep  clear  of  the  fishing  boats,  and  not  make  them  cast  off 
from  their  nets  (d).  Bringing  up  upon  certain  fishing, 
grounds  where  drift-net  fishing  is  being  carried  on  is  for- 
bidden by  statute  (e). 

Vessels  navigating  in  an  unusual  manner  or  by  an  im- 
proper course  do  so  at  their  own  risk.  By  the  bye-laws  in 
force  in  the  Tyne  (clause  17),  aU  vessels  proceeding  to  sea 
are  required  to  keep  on  the  south  side  of  mid-channel;  and 
(clause  20)  vessels  crossing  the  river  take  upon  themselves 
the  responsibility  of  doing  so  with  safety  to  the  passing 
traffic.  A  vessel  outward  bound,  coming  out  of  the  Tyne 
dock  on  the  south  side  of  the  river,  and  either  intentionally, 
or  under  the  influence  of  the  tide,  crossing  over  to  the  north 
side  of  the  river,  came  into  collision  on  the  north  side  with 
two  steamships  also  going  down  the  river.  She  was  held  in 
fault  for  the  collision,  as  she  should  not  have  attempted  to 
cross  when  there  was  risk  of  collision  (/). 

It  was  held  in  The  Smyrna  (g)  that  a  usual  and  proper 
precaution  for  vessels  to  take  when  navigating  a  winding 
river  against  a  strong  stream  is  to  keep  under  the  points  in 
the  slack  of  the  tide,  so  as  to  avoid  descending  vessels  which 
are  swept  across  the  river  into  the  opposite  bight  by  the  stream 
setting  off  the  point.  In  the  Thames,  vessels  were  formerly 
required  to  navigate  in  this  manner  round  certain  points  (h). 
.But,  except  where  local  enactments  provide  otherwise,  the 


(c)  The  S.  C.  Terry,  30  Fed. 
Rep.  711. 

,(<^)  The  Columbus,  2  Mar.  Law 
Cas.  O.  S.  Dig.  730;  Murphy  v. 
J^dlgrave  (1870),  21  L.  T.  209 
(Irish  case) ;  The  Margaret  ajid 
'The  Tmcar  (1867),  15  L.  T.  8«. 
But  see  The  Pacific  (1884),  9  P,  D. 
124,  where  a  steainship  going  eight 
or  nine  knots  at  night  over  trawl- 
ing ground  in  the  North  Sea  was 
held  free  from  blame. 


(e)  The  Sea  .Fisheries  Act,  1883 
(46  &  47  Vict.  0.  22). 

(/)  The  Henry  Morton  (1874), 
2  Asp:  M.  C.  466.  As  to  the  duty 
of  snips  to  keep  on  their  propear 
side  and  in  the  usual  track  in 
rivers,' see  swpra,  pp.  421  seq.;  and 
.The  Java,  14  Wall.  189. 

(fir)  (1861),  2  Moo.  P.  C.  N.S. 
435. 

(A)  The.  Margaret  (1884),  9 
App.  Cas.  873. 
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rule  would  seem  to  be  different  under  the   present  law  of    -Article  29. 
"  starboard  side  "  in  the  narrow  channels  (i). 

In  New  York  harbour,  where  ferry-boats  are  constantly 
coming  out  from  their  slips  or  docks  at  right  angles  to  the 
course  of  vessels  navigating  the  river,  the  law  requires  vessels 
navigating  the  river  to  keep  in  mid-channel,  or  if  they  go 
along  the  shore  to  go  very  slowly  (k) . 

Where  two  steamships  were  meeting  in  a  narrow  channel,  In  uarro-w 
one  going  with  and  the  other  against  the  tide,  and  it  was  °^*°'^*'^- 
necessary  for  one  of  them  to  stop,  it  was  held  by  the  Supreme 
Court  in  America  that  the  vessel  going  against  the  tide 
should  have  stopped  at  once,  as  she  could  do  so  the  more 
readily  (i).  And  in  The  Taiabot  {m),  it  was  laid  down 
in  the  Admiralty  Division  that  it  is  a  prudent  rule  for  a 
steamship  navigating  a  river  against  the  tide  to  wait  before 
rounding  a  point  until  a  vessel  coming  from  the  opposite 
direction  has  passed  clear,  and  a  steamer  was  held  in  fault 
for  not  observing  this  rule  in  the  river  Scheldt.  And  in  The 
Frankfort  (n),  a  vessel  was  held  to  blame  for  not  swinging 
and  dredging  up  a  difficult  reach  stern  first  in  accordance 
with  local  custom .  In  The  Kennet  (nn)  one  vessel  was  held 
to  blame  for  not  blowing  a  warning  blast  before  rounding  a 
bend,  and  tlie  other  for  rounding  the  bend  against  the  tide 
too  fast. 

The  duties  imposed  upon  a  fleet  of  warships  in  regard  to  Fleet  of 
•other  vessels  are  considered  under  Art-  27  (o).  w       p.. 

A  vessel  warping  down  the  Thames  against  the  flood  tide  Ships  bound 
was  held  in  fault  for  a  collision  thereby  occasioned  (p) ;  Thames 
and  a  steamship   proceeding  down  the  Thames   at   night  against  the 
against  a  flood   tide   is   required   to   exercise   the   greatest 
■caution  (q) . 

A  steamship  is  not  justified  in  leaving  a  wharf  in  the  Ships  drop- 
Thames  in  a  dense  fog.    If  under  way  under  such  circum-  f OTmiost!  ^™ 
stances,  it  has  been  said  that  she  should  drop  up,  head  upon 
tide,  with  her  anchor  on  or  near  the  bottom,  so  as  to  be  able 
to  bring  up  at  once  in  case  of  emergency  (r) .    The  duty  of  a 

(i)  See  Article  25.  (o)   Vide  p.  439,  supia. 

(A)  The  Favorita,  18  Wall.  598.  ip)    The    Hope    (1844),    2    W. 

(0    The   Galatea,   2    Otto,    439.  Rob.   8. 
-Asito  the  Thames,  8ee«»/ra,  p.  541.  (?)   ^^  Trident  (1855),  1   Sp. 

(w)  (1891)  P.  184.  217. 

in)  (1910)  Pr  50.  (j)   The  AguactiUana   (1889),  6 

Inn)  (1912)  P.  114.  Aap.  M.  C.  390. 
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Article  S9. 


Eafts 
(Oauada) . 

Warps. 


Moving  pro- 
peller in  dock. 

In  crowded 
docks ;  refusal 
to  more. 


Tug  working 
at  ship  ashore. 

Telegraph 
ships. 


Eddy  tide. 


ship  SO  navigating  to  warn  a  ship  approaching  her  from 
astern  was  insisted  upon  in  The  Juno  (s) . 

A  keel  in  the  Goole  reach  of  the  river  Ouse  was  held  in 
fault  for  driving  through  a  narrow  part  of  the  fairway 
without  her  anchor  on  the  bottom  or  near  it  (t). 

It  would  probably  be  held  to  be  the  duty  of.  a  ship 
dropping  through  a  fairway  in  this  manner  to  exhibit  a 
light  over  her  stern,  or  in  some  other  way  to  warn  ships  that 
she  is  approaching  them  stern  foremost  (m)  . 

By  43  Vict.  c.  29  (Canada),  Art.  27,  ships  are  required  to 
keep, out  of  the  way  of  rafts. 

Although  a  vessel  may  run  a  warp  across  a  navigable 
channel  (x),  she  must  slack  it  to  allow  other  vessels  to 
cross  (y),  and  warn  an  approaching  vessel  of  its  presence  {z). 

A  steamship  that  damaged  another  by  negligently  moving 
her  propeller  in  a  New  York  slip  was  held  in  fault  (a). 

A  tug  attempted  to  pull  a  brig  out  of  dock  past  a  sloop j 
which  had  refused,  on  request,  to  move,  and  damaged  the 
sloop.  It  was  held  that  the  tug  was  alone  liable;  but  for 
her  refusal  to  move,  and  for  other  reasons,  the  sloop  was 
deprived  of  her  costs  (&). 

A  steam  lighter  undertook  to  push  out  of  the  way  a  craft 
that  was  obstructing  her  dock.  The  way  she  gave  the  craft 
caused  her  to  strike  the  wharf  and  sink.  The  lighter  was 
held  to  be  alone  in  fault  (c) . 

A  tug  working  at  a  vessel  ashore  in  a  fairway  is  required 
to  make  way  for  passing  vessels  (d) . 

The  enactment  relating  to  ships  engaged  in  laying  or 
repairing  telegraph  cables,  and  the  duty  of  other  ships  to 
keep  clear  of  them,  has  been  already  referred  to  {supra, 
pp.  298,  324). 

If  a  vessel  enters  an  eddy  tide,  and  is  thereby  prevented 
from  answering  her  helm,  and  goes  into  collision  with 
another  ship,  it  is  no  excuse  that   the    eddy  prevented  her 


(s)  (1894),  1  Asp.  M.  C.  506. 

(«)  The  Balph  Creyke  (1886), 
6  Asp.  M.  C.  19. 

(a)  See  The  Indian  Chief  (1888), 
14  P.  D.  24. 

(a;)  The  Echo,  19  Fed.  Bep.  453; 
The  Fulda,  infra. 

(y)  The  Maverick,  1  Sprague, 
23. 


(«)  The  Fulda,  31  Fed.  Hep. 
351. 

(ffi)  The  City  of  Mecca,  20  Fed. 
Eep.  159. 

(S)  Duane  v.  Sieamtug  Mmma 
J.  Kennedy,  5  Fed.  Eep.  206.      - 

(c)  The  Lime  Mock,  55  Fed.  Bep. 
126. 

((Z)  The  Cherokee,  15  Fed.  Bep. 
119. 
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from  answering  her  helm  (e),  unless  the  action  of   the   tide     Article  29. 
could  not  have   been  anticipated  or  provided  against  (/) ; 
and  the  effect  of  the  tide  on  other  ships  must  be  known  and 
allowed  for  (g). 

In  the  case  of  a  steamship  navigating  the  Goole  reach  of  Risk  of 
th.e  river  Ouse,  where  the  water  was  so  shallow  that  there  ™ou^d^*^ 
was  risk  of  her  smelling  the  ground  and  failing  to  answer 
her  helm,  it  was  held  to  be  her  duty,  by  occasionally  stopping 
her  engines,  to  diminish  her  way,  and  so  be  well  under 
control  in  case  of  emergency:  and  she  was  held  in  fault  for 
neglect  of  this  precaution  (h) . 

If  the  weather  is  such  that  an  object  cannot  be  seen  in  Being  under 
time  to  avoid  it,  a  vessel  has  no  right  to  be  under  way  at  all.  weather- '" 

In  such  weather  she  should  bring  up  on  the  first  opportunity,  stress  of 
1  1  1  fi-       1  1  /.NT       ,•  ,     weather, 

and  not  get  under  way  unless  obliged  to  do  so  {i).    in  thick 

and  bad  weather  generally,  it  is  the  duty  of  a  vessel  under 

way  to  exercise  more  than  ordinary  care    to    avoid    doing 

damage  to  other  ships  (k).    "  Stress  of  weather  "  is  an  excuse 

frequently  put  forward  for   omitting  to  exercise  ordinary 

care,  but  it  is  one  which  the  Court    is    very  unwilling  to 

accept  (J) . 

In  squally  weather  it  is  the  duty  of  a  ship  not  to  approach  standing  too 

another  so  near  that  if  a  squall  strikes  her  she  will  go  in  °j,°f ^  to  °   ^r 

collision  with  the  other.     A  vessel  will  be  held  in  fault  if, 

without  necessity,  she  navigates  so  close  to  another  that  her 

view  is  obstructed,  and  so  she  cannot  see  a  third  ship  in  time 

to  avoid  her  (m) ;  or  that  she  is  affected  by  the  wash  or  suction 

of  the  ship  ahead,  and  will   not  answer  her  helm(w).     A 

steamship  passing  another  ashore  so  close   that,  when    the 

(e)  The  La  Plata  (1857),  Swab.  365. 
230,   223;    The   Sussia,   3   Bened.  (A)  The  Flint  (1848),  6  Not.  of 

471;    The  City  of  PeTcing  (1888),  Cas.   271;    The   John   Harley   and 

14     App.     Cas.     40;     The     Fred  The  William  Tell  (1866),  13  L.  T. 

Jansm,   49    Fed.    Rep.    254;    The  413. 
Sammie,  36  Fed.  Rep.  568.  (0  The  Uhla  (1867),  19  L.  T. 

(/)  The  Rhondda  (1882),  8  App.  89;    The  Flint,  ubi  supra. 
Cas.  549.     See  The  Britannia,  46  (m)     The      Zollverein      (1857), 

Davis,  130.  Swab.    96;    and    see    Mayhew    v. 

(jr)  The  Frantz  Sigel,  14  Blatchf .  Boyce  (1816),  1  Stark.  423. 
480.  (n)      The       General        William 

(K)  The  Baiph  Oreyhe  (1887),  6  McCandlass,   6   Bened.    223,     226; 

Asp.  M.  C.  19,  supra.  The  Mariel,  32  Fed.  Eep.  103;  The 

({)  The  Lancashire  (1873),  L.  R.  City   of  Brockton,   37   Fed.   Eep. 

4  A.  &  E.  198;  The  Otter  (1873),  897.     As  to  the  effect  of  suction, 

li.  R.  4  A.  &  E.  203;  The  Agiia-  see     The     Olympic     and     H.M.S. 

dillana  (1889),  6  Asp.  M.  C.  390,  Hawhe,  (19l3)  P.  214;   The  Chi- 

supra.     And  see  supra,  pp.   359,  cago,  71  Fed.  Rep.  537. 
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Article  29.  latter  set  her  propeller  in  motion  to  work  her  off,  she  was 
canted  by  the  race  from  the  propeller  and  struck  a  third  ship, 
was  held  in  fault  (o) .  An  overtaking  ship  must  not  approach 
the  ship  ahead  so  close  that,  upon  the  latter  stopping  (p)  of 
slightly  changing  her  course  (q),  a  collision  cannot  be  avoided; 
nor  may  she  pass  the  other  at  such  speed  that  the  latter: is 
drawn  against  her  by  the  suction  she  sets  up  (r). 

A  brig  on  the  starboard  tack  endeavouring  to  pass  a  coUifer 
driving  up  the  Thames  with  the  tide  was  caught  by  a  heavy 
squall  which  burst  her  foretbpsail  and  did  other  damage. 
The  brig  came  up  into  the  wind  and  drove  against  the  collier. 
She  was  held  solely  in  fault  for  the  collision,  because,  having 
reason  to  expect  squalls,  she  should  have  given  the  othei' 
vessel  a  wider  berth  (s) . 

A  barge. turning  down  the  Thames  on  a  squally  night 
stood  so  close  to  a  ship  at  anchor  that,  upon  her  missing  stays 
owing  to  a  squall,  she  ran  into  her.  The  barge  was  held 
solely  in  fault  (i). 

In  America,  a  steamship  passing  so  close  to  a  sloop  at 
anchor  that  the  boom  of  the  latter  was  driven  against  her  by 
a  sudden  gust  of  wind  was  held  solely  in  fault  (m).  A  tug 
took  her  tow  so  close  to  a  ship  at  anchor  that,  upon  her 
suddenly  altering  her  course  to  clear  the  ship  at  anchor,  the, 
tow  line  parted,  and  the  tow  fouled  the  ship  at  anchor.  The 
tug  was  held  in  fault  for  the  collision  (x) .  And  where  a 
steamship  at  sea  sighted  a  schooner  seven  miles  off,  and 
shaped  her  course  so  as  to  pass  within  a  cable's  length  of 
her,  it  was  held  by  the  Circuit  Court  that  for  two  ships 
approaching  each  other  at  the  rate  of  eighteen  miles  an  hour 
such  a  course  was  "  very  far  from  an  exercise  of  reasonable 
prudence"  (y). 

Where  a  ship,  which  had  been  ashore,  came  off  unex- 
pectedly and  received   damage  in  a  collision  with  another 

(o)  The  F.  ^  P.  M.  (No.  1),  45  (t)  The  Plato  and  The  Persever- 

Fed.   Eep.  703.  anae  (1865),  Holt,  262. 

(p)  The    Hackensaok,    32    Fed.  Qu)  The  George  Zdw,  3  Bened. 

Rep.  800.  396. 

(ff)  The  Laura  F.  Mose,  28  Fed.  (»)  The  G\ty  of  Philadnlphia  v. 

Rep.  104.  Ga-iiagnin,  62  Fed.  Rep.  617. 

{f)  The  Ohio,  91  Fed.  Rep.  547,  (jr)  The  Bettefaotor,  14  Blatohf. 

(«)  The  Globe- {IWS),  6  Not.  of  254. 
Cos.  275. 
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ship  which  was  near  her,  it  was  held  that  the  latter  was  not     Article  jae. 
bound  to  take  such  precautions  that,  at  whatever  time  the 
ship  ashore  floated,  she  would  not  come  against  her  (z) . 

A  ship  driving  over  a  sand  on  which  she  had  been  ashore 
oame  into  collision  with  another  brought  up  just  clear  of  the 
sand.  It  was  held  that  the  former  was  not  in  fault  for  the 
collision,  and  that  it  was  the  result  of  inevitable  accident. 
The  ship  that  had  been  ashore  could  not  have  let  go  her 
anchor  whilst  driving  over  the  sand  without  risk  to  herself, 
and  if  she  had  let  go  when  clear  of  the  sand,  the  collision 
would  not  have  been  avoided  (a). 

If  a  ship  steers  a  course  to  take  her  alongside  another  ship 
to  speak  her,  or  for  any  other  purpose,  she  does  so  at  her  own 
risk  (B).  And  a  vessel  that  allows  herself  to  swing,  or  takes 
up  a  berth,  alongside  another  moored  to  the  shore  or  at 
anchor,  takes  the  risk  of  any  damage  she  may  receive  in  the 
operation  (c) .  The  Supreme  Court  of  the  United  States  held 
a  steamship  solely  in  fault  for  a  collision  with  a  pilot  boat 
from  which  she  was  taking  a  pilot  and  which  was  plainly 
visible  to  her,  although  the  pilot  boat  had  no  masthead  light 
and  crossed  the  bows  of  the  steamship  (d) .  The  duty  of  a 
steamship  not  to  have  much  way  on  when  approaching  her 
pilot  boat  has  been  insisted  upon  (e)  ■    ' 

In  another  case  (/),  before  tlie  same  Court,  two  tugs  making 
for  the  same  vessel  in  order  to  get  the  contract  to  tow  came 
into  collision.  It  was  held  that  the  proper  and  usual  way  for 
tugs  to  come  alongside  was  to  come  up  on  the  quarter  heading 
the  same  way  as  the  vessel,  and  that  the  tug  which  was  ahead 
of  the  vessel  was  in  fault  for  not  rounding  to  and  coming  up 
under  the  ship's  stern. 

(z)  The  Cosxon,  2  Mar.  Law  Caa.  (d)  The  City  of  Washington,  2 

0    S    Dig.  549.  Otto,  31;   and  see  swpra,  p.   332, 

'(«)'  The  '-Thor'nley  (1843),  7  Jnr.  for    cases   of    oolHsion   with   pUot 

659;      and     see     The     Buchhurst  boats.                           „,  -r^  ,    ti 

(1881)    6   P.   D.   152.  («)  The  Ansgar,  115  bed..  Kep. 

(6)  'The   Thames    (1805),   5   C.  440.                          „,       .    „,   tt 

Bob     345.  .   See   The   Sellerophon  if)  Sturg,is:  v.   Olough,  21  How. 

(1876)    3  43p.  M,  C.  58.  451.     Of.  Latham  v.  Hamilton,  6? 

(c)  The  Chalmette,  52  Fed.  Rep.  Fed.   Rep.   856,  where,  both  tugs 

174    whe^^the  rudder-yoke  ot  the  were  held  in  fault  for  a  collision 

stationary    ship    holed    her:     The  between    one    of    them    and    the 

Moonlighi,  50  Fed.  Rep.  478;  The  schooner     for    which     they    were 

Harry,  15  Fed.  Sep.  161.  racing. 
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Article  29. 


GrosBing  lines 
of  traffic. 


Vessel  of 
peculiar 
construction, 
or  otherwise 
dangerous 
to  others. 


A  steam-tug  unnecessarily  entering  a  narrow  cut  leading 
to  the  Bute  Docks,  after  a  signal  had  been  made  by  the 
harbour  authority  for  sailing  ships  to  enter,  was  held  in  fault 
for  a  collision  (ff). 

The  Supreme  Court  in  America  has  held  that  a  vessel 
undertaking  to  pass  another  in  a  narrow  channel  (h),  or  navi- 
gating such  a  channel  in  weather  that  makes  it  dangerous  («'), 
does  so  at  her  own  risk.  Where  a  ship  was  ashore  in  such  a 
place,  it  was  held  that,  whether  she  went  ashore  by  her  own 
negligence  or  not,  another  vessel  attempting  to  pass  her  was 
in  fault  for  running  into  her  (k) . 

.  Where  the  leading  vessel  of  two  steamers  proceeding  down 
a  river  with  the  stream,  and  bound  to  the  same  place  on  its 
banks,  rounded-to  at  a  proper  place  to  land  her  passengers, 
and  the  following  vessel,  instead  of  stopping  and  rounding- 
to  under  her  stern,  attempited  to  turn-  ahead  of  her  and  a 
collision  occurred,  the  following  vessel  was  (in  Canada)  held 
solely  in  fault  (I) . 

Though  prudence  requires  a  ship  to  avoid  unnecessarily 
crossing  the  track  of  vessels  bound  upon  well-known  courses 
to  and  from  a  centre  of  commerce,  it  is  not  negligence  for 
her  to  do  so  (m). 

If  a  vessel  is  of  a  construction  or  is  in  a  condition  (ra)  which 
is  specially  dangerous  to  other  vessels,  it  is  her  duty  to  warn 
approaching  vessels  of  the  fact.  Where  a  ship  of  war  carried 
on  her  stem  under  water  a  projecting  ram  or  spur,  it  was  said 
that  under  ordinary  circumstances  it  would  have  been  her 
duty  to  apprise  a  vessel  coming  alongside  of  the  risk  she  ran 
in  approaching  her  (o).  ' 

Special  precautions  are  required'  of  a  ship  in  a  disabled 
condition,  of  a  ship  hove-to  and  unable  to  keep  clear  of  other 
ships,  as  well  as   of  other  ships  approaching  the  disabled 


(ff)  The  Effort  (1847),  5  Not. 
of  Cas.  279. 

(A)  The  Merrimao,  14  Wall. 
199;  The  Devonian,  110  Fed.  Eep, 
588 

(i)  The  MohZer,  21  WaU.  230. 

(*)  The  Ellen  8.  Terry,  7  Bened. 
401. 

(I)  The  Crescent  v.  The  Sowland 
Bill,  Stuart's  Bep.   (1858)   (Vioe- 


Adm.  Ot.,  Lower  Canada),  289. 

(»»)  The  Iberia,  40  Fed.  Rep. 
893. 

(»)  As  a  steamship  with  no 
The  Boi»den,  78  Fed.  Eep. 


steam 
ti49. 

Asp 


The   SellerophMi   (1876),   3 
M.    C.    58;     and    see    The 


Batavier  (1853),  1  Sp.  378. 
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vessel  (p);  of  a  tug  with  a  ship  in  tow,  and  of  hoth  the  tug  Article  29. 
and  her  tow,  so  as  not  to  damage  each  other  when  taking 
the  tow-line  on  board,  and  during  the  performance  of  the 
towage  (g).  It  is  the  duty  of  a  ship  unable  to  keep  out  of 
the  way  in  compliance  with  the  regulations  to  hail  the  other 
ship,  and  of  the  latter  herself  to  keep  out  of  the  way  (r) . 

'Apart  from  local  regulations  upon  the  subject,  it  is  negli-  Stowing 
gence  in  a  dock  or  crowded  waters  to  carry  the  anchor  outside  gpar°in  dock, 
the  rail,  or  not  to  stow  and  rig  in  spars  and  other  hamper 
likely  to  injure  other  craft  (s). 

In  America,  it  is  held  that  if  a  ship  is  damaged  by  a  raft  Rafts, 
of  such  a  size  or  construction  as  to  be  a  danger  to  other 
vessels  being  navigated  with  ordinary  care,  the  owner  of  the 
tug  in  charge  of  it  is  liable  (t). 

Where  a  vessel  is  coming  out  of  (Jock  or  harbour,  or  Coming  out  of 
executing  a  manoeuvre  in  the  course  of  which  an  alteration  ^^^^  *""^ 
of  her  helm  is  necessary,  another  ship  approaching  her  is 
justified  in  acting  upon  the  assumption  that  the  necessary 
measures  will  be  taken  by  the  former  vessel  with  proper  skill 
and  despatch,  and  that  her  course  will  be  that  which  is  obvi- 
ously intended.  A  schooner  coming  out  of  St.  GTeorge's  Dock 
in  the  Mersey,  the  tide  being  flood  and  the  wind  southerly, 
saw  a  tug  with  a  ship  in  tow  coming  down  the  river  towards 
her.  She  put  her  helm  hard-a-port  and  scandalized  her  main- 
sail in  order  to  get  her  head  to  point  down  the  river.  Owing 
to  the  flood  tide  catching  her  under  the  starboard  bow  she  did 
not  answer  her  helm  readily,  and  came  into  collision  with  the 
tug.  If  she  had  run  up  her  outer  jib,  which  she  did  not 
do,  she  would  have  answered  her  helm  better,  and  would  have 
kept  clear  of  the  tug.  The  latter  had  kept  her  course  in  the 
expectation  that  the  schooner  would  set  her  jib  and  straighten 
herself  in  the  river,  as  she  was  intending  to  do.  It  was  held 
that  the  schooner  was  solely  in  fault  for  the  collision,  and  that 
the  tug  did  right  in  acting  upon   the   assumption  that  the 

{p)  The  Arthur  Gordon  &-dA  The  174;    The  Palmetto,   1   Bias.   140: 

Independence    (I860),   Lush.    270;  The  Kolon,  9  Ben.   197;   The  In- 

and  see  swpra,  pp.  20,  194.  dustrie,    27    Fed.    Rep.    767.      Of. 

{q)  See  swpra,  pp.  202  aeq.  sitpra,  pp.  26,  32. 

(r)  The  Lake  St.  Clair  and  The  («)  The  Niagara,  44  Fed.  Rep. 

Underwriter  (1876),  3  Asp.  M.  O.  77S;  The  Athabasca,  45  Fed.  Rep. 

361.  651. 

(g)   The  Sontag,  40  Fed.   Rep. 
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Bounding  a 
blind  corner 


Article  29.  schooner's  jib  would  have  been  run  up,  and  that  she  would 
have  straightened  herself  and  kept  on  the  tug's  starboard 
side  (m). 

As  a  general  rule  a  vessel  entering  a  dock  must  wait  until 
all  outgoing  vessels  are  clear  (a;). 

It  is  the  duty  of  a  ship  that  is  about  to  round  a  blind  corner, 
or  navigating  under  high  land  which  hides  her>  from  other 
craft,  to  give,  some  notice  of  her  presence  to  approaching 
vessels  («/) .  So,  where  two  ships  approaching  a  lofty  vessel 
from  opposite  sides  rounded  under  her  stern  so  close  that 
neither  saw  the  other's  lights  until  it  was  too  late  to  avoid 
colKsion,  both  were  held  to  be  in  fault  (z): 
Dumb  barges.  Dumb  barges  or  lighters  that  drive  with  the  tide  have  little 
or  no  control  over  their  own  movements,  and  cannot  keep  out 
of  the  way  of  other  craft.  In  the  absence  of  any  rule  or 
custom,  they  are  not  required  to  navigate  in  the  shallow 
water  of  a  river,  so  as  to  leave  the  deep  channel  open  to 
vessels  of  greater  draught,  but  in  the  Thames,  where  they 
do  not  carry  anchors,  they  are  justified  in  going  on  after 
being  overtaken  by  a  fog,  until  they  come  in  contact  with 
something  to  which  they  can  make,  fast  (a) .  It  is  therefore 
the  duty  of  other  vessels,  and  particularly  of  steamships,  to 
keep  out  of  their  way.  In  order  to  do  this,  they  must  know, 
in  each  case,  the  set  of  the  tide  and  probable  course  of  the 
lighter  (&).  It  is  the  duty  of  a  barge  in  tow  to  do  what 
she  can  to  avoid  collision,  but  she  is  entitled  to  assume  that 
her  tug  will  be  navigated  reasonably  well  and  will  not  be 
held  to  blame  for  failing  to  take  a,  step  which  would  have 
averted  the  collision,  but  would  have  been  unnecessary  if  the 
tug  had  done  her  duty  (c) . 


.  (m)  The  Ulster,  1  Mar.  Law  Cas. 
O.  S.  234.  Cf.  The  Franconia 
(1877),  2  P.  D.  8;  The  Mourne, 
(1901)  P.  68;  The  Sunlight,  (1904) 
P.  100;  The  Servia,  42  Davis,  144, 
swpra,  p.  8;  Walsh  v.  Brooklyn 
and  New  York  Ferry  Co.,  68  Fed. 
Eep.  507;  The  Eackensaok,  5  Fed. 
Hep.  121. 

(is)  Taylor  v.  Burger  and 
Another  (1898),  8  Asp.  M.  C.  364. 

(j^)  The  Kennet,  (1912)  P.  114. 

(z)  The  Albany,  74  Fed.  Eep. 
311. 


(a)  The  Ralph  Creyke  (1886),  6 
Aap.  M.  C.  19;  The  Rose  of  Eng- 
land (1888),  6  Asp.  M.  C.  304. 

(5)  The  Swallow  (1876),  3  Aap. 
M.  C.  371;  The  Owen  Wallis 
(1873),  L.  R.  4_A.  &  E.  175.  For 
.Ameirican  decisions  to  the  same 
effect,  see  Fretz  v..  Bull,  12  How. 
466;  Pearce  v.  Page,  24  How.  228; 
Butterfield  v.  Boyd,  4  Blatohf. 
356. 

(c)  The  W.  S.  1  and  The  Knight 
Errant,    (1911)   App.    Cas.   30. 
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In  a  river,  harbour,  or  narrow  okannel,  steamships  must     Article  39. 

not  go  at  a  rate  of  speed  which  will  endanger  passing  vessels  speed  in 

by  the  suction  it  sets  up  (d),  or  will  raise  a  swell  which  may,  "/'r™'', 

.    ,  ,  ,  n       ,  channels. 

Sink  or  damage  barges  and  other  craft.    In  the-  Thames,  and 

some  other  rivers,  there  are  bye-laws  to  this  effect.   Whatever 

the  rate  of  speed  required  by  local  bye-laws,  if  a  ship,  though 

not  exceeding  that  rate,  endangers  other  craft,  she  will  be 

held  in  fault  (e) .    But  a  vessel  sunk  or  damaged  by  the  swell 

of  a  passing  steamship  cannot  recover  if  she  is  mismanaged, 

overladen  (/),  or  unfit  to  encounter  the  ordinary  wash  of  river 

traffic  (g).    In  the  Suez  Canal,  five-and-a-half  knots;  in  the 

Manchester  Ship  Canal,  six  miles  an  hour;  in  the  Tees,  six 

miles  an  hour;  and  within  half  a  mile  of  the  shore  in  the 

port  of  Portsmouth,  seven  miles  an  hour  are  the  highest  rates 

of  speed  allowed  by  the  local  rules.    Where  a  rate  of  speed  is 

specified  by  a  local  rule  of  navigation  or  Act  of  Parliament, 

the  rate  over  the  ground,  as-  distinguished   from    the  rate 

through  the  water,  is  prima  fade  intended  {h). 

Where  a  vessel  is  being  launched,  the  law"  casts  upon  the  Special 
persons  in  charge  of  the  launch  the  obligation  of  conducting  reaSred°at 
it  with  the  utmost  precaution,  and  of  giving  such  notice  as  is  launch, 
reasonable  and  sufficient  to  prevent  injury  to  passing  vessels. 
In   The   Andalusian  (i),   although  notice  of   the   intended 
launch  was  posted  up  in  a  conspicuous  place,  flags  were  flying 
on  the  ship  to  be  launched,  and  two  tugs  with  boats  were 
employed  to  warn  passing  vessels,,  a  vessel  that  was  passing 
was  not  warned,  and  those  in  charge  of  the  launch  were  held 
responsible  for  a  collision  with  her. 

In.  T^e  Blenheim  (k),  Dr.  Lushington  said,  with  regard  to 
the  duty  of  those  in  charge  of  the  launch:—"  Such  reason- 
able notice  of  a  launch  shall  be  given  as  shall  prevent  danger 
or  reasonable  chance  of  danger  to  other  vessels  navigating  in 
the  river.     That  is  the  first  great  principle  and  rule  in  these 

(d)  Supra,  p.  475.  (/)  Luxford  v.  Large  (1833),  5 

(e)  The  Bataver  <1854),  1   Sp.       C.  &  P.  421. 

378;   9  Moo.  P.  C.  286.     See  The  {a)   The  Pilgrim,  57  Fed.  Eep. 

DuJce  of  Cornwall,  1  Pr.  Adm.  Dig.  670. 

201 ;    Smith   v.    Dobson    (1841),   3  (h)  The  E.  L.  Alston  (1883);  8 

M.    &   G.    69;    The   Columbia,   61  P.  D.  5. 

Fed*.   Rep.   220;    The  Majestic,  48  (i)   2  P.  D.  231.     See  also  The 

Fed.  Rep.  730;  The  Monmouth  and  Vianna  (1857),  Swab.  405. 

The  Saritan,  44  Fed.  Eep.  809.  (k)  4  Not.  of  Caa.  393. 


M. 
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Article  29.  cases.  As  all  other  vessels  have  a  right  to  navigate  in  a 
river,  no  person  shall  in£erfere  with  that  navigation  -without 
such  reasonable  notice  of  a  launch  as  may  prevent  the  chance 
of  an  injury  to  them.  What  is  reasonable  notice  depends  on 
local  circumstances,  the  breadth  of  the  river,  the  number  of 
vessels  passing,  and  other  circumstances  of  that  kind.  It  must 
be  not  a  mere  general  notice  of  a  launch  on  a  particular  day; 
the  notice  must  so  specify  the  time  of  the  launch  that  vessels 
navigating  up  and  down  the  river  may  not^be  damaged  or 
incur  danger." 

In  The  Andalusicm  (I)  the  duty  of  those  in  charge  of  a 
launch  was  thus  stated:  "The  law  throws  upon  those  who 
launch  a  vessel  the  obligation  of  doing  so  with  the  utmost 
precaution,  and  giving  such  notice  as  is  reasonable  and  suffi- 
cient to  pa^eVent  any  injury  happening  from  the  launch;  and, 
moreover,  the  burden  of  showing  that  every  reasonable  pre- 
caution has  been  taken,  and  every  reasonable  notice  given,, 
lies  upon  her  and  those  navigating  the  launch."  This  state- 
ment of  the  law  was  cited  and  acted  upon  by  Butt,  J.,  in  The 
George  Roper  (m).  In  the  same  case  the  learned  judge 
pointed  out  that,  "  when  you  set  a  vessel  of  large  size,  without 
engines  and  without  a  helm,  and  with  only  a  tug  to  manage 
her,  off  the  ways  at  a  speed  "of  seven  knots  across  the  fairway 
of  the  river  Mersey,  the  utmost  precautions  are  only  reason- 
able." He  held  that  the  people  in  chai'ge  of  the  launch  were 
in  fault  for  not  taking  every  possible  step  to  assure  them- 
selves that  no  vessel  was  approaching  the  ways  before  the 
launch  was  started.  He  also  expressed  his  opinion  that  in 
the  Mersey  the  tug  or  tugs  attending  a  launch  should  be 
decorated  with  flags  in  the  usual  way  when  a  launch  is  about 
to  take  place  (n). 

In  The  Cachapool  (o),  it  was  held  that  a  vessel  at  ainchor  in 
the  way  of  a  launch  was  in  fault  for  a  collision  with  the 
launch.  Notice  had  been  given  her  at  six  o'clock  of  the 
intended  launch,  which  took  place  at  half -past  ten;  md 
shortly  before  that  hour  a  tug  had   been  sent  by  those  in 

(I)  (1877),  2  P.  D.  231.  (1874),  2  P.  D.  235,  on  this  point; 

(m)  (1883),  8  P.  D.  119.    Simi-  Malster    v.    Hirniphreys,   3     Fed. 

lar  language  was  used  by  Sir  R.  Rep.   535. 

Phillimore      in      The      Glengarry  (o)  (1882),  7  P.  D.  217.     As  to 

(1874),  2  P.  D.  235.  these  cases,  see  The   Westernland, 

(k)     See    also    The    Olengarry  supra,  p.  37. 
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charge  of  the  launch  to  endeavour  to  get  the  ship  at  anchor     Artici*  29. 
to  allow  the  tug  to  tow  her  out  of  the  way. 

In  The  Olmgarry  (p),  it  was  held  that  all  proper  pre- 
cautions were  taken,  and  that  the  vessel  under  way  (a  tug 
with  barges  in  tow)  was  solely  in  fault  for  steaming  across 
the  path  of  The  Glengarry  at  the  moment  she  was  being 
started. 

Even  after  proper  notice  of  a  launch  has  been  given,  it 
must  not  take  place  so  long  as  other  vessels  are  in  the  way, 
but  where  postponement  of  the  launch  would  have  been 
attended  with  danger  to  life  and  property,  and  the  risk  of 
striking  the  plaintiff's  vessel  was  not  great,  it  was  held  that 
the  managers  of  the  launch  were  justified  in  taking  the  lesser 
risk,  though  it  in  fact  resulted  in  damage  to  the  plaintiff's 
vessel  (q) .  If  it  is  customary  for  the  harbour-master  to 
superintend  or  be  present,  it  should  not  take  place  in  his 
absence  (r) . 

There  is  no  rule  in  law  requiring  small  vessels  to  keepi  out  Small  craft 
of  the  way  of  larger  ones,  though  it  may  be  much  easier  for  ty*iaw  to  ^"^ 
them  to  do  so  than  for  the  larger  ship  to  take  the  steps  ^'^^v  <"it  of 
required  by  the  regulations.    A  large  ship  going  at  a  slow  hiavy  Lips, 
speed  in  a  narrow  channel,  cannot  alter  her  course  rapidly, 
and  may  be  unable  to  do  all  that  is  necessary  to  avoid  colli- 
sion.   But,  so  far  as  she  can  do  so,  she  must  comply  with  the 
regulations;  and  in  such  a  case  it  will  be  the  duty  of  the 
smaller  vessel  to  take  such  precautions  as  are  rendered  neces- 
sary by  the  comparatively  helpless  condition  of  the   larger 
ship  (s). 

The  paramount  duty  of  both  craft  to  do  what  is  necessary 
to  avoid  collision  is  brought  out  more  distinctly  by  the 
American  than  by  the  English  cases.  A  small  sailing  boat, 
in  a  flat  calm,  was  struck  by  a  steamship  with  a  heavy  barge 
lashed  alongside.  The  sailing  boat  was  held  in  fault  (as 
well  as  the  steamship),  because  she  did  not  use  her  oars  to 

(p)  (1877),  2  P.  D.  235.  place  of  safety. 

(q)  The  Highland  Loch,  (1912)  (r)    The    United   States    (1865), 

App.    Gas.   312.     The  plaintiff  in  12  L.  T.  33. 

this  case  had  obstinately  refused  to  («)    See   The   La   Plata    (1857), 

move  his  ketch,  and  the  launch  had  Swab.  220;  on  app.,  ibid.  298;  The 

Tjeen  postponed  for  as  long  as  pos-  Arthur  Gordon  and  The  Ind^pen- 

eible   to  enable   him   to  get  to  a  denoe  (1860),  Lush.  270. 

31  (2) 
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Articl*  29.  get  out  of  the  way  of  tlie  steamship  (t) ;  and  a  schooner  of 
130  tons,  becalmed  in  a  difficult  position  in  a  river,  was  held 
in  fault  for  not  using  her  sweeps,  or  having  a  boat  to  tow 
ahead,  so  as  to  avoid  a  steamship  that  struck  her  (m).  In 
New  York  harbour,  where  large  steamships  cannot  take  up 
their  berths  in  their  slips  without  swinging  against  the  ends 
of  the  piers,  it  is  held  to  be  the  duty  of  small  craft  moored 
at  the  piers  to  shift,  so  as  not  to  be  crushed  by  the  big 
ships  (ar) . 

Reservation  of  Rules  for  Harbours  and  Inland  Navigation. 

Article  30 . 

ArtleU  80.  Nothing  in  these  rides  shall  interfere  mth  the  operation 
Looai  rules  of  a  Special  rule  duly  Tnade  by  heal  authority,  relative  to  the 
by  the  general  ''''■(^g^^tion  of  any  horbour,  river,  or  inland  waters. 

rule*. 

This  Article  is  identical  with  Art.  -30  of  the  Begulations 
of  1897,  and  with  Art.  25  of  1884.  It  must  be  read  together 
with  the  preliminary  paragraph  {supra,  p.  312),  which  directs 
that  the  regulations  shaU.  be  followed  "  upon  the  high  seas, ' 
and  in  all  waters  connected  therewith  navigable  by  seagoing 
vessels."  The  effect  of  lodal  rules  in  all  waters  within  the 
King's  dominions  to  which  the  Merchant  Shipping  Act^ 
1894,  applies,  is  saved  by  sect.  421. 

Local  rules  have  not,  in  all  cases,  been  recognised  by  the" 
Courts  as  of  equally  binding  effect  with  the  sea  regulations; 
but  there  is  no  doubt  that  an  infringement  of  a  local  rule 
made  by  a  competent  authority  and  applicable  to  the  case 
will,  unless  excused  by  special  circumstances,  be  held  to  be 
negligence  contributing  to  a  collision  (y) .  A  bye-law  made 
under  a  local  Act  required -ships  coming  into  the  Tyne  to 
keep  on  the  north  side  of  the  river.  The  Raithwaite  HaU, 
coming  in  from  the  sea  in  a  thick  fog,  was  in  collision,  on 
the  south  side  of  the  river,  with  a  vessel  bound  out.  In  the 
absence  of  proof  of  negligence  on  the  part  of  the  latter.  The 

(t)  The  Say  Queen,  42  Fed.  Bep.  655. 

271.  (y)    See   Cayzer  v.    Carron   Co., 

(«)    The    B.    K.    Washburn,    19  The  Margaret  (18S3),  9  App.  Cag. 

Fed.  Rep.  788.       .  873;   The  Yourri  and  The  Spear- 

(«)  The  Etruria,  88  Fed.  Rep.  man  (1884),  10  App.  Cas.  276. 
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Raithwaite  Hall  was  held  to  be  in  fault  for  the  collision  {z).  ArticU  30. 
In  this  case  Sir  E.  Phillimore  said,  with  regard  to  the  effect 
of  local  rules:  "There  should,  however,  be  no  misunder- 
standing as  to  the  effect  of  these  and  similar  bye-laws 
governing  the  navigation  of  a  river.  It  cannot  be  held  that, 
because  they  or  any  of  them  are  disobeyed,  the  vessel  dis- 
obeying them  is  therefore  to  be  held  to  blame.  They  are 
only  evidence  of  what  it  is  the  duty  of  a  vessel  to  do  under 
the  circumstances  named  in  the  particular  bye-law.  As  suoh 
evidence,  however,  they  are  an  important  element  in  every 
case  that  comes  within  their  provisions;  and  if  it  should 
appear  that  by  the  breach  of  one  of  them  a  ship  has  occasioned 
or  contributed  to  a  collision,  the  existence  of  suoh  a  bye-law 
would  afford  the  very  strongest  reason  for  holding  that  a  ship 
had  been  guilty  of  a  breach  of  duty  and  was  to  blame  for  the 
collision"  (a). 

Since  the  repeal  of  sect.  419  (4)  of  the  Merchant  Shipping  Etfeot  of 
Act,  1894,  a  breach  of  a  local  rule  and  of  a  collision  regu- 
lation is  in  each  case  evidence  of  negligence,  and  no  pre- 
sumption of  fault  arises  from  the  breach  of  either,  unless  a 
local  Act  enacts  such  a  presumption  on  the  breach  of  a  local 
rule  (6). 

There  are  local  rules  in  force  at  and  in  the  following 
places  and  waters:  Arundel,  Avon,  Barrow,  Barry  Docks, 
Belfast,  Berehaven,  Blyth,  Boston,  Bristol,  Caledonian  Canal, 
Cardiff,  Carron  River,  Qhatham,  Clyde,  Cork,  Cowes,  Dart- 
mouth, Deptf  ord,  Dublin,  Pahnouth,  Galway,  Gloucester  and 
Berkeley  Canal,  Holyhead,  Humber,  Ipswich,  Limerick, 
Londonderry,  Manchester  Ship  Canal  (c),  Medway,  Mersey, 
Mersey  and  Irwell  Navigation,  Milford,  Newport  (Mon.), 

(z)  The  Raithwaite  Hall  (1874),  Newcastle   and   Gateshead    Water- 

2  Asp.  M.  C.  210.  works   Co.    (1877),  2  Ex.  D.  441. 

(a)  As  to  the  obligation  to  obey  Ignorance   of   a   local   rule   is   no 

Jiocal  rules,  the  recognition  of  them  excuse  for  disobeying  it:  The  River 

by  an  Admiralty  Court,  and  proof  Derwent  (1889),  6  Asp.  M.  0.  467. 

of   them,   see   The   Renry   Morton  (fi)  As  in  the  Solett#  Navigation 

(1874),   2   Asp.   M.   C.   466;    The  Act,  1881  (44'&  45  Vict.  o.  ccxix.). 

Peerless  (1860),  13  Moo.  P.  C.  484;  s.  8. 

■  The  Smyrna  (1863),  2  Moo.  P.  C.  (e)    Some   bye-laws   made   have 

N.  S.  435.     As  to  the  effect  of  a  not,   however,   been   confirmed   by 

breach  of  a  local  statutory  rule  or  the  Board  of  Trade  as  required  by 

duty,     see     The     United     Service  sect.   198  of  the  Manchester  Ship 

(1883),   8  P.   D.   56;   Atkinson  v.  Canal  Act,  1898. 
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Artielt  30.  Newry,  Orwell,  Ouse  (Upper  and  Lower),  Pembroke,  Ply- 
mouth, Portland,  Portsmouth,  Port  Talbot,  Preston,  Queens- 
town,  Euncorn  and  Weston  Canal,  Ryde,  Solent,  Southamp- 
ton, Suir,  Sunderland,  Swansea,  Tees,  Thames,  Tyne,  Wark- 
worth,  Waterfbrd,  Weaver  Navigatibn,  Whitby,  Winder- 
mere, Woolwich,  Youghal  (d) .  Some  of  these  rules  are  full 
and  almost  ideintioal  with  the  sea  regulations;  others  are 
scanty  and  antiquated.  Some  deal  with  ships' lights,  speed, 
anchorage  ground,  docking;  others  with  local  matters  foreign 
to  the  subject  of  this  work. 

These  rules  derive  their  force  either  from  local  Acts,  or 
from  the  Merchant  Shipping  Act,  1894,  s.  421  (2),  which 
gives  His  Majesty  power  to  make  rules  where  they  cannot 
be  made  otherwise;  or  from  the  Harbour,  Docks  and  Piers 
Clauses  Act,  1847  (10  &  11  Vict.  c.  27),  giving  dock  and 
harbour  authorities  similar  power;  or  from  28  &  29  Vict, 
c.  125,  relating  to  dockyard  ports  (e). 

There  are  local  rules  in  force  in  some  foreign  rivers  and 
waters,  such  as  the  Bosphorus,  the  Danube,  the  Suez  Canal, 
the  inland  waters  and  lakes  of  the  United  States  and  Canada, 
and  probably  many  other  foreign  waters  (/).  Whether  the 
words  of  Art.  30  as  to  "  rules  naade  by  local  authority  "  apply 
to  foreign  as  well  as  to  British  rules,  has  not  been  decided. 

The  "  Inland  Waters "  rules  of  America  contain  many 
additions  to  and  alterations  of  the  general  collision  regu- 
lations (gr).  They  are  applicable*  in  Boston,  New  York, 
Baltimore,  Galveston,  San  Francisco,  and  other  harbours  and 


(d)  The  above  list  contains  most  17th  Sept.  1900  (Portsmouth);  26th 
of  the  more  important  places  where  Sept.  1901  (Berehaven) ;  5th  Deo. 
local  rules  are  in  force,  but  is  not  1902  (Portland).  There  are  also 
exhaustive.  See  H.  Stuart  Moore's  rules  for  Gibraltar:  Ord.  in  Coua- 
Bules  of  the  Eoad  at  Sea,  4th  ed.  cil,  7th  March,  1898  ;  London 
For  a,  fuller  list  with  dates  of  the  Gazette,  13th  Jan.  1899. 

rules,  see  Halsbury's  Laws  of  'Eog-  (J)  The  Smyrna  (1863),  2  Moo. 

land,  vol.  26,  p.  480.  P.  C.  N.   S.  447;   The  Clieveden, 

(e)  The  dockyard  ports  for  which  (1894)  App.  Oaa.  625,  are  deqi- 
Tules  have  been  made  are  Berehaven,  sions  upon  Danube  rules.  The  Sea 
Chatham,  Deptford,  Pembroke,  Eulea  ajiply  to  tlie  Elbe. 
Plymouth,  Portland,  Portsmouth,  (g')  These,  together  with  tljo 
Queeristown,  Sheeruess,  and  Wool-  American  rules  for  the  Great  Lakes 
wich.  See  Orders  in  OoiumcU  of  and  Western  rivers,  are  set  out  m 
29th  Feb.  1868;  >29th  June,  1878;  "The  Rules  of  the  Boad  at  Sea," 
19th  May,  1885;  29th  June,  1888;  above  mentioned. 
15th  Aug.  1890;  22nd  Nov.  1890 
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waters  of  the  seaboard  of  the  United  States,  the  limits  of     Article  30. 


which  are  set  out  in  the  London  Gazette,  9th  July,  1895. 

Difficulties  arise  in  some  cases  where  the  local  rules  are  Local  rules 
not  consistent  with  the  general  regulations;  but  it  appears  r^'^ujations 
that  in  the  waters  in  which  they  are  in  force  the  local  rules  applying  in 
must  be  obeyed  without  regard  to  the  general  regulations,  if  ^^"^  ''"'  ^  ' 
the  latter  conflict  with  them.  At  a. time  when  there  was  no 
bye-law  in  force  in  the  Thames  requiring  sailing  ships  to 
carry  lights,  a  Trinity  sailing  ballast-lighter  was  run  down  in 
the  river  when  carrying  no  lights.  It  was  held  that,  not 
being  a  sea-going  vessel,  she  was  not  required  by  the  sea 
regulations  to  carry  lights,  and  that  she  was  not  required  to 
carry  them,  under  the  local  rules,  there  being  no  rule  on  the 
subject  (^).  Sir  R.  Phillimore  expressed  an  opinion  that  the 
power  of  the  Thames  Conservators  did  not  enable  them  to 
make  bye-laws  for  sea-going  ships,  and  their  powers  applied 
to  river  craft  only.  It  seems,  however,  that  the  existing 
Thames  bye-laws  are  binding  on  all  ships  in  the  Thames.  It 
a!ppears  that  where  the  local  rules  do  not  conflict  with  the 
general  rules,  the  latter  are  supplementary  to  the  local 
rules  (i) ;  several  recent  cases  (7c)  show  the  difficulties,  both  of 
construction  and  locality,  which  arise  where  the  sea  regu- 
lations are  applied  in  conjunction  with  local  rules.  For 
example,  in  the  estuary  of  the  Thames  it  is  extremely  difficult 
to  draw  the  line  at  which  the  sea  regulations  begin,  and  the 
Thames  rules  cease,  to  operate.  As  the  former  contain  a 
"  starboard  side  "  rule,  and  the  latter  do  not,  the  matter  is  one 
which  ought  not  to  be  left  to  the  Courts  to  decide  {I). 

Local  rules,  though  not  made  by  any  competent  authority.  Customary 
may,  by  long  usage  and  well-recognised  practice,  establish  a  ''°"™«- 
custom,  the  infringement  of  which  will  be  negligence.    The 
obligation  to  obey  such  a  custom  of  the  river  was  upheld  by 
the  Privy  Council  in  The  Fyenoord.    That  case  was  decided 
under  sect.  297  of  17  &  18  Vict.  c.  104,  by  which  it  was 

(h)    The    0.    S.    Sutler    (1873),  (I)  In  America  the  Secretary  to 

Ii.  R.  4  A.  &  E.  238.  the  Treasury  has  power  to  define 

(i)  St»pra,  p.  300.  by  bearings  "the  line  dividing  the 

(A)    E.g.,   The   Harvest    (1886),  high  seas  from  rivers,  harbours,  and 

HP    D.  90;   The  Minnie,  (1894)  inland  waters":   Act  of  Congress, 

P.    336;    The   Wimtanley,    (1896)  19tb  Feb.   1895,  c.   102;   28  Stat. 

P.    297;    The  Carlotta,   (1899)   P.  672,  s.  2. 
223. 
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ArtUle  80.  enacted,  in  effect,  that  vessels  ■  going  up  the  Thames  should 
keep  on  the  north  or  starboard  side.  The  Fyenoord,  a  foreign 
ship,  was  navigating  on  the  south  side,  and  came  into  collision 
with  a  vessel  bound  down.  It  was  held  that,  even  if  the- 
statute  was  not  binding  on  foreign  ships,  a  custom  had 
emanated  from  the  statute  that  ships  should  navigate  in 
accordance  with  it,  and  that  The  Fyenoord  was  to  blame  for 
transgressing  the  custom  (m). 

Distress  Signals. 

Article  31. 

Article  31.         When  a  vessel  is  in  distress,  and  requires  assistance  from 
jjjgjrggg  other  vessels,  or  from  the  shore,  the  following  shall  be  the 

•ignais.  signals  to  be  used  or  displayed  by  her,  either  together  or 

separately,  viz. : — 

In  the  daytime — 

1 .  A  gun  or  other  explosive  signal  fired  at  intervals  of 

about  a  minute; 

2.  The  International  Code  signal  of  distress  indicated 

by  N.  C; 

3 .  The  distant  signal,  consisting^of  a  square  flag,  hamng 

either  above  or  below  it  a  ball,  or  anything  re- 
sembling a  ball; 

4.  A  continuous  sounding  mth  any  fog-signal  ap' 

paratus. 

At  night — 

1 .  A  gun  or  other  explosive  signal  fired  at  intervals  of 

about  a  minute ; 

2.  Flames  on  the  ship  {as  from  a  burning  tar  barrel, 

oil  barrel,  dc); 

3 .  Rockets  or  shells,  throwing  stars  of  any  colour  or  de- 

scription, fired  one  at  a  time,  at  short  intervals ; 

4.  A  continuous  sounding  with  any  fog-signal  ap- 

paratus. 

(m)  The  Fyenoord  (1857),  Swab.       N.  S.  447;  Kennedy  v.  The  Sarina- 
374.     See  also,  as  to  local  custom,       tian,  2  Fed.  Eep.  &11. 
The  Smyrna  (1863),  2  Moo.  P.  C. 
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This  Article  corresponds  with  Art.  31  of  the  Regulations     Article  81. 

of  1897,  and  Art.  27  of  1884.    The  words  "  or  other  explo-        

sive  signal "  are  new.  These  distress  signals  are  made  under 
a  different  section  (sect.  434)  of  the  Merchant  Shipping 
Act,  1894,  to  that  (sect.  418)  under  which  the  collision 
regulations  are  made  (re).  If  a  master  of  a  vessel  uses  or 
.permits  anyone  under  his  authority  to  use  any  of  these  signals 
of  distress,  except  in  the  case  of  the  vessel  being  in  distress, 
he  is  liable  to  pay  compensation  for  any  labour  undertaken 
or  loss  sustained  in  consequence  of  that  signal  having  been 
Supposed  to  be  a  signal  of  distress  (o) .  But  this  sub-section 
does  not  by  implication  give  any  right  to  oompeijsation  to 
persons  who,  in  response  to  signals  of  distress  properly  used, 
offer  services  which  are  not  required  (p) .  By  the  Merchant 
Shipping  (Convention)  Act,  1914  (g),  s.  6,  a  penalty  of 
£50  is  imposed  on  persons  improperly  using  the  above  dis- 
tress signals  or  private  signals  likely  to  be  mistaken  for 
distress  signals,  and  by  sect.  5,  masters  of  British  ships  are 
obliged  on  rec,eipt  of  a  wireless  distress  call  to  go  to  the 
assistance  of  the  persons  in  distress.  A  code  of  signals  is 
given  in  Schedule  II.  of  the  Act. 

The  International  Convention  on  Safety  of  Life  at 

Sea. 

This   convention,  which  was  signed  in   London  on   the  Future 
20th  January,  1914,  is  set  out  in  the  1st  Schedule  to  the  Mer-  orregul™  * 
chant  Shipping  (Convention)  Aot,  1914  (4  &  5  Geo.  5,  o.  50),  tion^. 
and  contains  an  Article  (No.   14)  which  will  involve  the 
amendment  of  the  collision  regulations  in  the  near  future.    It 
has  been  agreed  that  the  Eegulations  shall  be  amended  in 
accordance  with  the  following  provisions: — 

Article  2. — The  second  white  mast-head  Light  to  be  com- 
pulsory. 

Article  10. — A  permanent  fixed  stern  light  to  be  com- 
pulsory. 

On)   They  were  inserted  in  the  1894,  s.  434  (2). 

"Collision  Regulations  of  1880  and  (p)  The  Elswick  Park,  (1904)  P. 

1884,  apparently  by  mistake.  73. 

(o)    Merchant     Shipping     Act,  (j)  4  &  5  Geo.  5,  u.  50. 
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Article  14. — A  special  day  signal  to  be  compulsory  for 
motor  vessels. 

Article  15  .—A  special  sound  signal  to  be  establisbed  for 
use  by  a  vessel  in  tow,  or  if  the  tow  is  composed  of 
several  vessels,  by  the  last  vessel  of  the  tow. 

Article  31. — Article  31  to  be  modified  in  the  following 
manner: — Add  to  the  lists  of  both  day  and  night 
signals  the  international  radio-telegraph  distress 
signal. 
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THE  REGULATIONS  FOR  PREVENTING 

COLLISIONS  AT  SKA(«). 

Preliminaky. 

These  rules  shall  be  followed  by  all  vessels  upon  the  high 
seas  and  in  all  waters  connected  therewith,  na-siigable  by  sea- 
going vessels. 

In  the  following  rules  every  steam  vessel  which  is  under 
sail  and  not  under  steam  is  to  be  considered  a  sailing  vessel, 
and  every  vessel  under  steam,  whether  under  sail  or  not,  is  to 
be  considered  a  steam  vessel. 

The  word  "  steam  vessel "  shall  include  any- vessel  propelled 
by  machinery. 

A  vessel  is  "  under  way  "  within  the  meaning  of  these  rules 
when  she  is  not  at  anchor,  or  made  fast  to  the  shore  or 
aground . 

Rules  concerning  Lights,  &c. 

The  word  "  visible "  in  tliese  rules,  when  applied  to  lights, 
shall  mean  visible  on  a  dark  night  with  a  clear  atmosphere. 

Art.  1 .  These  rules  concerning  lights  shall  be  complied  with 
in  all  weathers  from  sunset  to  sunrise,  and  during  such  timie 
no  other  lights  which  may  be  mistaJten  for  the  prescribed  lights 
shall  be  exhibited. 

Art.  2.  A  steam  vessel  when  under  way  shall  carry — 
(a)  On  or  in  front  of  the  foremast,  or  if  a  vessel  without 
a  foremast,  then  in  the  fore  part  of  the  vessel,  at 
a  height  above  the  hull  of  not  less  than  20  feet, 
and  if  the  breadth  of  the  vessel  exceeds  20  feet, 
then  at  a  height  above  the  hull  not  less  than  such 
breadth,  so,  however,  that  the  light  need  not  be 
carried  at  a  greater  height  above  the  hull  than 
40  feet,  a  bright  white  light,  so  constructed  as  to 
show  an  unbroken  light  over  an  arc  of  the  'horizb^ 

(a)  Made  by  Order  in  Council  erf  13th  October,  1910.  In  the  Regula- 
ti«il8  numerals  have  been  substituted  for  most  of  the  numea-ala  exjiressm 
by  words  in  1896,  but  the  change  has  not  been  made  uniformly.  The 
Order  in  Cbuncil  and  the  Kegulations  are  issued  as  a  separate  publication, 
price  Id.  1 
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,">f  20  points  of  the  compass,  so  fixed  as  to  throw 
the  light  10  points  on  each  side  of  the  vessel,  viz., 
from  right  ahead  to  2  points  abaft  the  beani  on 
either  side,  and  of  such  a  character  as  to  be  visible 
at  a  distance  of  at  least  5   miles. 

(b)  On  tJie  starboard  side  a  green  light  so  constructed  as 
to  shovy.  an  unbroken  light  over  an  arc  of  the 
horizon  of  10  points  of  the  compass,  so  fixed  as  to 
throw  the  light  from  right  ahead  to  2  points  abaft 
the  beam  on  the  starboard  side,  and  of  such  a  cha- 
racter as  to  be  visible  at  a  distance  of  at  least  2  mil,es. 

(o)  On  the  port  side  a  red  light  so  constructed  as  to  show 
an  unbroken  light  over  an  arc  of  the  horizon  of  10 
points  of  tthe  compass,  so  fixed  as  to  throw  the  light 
from  right  ahead  to  2  points  abaft  the  beam  on 
the  port  side,  and  of  such  a  character  as  to  be  visible 
at  a  distance  of  at  least  2  miles. 

(d)  The  said  green  and  red  side  lights  shaJl  be  fitted  with 

inboard  screens  projecting  at  least  3  feet  forward 
ti<Sm  the  light,  so  as  to  prevent  these  lights  from 
being  seen  across  the  bow. 

(e)  A  steam  vessel  when  under  way  may  carry  an  addi- 

tional  white  light   similar  in  construction  to   the 

light  mentioned  in  sub-division  (a).      These  two 

lights  shall  be  so  placed  in  line  with  the  keel  that 

one  shaU  be  at  least  15  feet  higher  than  the  other, 

and  in  suoh  a  position  with  reference  to  each  other 

that  the  lower  light  shall  be  forward  of  the  upper 

one.      The   vertical   distance  between   these   lights 

shall  be  less  than  the  horizontal  distance. 

Art.  3.  A  steam  vessel  when  towing  another  vessel  shall,  in 

addition  to  her  side  lights,  carry  two  bright  white  lights  in  a 

vertical  line  one  over  the  other,  not  less   than  6  feet   apart, 

and  when  towing  more  than  one  vessel  shall  carry  an  additional 

bright  white  light  6  feet  above  or  below  suoh  .lights,  if  the 

length  of  the  tow,  measuring  from  the  stem  of  the  towing 

vessel  to  the  stern  of  the  last  vessel  to'wed,  exceeds  600  feet. 

Each  of  these  lights  shall  be  of  the  same  construction  and 

character,  and  shall  be  carried  in  the  same  position  as  the  white 

light  mentioned  in  Art.  2  (a),  except  the  additional  Ught,  which 

may  be  carried  at  a  height  of  not  less  than  14  feet  above  the 

huU. 

Such  steam  vessel  may  carry  a  small  white  light  abaft  the 
funnel  or  aftermast  for  the  vessel  towed  to  steer  by,  but  such 
light  shall  not  be  visible  forward  of  the  beam. 

Art.  4e. — (a)  A  vessel  which  from  any  accident. is  not  under 
command,  shall  carry  at  the  same  height  as  the  white  light 
mentioned  in  Art.  2  (a),  where  they  can  best  be  seen,  and,  if  a 
steam  vessel,  in  lieu  of  that  light,  two  red  lights,  in  a  vertical 
line  one  over  the  other,  not  less  than  6  feet  apart,  and  of  such. 
a  character  as  to  be  visible  all  round  the  horizon  at  a  distance 
of  at  least  2  miles;  and  shall  by  day  carry  in  a  vertical  line 
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ono  over  the  other,  not  less  than  C  feet  apart,  where  they  can 
best  be  seen,  two  black  balls  or  shapes,  each  2  feet  in 
diameter. 

(b)  A  vessel  employed  in  laying  or  in  picking  up  a  telegraph 
cable  shall  carry  in  the  same  position  as  the  white  light  men- 
tioned in  Art.  2  (a),  and,  if  a  steam  vessel,  in  lieu  of  that  light, 
three  lights  in  a  vertical  line  one  over  the  other,  not  less  than 
6  feet  apart.  The  highest  and  lowest  of  these  lights  shall  be 
red,  and  the  middle  light  shall  be  white,  and  they  shall  be  of 
such  a  character  as  to  be  visible  all  round  the  horizon,  at  a 
distance  of  at  least  2  miles «  By  day  she  shall  carry  in  a 
vertical  line  one  over  the  other,  not  less  than  6  feet  apart, 
where  they  can  best  be  seen,  three  shapes  not  less  than  2  feet 
in  diameter,  of  which  the  highest  and  lowest  shall  be  globular 
in  shape  and  red  in  colour,  and  the  middle  one  diamond  ia 
shape  and  white. 

(c)  The  vessels  referred  to  in  this  Article,  when  not  making 
way  tlirough  the  water,  shall  not  carry  the  side  lights,  but  when 
making  way  shall  carry  them. 

(d)  The  lights  and  shapes  required  to  be  shown  by  this 
Article  are  to  be  taken  by  other  vessels  as  sig:nals  that  the 
vessel  showing  them  is  not  unJer  command  and  cannot,  there- 
fore, get  out  of  the  way. 

These  signals  are  not  signals  of  vessels  in  distress  an<l  re- 
quiring assistance.    Such  signals  are  contained  in  Art.  31. 

Art.  5.  A  sailing  vessel  under  way,  and  any  vessel  being 
toTyed,  shall  carry  the  same  lights  as  are  prescribed  by  Art.  2 
for  a  steam  vessel  under  way,  with  the  exception  of  the  white 
lights  mentioned  therein,  which  they  shall  never  carry. 

Art.  6.  Whenever,  as  in  the  case  of  small  vessels  under  way 
during  bad  weather,  the  green  and  red  side  lights  cannot  be 
fixed,  these  lights  shall  be  kept  at  band  lighted  and  ready  for 
use;  and  shall,  on  the  approach  of  or  to  other  vessels,  be 
exhibited  on  their  respective  sides  in  sufficient  time  to  prevent 
collision,  in  such  manner  as  to  make  them  most  visible,  and 
so  that  the  green  light  shall  not  be  seen  on  the  port  side  nor 
the  red  light  on  the  starboard  side,  nor,  if  practicable,  more 
than  2  points  abaft  the  beam  on  their  respective  sides. 

To  make  the  use  of  these  portable  lights  more  certain  and 
easy,  the  lanterns  containing  them  shall  each  be  painted  out- 
side with  the  colour  of  the  light  they  respectively  ccz.tain,  and 
shall  be  provided  with  proper  screens. 

Art.  7.  Steam  vessels  of  less  than  40,  and  vessels  under 
oars  or  sails  of  less  than  20,  tons  gross  tonnage,  respectively, 
and  rowing  boats,  when  under  way,  shaU  not  be  obliged  to 
carry  the  lights  mentioned  in  Art.  2  (a),  (b)  and  (c),  but 
if  they  do  not  carry  them  they  shall  be  provid.ed  with  the  fol- 
lowing lights: — 

1.  Steam  vessels  of  less  than  40  tons  shall  carry: 

(a)  In  the  fore  part  of  the  vessel,  or  on  or  in  front  of  the 

•funnel,  where  it  can  best  be  seen,  and  at  a  'height 

above  the  gunwale  of  not  less  than  9  feet,  a  bright 
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white  light  constructed  and  fixed  as  prescribed  in 
Art  2  (a),  and  of  such  a  character  as  to  be  visible 
at  a  distance  of  at  least  2  mUes. 
(b)  Green  and  red  side  lights  constructed  and  fixed  as  pre- 
scribed in  Art.  2  (b)  and  (c),  and  of  such  a  character 
as  to  be  visible  at  a  distance  of  at  least  1  mile,  or 
a  combined  lantern  showing  a  green  light  and  a  red 
light  from  right  ahead  to  2  points  abaft  the  beam 
on   their  respective  sides.     Such  lantern  shall  be 
carried  not  less  than  3  feet  below  the  white  light. 
2."  Small  steamboats,  such  as  are  carried  by  sea-going  ves- 
sels, may  carry  the  white  light  at  a  less  height  than 
9  feet  above  the  gunwale,  but  it  shall  be  carried  above 
the  combined  lantern,  mentioned  in  sub-division  1  (b). 

3.  Vessels  under  oars  or  sails,  of  less  than  20  tons,  shall 

have  ready  at  hand  a  lantern  with  a  green,  glass  on  one 
side  and  a  red  glass  on  the  oth,er,  which,  on  the  approach 
of  or  to  other  vessels,  shall  be  exhibited  in  sufficient  time 
to  prevent  collision,  so  that  the  green  light  shall  not  be 
seen  on  the  port  side  nor  the  red  Hght  on  the  starboard 
side. 

4.  Eowing  boats,  whether  under  oars  or  sail,  shall  have  ready 

at  hand  a  lantern  showing  a  white  light,  which  shall  be 
temporarily  exhibited  in  sufficient  time  to  prevent 
collision. 

The  vessels  referreid  to  in  this  Article,  shall  not  be  obliged  to 
■carry  the  lights  prescribed  by  Art.  4  (a),  and  Art.  11,  last 
paragraph. 

Art.  8.  Pilot  vessels,  when  engaged  on  their  station  on 
pilotage  duty,  shall  not  show  the  lights  required  for  other 
vessels,  but  shall  carry  a  white  light  at  the  masthead,  visible 
all  round  iiie  horizon,  and  shall  also  exhibit  a  flare-up  light  or 
flare-up  lights  at  short  intervals,  which  shall  never  exceed 
fifteen  minutes. 

On  the  near  approach  of  or  to  other  vessels  they  shall  have 
their  side,  lights  lighted,  ready  for  use,  and  shall  flash  or  show 
them  at  short  intervals,  to  indicate  the  direotioii  in  which  they 
are  heading,  but  the  green  light  sh  air  not  be  shown  on  the  port 
side,  nor  the  red  light  on  the  starboard  side. 

A  pilot  vessel  of  such  a  class  as  to  be  obliged  to  go  alongside 
■of  a  vessel  to  put  a  pilot  on  boajd,  may  show  the  white  light 
instead  of  carrying  it  at  the  masthead,  and  may,  instead  of  the 
coloured  lights, above  mentioned,  have  at  hand  ready  for  use  a 
lantern  with  a  green  glass  on  the  one  side  and  a  red  glass  on 
the  other,  to  be  used  sis  prescribed  above. 

A  steam  pilot  vessel  exclusively  employed  for  the  service  of 
pilots  licensed  or  certified  by  any  pilotage  authority  or  the 
committee  of  any  pilotage  district  in  tiie  United  Kingdom  when 
engaged  on  her  station  on  pilotage  duty  and  in  British  waters 
and  not  at  andior  shall  in  addition  to  the  lights  reqjiired  for 
all  pilot  boats  carry  at  a  distance  of  eight  feet  below  her  white 
masthead  ligjrt  a  red  light  visible  all  round  the  horizon  and 
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of  such  a  character  as  to  be  visible  oa  a  dark  night  with  a  clear 
atmosphere  at  a  distance  of  at  least  two  miles,  and  also  the 
coloured  side  lights  required  to  be  carried  by  vessels  when 
under  way. 

When  engaged  on  her  station  on  pilotage  duty,  and  at  anchor, 
she  shall  carry  in  addition  to  the  lights  required  for  all  pilot 
boats  the  red  light  above  mentioned,  but  not  the  coloured  side 
HghtB. 

Pilot  vessels,  when  not  engaged  on  their  station  on  pilotage 
duty,  shall  carry  lights  similar  to  those  of  other  vessels  of  their 
tonnage. 

Art.  9.*f  Fishing-vessels  and  fishing-boats,  when  under  way 
and  when  not  required  by  this  Article  to  carry  or  show  the 
lights  herein-after  specified  shall  carry  or  show  the  lights  pre- 
scribed for  vessels  of  their  tonnage  under  way. 

(a)  Open  boats,  by  which  is  to  be  understood  boats  not 
protected  from  the  entry  of  sea  water  by  means  of  a 
continuous  deck,  when  engaged  in  any  fishing  at 
night  tv^ith  outlying  tackle  extending  not  more  than 
150  feet  horizontally  from  the  boat  into  the  seaway, 
shall  carry  one  all-round  white  light. 

Open  boats,  when  fishing  at  night,  with  outlying 
tackle  extending  more  than  150  feet  horizontally  from 
the  boat  into  the  seaway,  shall  carry  one  all-round 
white  light,  and  in  addition,  on  approaching  or  being 
approached  by  other  vessels,  shall  show  a  second  white 
Jight  at  least  3  feet  below  the  first  light  and  at  a 
horizontal  distance  of  at  least  5  feet  away  from  it  in 
the  direction  in  which  the  outl3-ing  tackle  is  attached. 

(^b):j:  Vessels  and  boats,  except  open  boats  as  defined  in  sub- 
division (a),  when  fishing  with  drift  nets,  shall,  so 
long  as  the  nets  are  wholly  or  partly  in  the  water, 
carry  two  white  lights  where  they  can  best  be  seen. 
Such  lights  shall  be  placed  so  that  the  vertical  dis- 
tance between  them  shall  be  not  less  than  6  feet  and 
not  more  than  15  feet,  and  so  that  the  horizontal 
distance  between  them,  measured  in  a  line  with  the 
keel,  shall  be  not  less  than  5  feet  and  not  more  than 
10  feet.  The  lower  of  these  two  lights  shall  be  in  the 
direction  of  the  nets,  and  both  of  them  shall  be  of 
such  a  character  as  to  show  all  round  the  horizon,  and 
to  be  visible  at  a  distance  of  not  less  than  3  miles. 
Within    the    Mediterranean    Sea   and   in    the   seas 

*  This  Article  does  not  apply  to  Ohineae  or  Siamese  vessels. 

t  The  expression  "  Mediterranean  Sea  "  contained  in  sub-sections 
(b)  and  (o)  of  this  Article  includes  the  Black  Sea  and  the  other 
adjacent  inland  seas  in  communication  with  it. 

t  Dutch  vessels  and  boats  when  engaged  in  the  "kol,"  or  hand- 
line,  fishing  will  carry  the  lights  prescribed  for  vessels  fishing  with 
drift  nets. 
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bordering  the  coasts  of  Japan  and  Korea*  sailing  fish- 
ing vessels  of  less  than  20  tons  gross  tonnage  shall 
not  be  obliged  to  carry  the  lower  of  these  two  lights; 
should  they,  however,  not  carry  it,  they  shall  show 
in  the  same  position  (in  the  direction  of  the  net  or 
gear)  a  white  light,  visible  at  a  distance  of  not  less 
tibian  one  sea  mile,  on  the  approach  of  or  to  other 
vessels. 

(c)  Vessels  and  boats,  except  open  boats  as  defined  in  sub- 

division (a),  when  line-fishing  with  their  lines  out 
and  attached  to  or  hauling  their  lines,  and  when  not 
at  anchor  or  stationary  within  the  meaning  of  sub- 
division (h),  shall  carry  the  same  lights  as  vessels 
fishing  with  drift-nets.  When  shooting  lines,  or  fish- 
ing with  towing  lines,  they  shall  carry  the  lights  pre- 
scribed for  a  steam  or  sailing  vessel  under  way 
respectively. 

Within  the  Mediterranean  Sea  and  in  the  seas 
bordering  the  coasts  of  Japan  and  Korea*  sailing  fish- 
ing vessels  of  less  than  20  tons  gross  tonnage  shall 
not  be  obliged  to  carry  the  lower  of  those  two  lights; 
should  they,  however,  not  carry  it,  they  shall  show 
in  the  same  position  (in  the  direction  of  the  lines) 
a  white  light,  visible  at  a  distance  of  not  less  than 
one  sea  mile  on  the  approach  of  or  to  other  vessels. 

(d)  Vessels,  when  engaged  in  trawling,  by  which  is  meant 

the  dragging  of  aa  apparatus  along  the  bottom  of 
the  sea — 

1.  If  steam-vessels,  shall  carry  in  the  same  posi- 
tion as  the  white  light  mentioned  in  Article  2  (a), 
a  tricoloured  lantern  so  constructed  and  fixed  as  to 
show  a  white  light  from  right  ahead  to  two  points 
on  each  bow,  and  a  green  light  and  a  red  light  over 
an  arc  of  the  horizon  from  two  points  on  each  bow 
to  two  points  abaft  the  beam  on  the  starboard  and 
port  sides  respectively;  and  not  less  than  6  nor  more 
than  12  feet  below  the  tricoloured  lantern  a  white 
light  in  a  lantern,  so  constructed  as  to  show  a  clear 
uniform  and  unbroken  light  all  round  the  horizon. 

2.  If  sailing-vessels,  shall  carry  a  white  light  in  a 
lantern,  so  constructed  as  to  show  a  clear  uniform 
and  unbroken  light  all  round  the  horizon,  and  shall 
also,  on  the  approach  of  or  to  other  vessels,  show 
where  it  can  best  be  spen  a  white  flare-up  light  or 
torch  in  sufficient  time  to  prevent  collision. 

All  lights  mentioned  in  sub-division  (d)  1  and  2' 
shall  be  visible  at  a  distance  of  at  least  2  miles. 

(e)  Oyster  dred;gers  and  other  vessels  fishing  with  dredge 

nets  shall  carry  and  show  the  same  lights  as  trawlers. 

*  Also,   a3  regards   Russian   vessels,   in  the  seas   (excluding  the- 
Baltic)  bordering  the  coasts  of  Russia. 
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(f)  Fishing-vessels  and  fishing-boats  may  at  any  time  use 

a  flare-up  light  in  addition  to  the  lights  which  they 
are  by  this  Article  required  to  carry  and  show,  and 
they  may  also  use  working  lights. 

(g)  Every  fishing-vessel  and  every  fishing-boat  under  150 

■feet  in  length,  when  at  anchor,  shall  exhibit  a  white 
light  visible  all  round  the  horizon  at  a  distance  of 
at  least  one  mile. 

Every  fishing-vessel  of  150  feet  in  length  or  up- 
wards, when  At  anchor,  shall  exhibit  a  white  light 
visible  all  round  the  horizon  at  a  distance  of  at  least 
one  mile,  and  shall  exhibit  a  second  light  as  provided 
for  vessels  of  such  length  by  Article   11. 

Shojild  any  such  vessel,  whether  under  150  feet  in 
length,    or    of    150    feet   in    length,  or   upwards,    be 
attached  to  a  net  or  other  fishing  gear,  she  shall  on- 
the  approach  of  other  vessels  show  an  additional  white 
light  at  least  3  feet  below  the  anchor  light,  and  at  a 
horizontal  distance  of  at  least  5   feet  away  from  it 
in  the  direction  of  the  net  or  gear, 
(h)  If  a  vessel  or  boat  when  fishing  becomes  stationary  in 
consequence  of  her   gear   getting  fast   to   a  rock  or 
other  obstruction,  she  shall  in  daytime  haul  down  the 
day-signal   required   by    sub-division    (k);    at   night 
show-  the  light  or  lights  prescribed  for  a  vessel  at 
anchor;  and  during  fog,  mist,  falling  snow,  or  heavy 
rain-storms  make  the  signal  prescribed  for  a  vessel 
at  anchor.      (See  sub-division  d,  and  the  last  para- 
graph, of  Article  15.) 
(i)  In  fog,  mist,  falling  snow,  or  heavy  rain-storms,  drift- 
net  vessels  attached  to  their  nets,  and  vessels  when 
trawling,  dredging,  or  fishing  with  any  kind  of  drag- 
net,   and   vessels   line   fishing   with   their   lines    out, 
shaU,  if  of  20  tons  gross  tonnage  or  upwiards,  respec- 
tively, at  intervals  of  not  more  than  one  minute  make 
a  blast;    if  steam-vessels,  with  the  whistle  or  syren, 
and  if  sailing-vessels  with  the  fog-horn;    each  blast 
to  be  followed  by  ringing  the  bell.     Fishing  vessels 
and  boats  of  less  than  20  tons  gross  tonnag'e  shall 
not  be  obliged  to  give  the  above-mentioned  signals; 
but  if  they  do  not,  they  shall  make  some  other  efiicient 
sound    signals    at   intervals    of   not    more    than    one 
minute, 
(k)  AU  vessels  or  boats  fishing  with  nets  or  lines  or  trawls, 
when  under  way,  shall  in  daytime  indicate  their  occu- 
pation   to    an    approaching   Vessel   by    displaying    a 
basket  or  other  efficient  signal  where  it  oan  best  be 
seen.     If  vessels  or  boats  at  anchor  have  their  gear 
out,  they  shall,  on  the  approach  of  other  vessels,  show 
the  same  signal  on  the  side  on  which  those  vessels 
can  pass. 
The  vessels  required  by  this  Article  to  carry  or  show  the 
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lights  herein-b^fore  specified  shall  not  be  obliged  to  carry  t^ie 
lights  prescribed  by  Article  4  (a),  and  the  last  paragraph 
o,f,  Article  11. 

Art.  10.  A  vessel  which  is  being  overtaken  by  another  shall 
show  from  her  stem  to  such  last-mentioned  vessel  a  white  light 
or  a  flare-up  light. 

The  white  light  required  to  be  shown  by  this  Article  may  "be 
fixed  and  carried  in  a  lantern,  but  in  such  case  the  lantern  shall 
be  so  constructed,  fitted,  and  screened  that  it  shall  throw  an 
unbroken  light  over  an  arc  of  the  horizon  of  12  points  of 
the  compass,  viz.,  for  6  points  from  right  aft  on  eacSi  side  of 
the  vessel,  so  as  to  be  visible  at  a  distance  of  at  least  1  mile. 
Such  light  shall  be  carried  as  nearly  as  practicable  on  the  same 
level  as  the  side  lights. 

Art.  11.  A  vessel  under  150  feet  in  length,  when  at  anchor, 
shall  carry  forward,  where  it  oaji  best  be  seen,  but  at  a  height 
not  exceeding  20  feet  above  the  huU,  a  white  light  in  a  lantern 
so  constructed  as  to  show  a  clear,  uniform,  and  unbroken  light 
visible  all  round  the  horizon  at  a  distance  of  at  least  1  milC'. 

A  vessel  of  150  feet  or  upwards  in  length,  when  at  anchor, 
shall  carry  in  the  forward  part  of  the  vessel,  at  a  height  of  not 
less  than  20,  and  not  exceeding  40,  feet  above  the  hull,  one 
such  light,  and  at  or  near  the  stern  of  the  vessel,  and  at  such 
a  height  that  it  shall  be  not  less  than  15  feet  lower  than  the 
forward  light,  another  such  Ught. 

The  length  of  a  vessel  shall  be  deemed  to  be  the  length 
appearing  in  her  certificate  of  registry. 

.  A  vessel  aground  in  or  near  a  fairway  shall  carry  the  above 
light  or  lights  and  the  two  red  lights  prescribed  by  Art.  4  (a). 

Art.  12.  Every  vessel  may,  if  necessary  in  order  to  attract 
attention,  in  addition  to  the  lights  which  she  is  by  these  rules 
required  to  carry,  show  a  flare-up  light  or  use  any  detonating 
signal  that  cannot  be  mistaken  for  a  distress  signal. 

Art.  13.  Nothing  in  these  rules  shall  interfere  with  the 
operation  of  any  special  rules  made  by  the  Government  of  any 
nation  with  respect  to  additional  station  and  signal  lights  for 
two  or  more  ships  of  war  or  for  vessels  sailing  under  convoy,  or 
with  the  exhibition  of  recognition  signals  adopted  by  ship- 
owners, which  have  been  authorized  by  their  respective  Govern- 
ments and  duly  registered  and  published. 

Art.  14.  A  steam  vessel  proceeding  under  sail  only,  but 
having  her  funnel  up,  shall  carry  in  daytime,  forward,  where 
it  can  best  be  seen,  one  black  ball  or  shape  2  feet  in  diameter. 

Sound  Signals  foe  Fog,  &c. 

Art.  15.  All  signals  prescribed  by  this  Article  for  vessels 
under  way  shall  be  given: 

1.  By  "steam  vessels"  on  the  whistle  or  siren. 

2.  By  "sailing  vessels  and  vessels  towed"  on  the  fog-horn. 
The  words  "prolonged  blast"  used  in  this  Article  shall  mean 

a  blast  of  from  4  to  6  seconds'  duration. 

'  A  steam  vessel  shall  be  provided  with  an  eflScient  whistle  or 
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siren,  sounded  by  steam  or  some  substitute  for  steam,  so  placed 
that  the  sound  may  not  be  intercepted  by  any  obstruction,  and 
-witli  an  efficient  fog-horn,  to  be  sounded  by  mechanical  means, 
and  also  with  an  efficient  bell.*  A  sailing  vessel  of  20  tons 
gross  tonnage  or  upwards  shall  be  provided  with  a  similar 
fog-horn  and  bell. 

In  fog,  mist,  falling  snow,  or  heavy  rain  storms,  whether  by 
day  or  hig-ht,  the  signals  described  in  this  Article  shall  be  used 
as  follows;  viz.: — 

(a)  A  steam  vessel  having  way  upon  her  shall  sound,  fit 

intervals  of  not  more  than  2  minutes,  a  prolonged 
blast. 

(b)  A  steam  vessel  under  way,  but  stopped  and  having  no 

way  upon  her,  shall  sovmd,  at  intervals  of  not  more 
than  5  minutes,  2  prolonged  blasts*  with  an  interval 
of  about  1  second  between  them, 
{c)  A  sailing  vessel  under  way  shall  sound,  at  intervals  of  not 
more  than  1  minute,  when  on  the  starboard  tack  one 
blast,  when  on  the  port  tack  two  blasts  in  succession, 
and  when  with  the  wind  abaft  the  beam  three  blasts  in 
succession, 
{d)  A  Vessel,  when  at  anchor,  shall,  at  intervals  of  not  more 
than    1   minute,   ring  the  bell  rapidly   for    about    5 
seconds, 
(e)  A  Vessel,  when  towing,  a  vessel  employed  in  laying  or  in 
picking  up  a  telegraph  cable,  and  a  vessel  imder  way, 
which  is  unable  to  get  out  of  the  way  of  an  approach- 
ing  vessel    through    being   nqt   under   command,    or 
unable  to  manoeuvre  as  required  by  these  rules,  shall, 
instead  of  the  signals  prescribed  in  sub-divisions  (a) 
and  (c)  of  this  Article,  at  intervals  of  not  more  than 
two  minutes,  sound  three  blasts  in  succession,  viz.,  one 
prolonged  blast  followed  by  two  short  blasts.    A  vessel 
towed  may  give  this  signal  said  she  shall  not  give  any 
other. 
Sailing    vessels    and    boats    of    less    than    20    tons    gross 
tonnage   shall   not   be   obliged  to    give   the    above-mentioned 
signals,  but  if  they  do  not,  they  shall  make  some  other  efficient 
soTind  signal  at  intervals  of  not  more  than  1  minute. f  , 

•  In  all  cases  where  the  rules  require  a  bell  to  be  used  a  drum  may 
be  substituted  on  board  Turkish  vessels,  or  a  gong  where  such  articles 
are  used  on  board  small  sea-going  vessels. 

t  Dutch  steam  pilot-vessels,  when  engaged  on  their  station  on 
pilotage  duty  in  fog,  mist,  falling  snow,  or  heavy  rain-storms  are 
recfuired  to  make  at  intervals  of  2  minutes  at  most  one  long  blast 
wi-th  the  siren,  followed  after  1  second  by  a  long  blast  with  the  steam 
whistle  ajid  again  after  1  second  by  a  long  blast  on  the  siren.  When: 
not  engaged  on  their  station  on  pUotage  duty,  they  make  the  same 
signals  as  other  steamships. 

32  (2) 
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Speed  of  Ships  to  be  Moderate  in  Fog,  &c. 

Art.  16.  Every  vessel  shall,  in  a  fog,  mist,  faJling  snow,  or 
heavy  rain  storms,  go  at  a  moderate  speed,  having  careful 
regard  to  the  existing  circumstances  and  conditions. 

A  steam  vessel  hearing,  apparently  forward  of  her  beam,  the 
fog-signal  of  a  vessel  the  position  of  which  is  not  ascertained, 
shall,  so  far  as  the  circumstances  of  the  case  admit,  stop  her 
engines,  and  then  navigate  with  caution  until  danger  of  colli- 
sion is  over. 

Steering  and  Sailing  Rules. 
Preliminary. — Bisk  of  Collision. 

Risk  of  collision  can,  when  circumstances  permit,  be  ascer- 
tained by  carefully  watching  the  compass  bearing  of  an 
approaching  vessel.  If  the  bearing  does  no^  appreciably 
change,  such  risk  should  be  deemed  to  exist. 

Art.  17.  When  two  sailing  vessels  are  approaching  one' 
another,  so  as  to  involve  risk  of  collision,  one  of  them  shall 
'  keep  out  of  the  way  of  the  other,  as  follows,  viz.  :  — 

(a)  A  vessel  which  is  running  free  shall  keep  out  of  the  way 

of  a  vessel  which  is  close-hauled. 

(b)  A  vessel  which  is  close-hauled  on  the  port  tack  shall  keep 

out  of  the  way  of  a  vessel  which  is  close-hauled  on 
the  starboard  tack. 

(c)  When  both  are  running  free,  with  the  wind  on  different 

sides,  the  vessel  which  has  the  wind  on  the  port  side 
shall  keep  out  of  the  way  of  the  other. 

(d)  When  both  are  running  free,  with  the  wind  on  the  same 

side,  the  vessel  which  is  to  windward  shall  keep  out 
,  of  the  way  of  the  vessel  which  is  to  leeward. 

(e)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the  way 

of  the  other  vessel. 

Art.  18.  When  two  steam  vessels  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  collision,  each  shall  alter 
her  course  to  starboard,  so  that  each  may  pass  on  the  port  side 
of  the  other. 

This  Article  only  applies  to  cases  where  vessels  are  meeting 
end  on,  or  nearly  end  on,  in  such  a  manner  as  to  involve 
risk  of  collision,  and  does  not  apply  to  two  vessels  which 
must,  if  both  keep  on  their  respective  courses,  pass  clear 
of  each  other. 

The  only  cases  to  which  it  does  apply  are,  when  each  of  the 
two  vessels  is  end  on,  or  nearly  end,  on,  to  the  other;  in 
other  words,  to  cases  in  which,  by  day,  each  vessel  sees  the 
masts  of  the  other  in  a  line,  or  nearly  in  a  line,  with  her 
own;  and  by  night,  to  cases  in  which  each  vessel  is  in  such 
a  position  as  to  see  both  the  side  lights  of  the  other. 

It  does  not  apply,  by  day,  to  cases  in  which  a  vessel  sees 
another  aheaid  crossing  her  own  course,'  or  by  night,  to 
cases  where  the  red  light  of  one  vessel  is  opposed  to  the  red 
light  of  the  other,  or  where  the  green  light  of  one  vessel 
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is  opposed  to  the  green  light  of  the  other,  or  where  a  red 
light  without  a  green  light,  or  a  green  light  without  a  red 
light,  is  seen  ahead,  or  where  both  green  and  red  lights  are 
seen  anywhere  but  ahead. 
Art.  19.  When  two  steam  vessels  are  crossing,  so  as  to  in- 
volve risk  of  collision,  the  vessel  which  ha^  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way  of  the  other. 

Art.  20.  When  a  steam  vessel  and  a  sailing  vessel  are  pro- 
ceeding in  such  directions  as  to  involve  risk  of  collision,  the 
steam  vessel  shall  keep  out  of  the  way  of  th'^  sailing  vessel. 

Art.  21 .  Where  by  any  of  these  rules  one  of  two  vessels  is  to 
keep  out  of  the  way,  the  other  shall  keep  her  course  and  speed. 
Note. — ^When,  in  consequence  of  thick  weather  or  other 
causes,  such  vessel  finds  herself  so  close  that  collision  cannot 
be  avoided  by  the  action  of  the  giving-way  vessel  alone,  she 
also  shall  take  such  action  as  will  best  aid  to  avert  collision. 
(See  Arts.  27  and  29.) 

Art.  22.  Every  vessel  which  is  directed  by  these  rules  to  keep 
out  of  the  way  of  another  vessel  shall,  if  the  circumstances  of  the 
case  admit,  avoid  crossing  ahead  of  the  other. 

Art.  23.  Every  steam  vessel  which  is  directed  by  these  rules 
to  keep  out  of  the  way  of  another  vessel  shall,  on  approaching 
her,  if  necessary,  slacken  her  speed  or  stop  or  reverse. 

Art.  24.  Notwithstanding  anything  contained  in  these  rules, 
every  vessel,  overtaking  any  other,  shall  keep  out  of  the  way  of 
the  overtaken  vessel. 

Every  vessel  coming  up  with  another  vessel  from  any  direc- 
tion more  than  two  points  abaft  her  beam,  i.e.,  in  sueh 
a  position,  with  reference  to  the  vessel  which  she  is  over- 
taking, that  at  night  she  would  be  unable  to  see  either  of 
that  vessel's  side  lights,  shall  be  deemed  to  be  an  overtak- 
ing vessel;   and  no  subsequent  alteratioo  of  the  bearing 
between  the  two  vessels  shall  make  the  overtaking  vessel 
a  crossing  vessel  within  the  meaning  of  these  rules,  or 
relieve  her  of  the  duty  of  keeping  clear  of  the  overtaken 
vessel  until  she  is  finally  past  and  clear. 
As  by  day  the  overtaking  vessel  cannot  always  know  with 
certainty  whether  she  is  forward  of  or  abaft  this  direction 
from  the  other  vessel,  she  should,  if  in  doubt,  assume  that 
she  is  an  overtaking  vessel  and  keep  out  of  the  way. 
Art.  25.  In  narrow  channels  every  steam  vessel  shall,  when 
it  is  safe  and  pnactioable,  keep  to  that  side  of  the  fairway  or 
mid-channel  which  lies  on  the  starboard  side  of  such  vessel. 

Art.  26.  Sailing  vessels  under  way  shall  keep  out  of  the  way 
of  sailing  vessels  or  boats  fishing  with  nets,  or  lines,  or  trawls. 
This  rule  shall  not  give  to  any  vessel  or  boat  engaged  in  fishing 
the  right  of  obstructing  a  fairway  used  by  vessels  other  than 
fishing  vessels. or  boate. 

Art.  27.  In  obeying  and  construing  these  rules,  due  regard 
shall  be  had  to  all  dangers  of  navigation  and  collision,  and  to 
any  special  circumstances  which  may  render  a  departure  from' 
the  above  rules  necessary  in  order  to  a,void  immediate  danger. 


602  APPENDIX  I. 

Sound  Signals  for  Vessels  in  Sight  of  one  Anothee. 
Art.  28.  The  words  "short  blast"  used  in  this  Article  shall 
mean  a  blast  of  about  one  second's  duration. 

When  vessels  are  in  sight  of  one  another,  a  steam  vessel 
under  way,  in  taking  any  course  authorized  or  required  by, 
these  rules,  shall  indicate  that  course  by  the  following  signals 
on  her  whistle  or  siren,  viz.: — 

One  short  blast  to  mean,  "  I  am  directing  my  course  to  star- 
board."    ■ 
Two  short  blasts  to  mean,  "  I  am  directing  my  course  to 

port." ' 
Three  short  blasts  to  mean,   "  My   engines  are  going  full 
speed  astern." 

No  Vjsssel  under  any  Circumstances  to  neglect  proper 
Precautions. 

Art.  29.  Nothing  in  these  rules  shall  exonerate  any  vessel,  or 
the  owner,  or  master,  or  crew  thereof,  from  the  consequences  of 
any,  neglect  to  carry  lights  or  signals,  or  of  any  neglect  to  keep 
a  proper  look-out;  or  of  the  neglect  of  any  precaution  which, 
may  be  required  by  the  ordinary  practioe  of  seamen,  or  by  the 
special  circumstances  of  the  case. 

Reservation  oe  Rules  eor  Harbours  and  Inland 
Navigation. 
Art.  30.  Nothing   in  these   rules  shall  interfere   with   the 
operation  of  a  special  rule,  duly  made  by  local  authority,  rela- 
tive to  the  navigation  of  any  harbour,  river,  or  inland  waters. 

Distress  Signals  . 

Art.  31.  When  a  vessel  is  in  distress  and  requires  assistance 
from  other  vessels  or  from  the  shore,  the  following  shall  be  the 
signals  to  be  used  or  displayed  by  her,  either  together  or 
separately;  viz.: — 

In  the  daytime — 

1.  A  gun  or  other  explosive  signal  fired  at  intervals  of 

about  a  minute; 

2.  The  International  Code  signal  of  distress  indicated  by 

N.q..; 

3.  The  distant  signal,  consisting  of  a  square  flag,  having 

either  above  or  below  it  a  ball  or  anything  resembling 
a  ball; 
4r.  A  continuous  sounding  with  any  fog-signal  apparatus.: 
At  night— 

1.  A  gun  or  other  explosive  signal  fired  at- intervals  of 

about  a  minute; 

2 .  Flames  on  the  vessel  (as  from  a  burning  tar-barrel,  oil- 

barrel,  &c.); 

3.  Rockets  or  shells,  throwing  stars  of  any  colour  or  de- 

scription, fired  one  at  a  time,  at  short  intervals;    . 

4.  A  continuous  sounding  with  any  fog-signal  apparatus.; 
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LOCAL  EULES  OF  NAVIGATION  (a). 

CANADA. 

By  the  Canadian  Order  in  Council  of  the  4th  February,  1916,  made 
under  powers  given  by  sect.  913  (b)  of  the  Canada  Shipping  Act, 
Revised  Statutes  of  Oaiiada,  chap.  113,  new  rules  have  been  made  for 
the  navigation  of  the  inland  waterways  of  Canada.  These  rules  super- 
sede those  adopted  by  the  Orfer  in  Council  of  the  20th  April,  1905, 
and  amended  by  the  Order  in  Council  of  the  18th  May,  1906.  Obedi- 
ence to  these  rules  is  enjoined  by  sect.  916  of  the  Canada  Shipping  Act. 
Below  the  Victoria  Bridge  at  Montreal  navigation  on  the  St.  Lawrence 
is  governed  by  rules  identical  with  the  International  Regulations. 

EULES  FOR  NAVIGATING  THE  GEEAT  LAKES. 

Inoluding  Georgian  Bay,  their  connecting  and  tributary, 
waters  and  the  St.  Lawrence  Eiver  as  far  East  as  the  lower 
exit  of  the  Lachine  Canal  and  the  Victoria  Bridge  at  Montreal. 

Preliminary . 

In  the  following  rules  every  steam  vessel  which  is  under 
sail  and  not  under  steam  shall  be  considered  a  sail  vessel;  and 
every  steam  vessel  which  is  under  steam,  whether  under  sail  or 
not,  shall  be  considered  a  steam  vessel.  ■       ' 

The  words  steam  vessel  and  steamer  shall  include  any  vessel 
propelled  by  machinery. 

A  vessel  is  under  way  within  the  meaning  of  these  rules, 
when  she  is  no,t  at  anchor,  or  made  fast  to  the  shore  or  aground.  * 

Lights. 

Euie  1 .  The  Ughts  mentioned  in  the  following  rules  and  no  No  others  to 
others  shall  be  carried  in  all  weathers  from  sunset  to  sunrise.;  be  carried. 
The  word  visible  in  these  rules  when  applied  to  lights  shlall 
mean  visible  on  a  dark  night  with  a  clear  atmosphere. 

Rule  2.  Except  in  the  cases  hereinafter  expressly  provided  steam  vessel 
for,  a  steam  vessel  when  under  way  shall  carry:  under  way. 

The  lights  prescribed  by  Art.  2,  (a),  (b),  (c),  (d),  and 

(e)  A  steamer  of  over  one  hundred  and  fifty  feet  register 

(a)  For    a    list    of    waters    for  be  found  set  out  in  "The  Rules  of 

which    there   are   local    rules,   see  the    Road    at    Sea,"    by    Mr.   H. 

above,  p.   485.     Those  which  are  Stuart  Moore, 
not  contained  in  this  Appendix  will 


504 


APPENDIX  II. 


Steam  v 
towing. 


Steam  vessel 
towing  raft. 


Sailing  vessel 
imder  w^ay. 


Small  vessels. 
Vessel  at 
anchor. 
Open  boats. 


Sailing 
Teasels  to 
show  torch. 

Tugs  under 
30  tons  regi- 
ster (net). 


length  shall  also  carry  when  under,  way  an  additional  bright 
light  similar  in  construction  to  that  mentioned  in  subdivision 
(a),  so  fixed  as  to  throw  the  light  all  around  the  horizon  and  of 
such  characteir  as  to  be  visible  at  a  distance  of  at  least  three 
miles.  Such  additional  light  shall  be  placed  in  line  with  the 
keel  at  least  fifteen  feet  higher  from  the  deck  and  more  than 
seventy-five  feet  abaft  the  light  mentioned  in  subdivision  (a). 

Eule  3.  A  steam  vessel  having  a  tow  other  than  a  taft  shall 
in  addition  to  the  forward  bright  light  mentioned  in  subdivision 
(a)  of  rule  two  carry  in  a  vertical  line  not  less  than  six  feet 
above  or  below  that  light  a  second  bright  light  of  the  sa,me 
construction  and  •  character  and  fixed  and  carried  in  the  same 
manner  as  the  forward  bright  light  mentioned  in  said  subdi- 
vision (a)  of  rule  two.  Such  steamer  shall  also  carry  a  small 
bright  light  abaft  the  funnel  or  after  mast  for  the  tow  to  steer 
by,  but  such  light  shall  not  be  visible  forward  of  the  beam. 

Eule  4.  A  steam  vessel  having  a  raft  in  tow  shall,  instead  of 
the  forward  lights  mentioned  in  rule  three,  carry  on  or  in  front 
of  the  foremast,  or  if  a  vessel  without  a  foremast  then  in  thei 
fore'  part  of  the  vessel,  at  a  height  above  the  hull  of  not  lessi 
than  twenty  feet,  and  if  the  beam  of  the  vessel  exceeds  twenty, 
feet,  then  at  a  height  above  the  hull  not  less  than  such  beaan, 
so  however  that  such  height  need  not  exceed  forty  feet,  two: 
bright  lights  in  a  horizontal  line  athwartships  aind  not  less  than 
eight  feet  apart,  each  so  fixed  as  to  throw  the  light  all  around, 
the  horizon  and  o'f  such  character  as  to  "he  visible  at  a  distance 
of  at  least  five  miles.  Such  steamer  sliall  also  carry  the  small 
bright  steering  light  aft,  of  the  character  and  fixed  as  required 
in  rule  three. 

Rule  5.  A  sailing  vessel  under  way  and  any  vessel  being 
towed  shall  carry  the  side  lights  mentioned  in  rule  two. 

A  vessel  in  tow  shall  also  carry  a  small  brigjit  light  aft,  but 
.^such  light  shall  not  be  visible  forward  of  the  beam. 

Eule  6.  Lights  as  prescribed  by  Art.  6. 

Eule  7.  Lights  as  prescribed  by  Art.  11. 

Eule  8.  Open  boats  shall  not  be  obliged  to  carry  the  side 
lights  required  for  other  vessels,  but  shall,  if  they  do  not  carry 
such  lights,  carry  a  lantern  having  a  green  slide  on  one  side  and 
a  red  slide  on  the  other  slide;  and  on  the  approach  of  or  to 
other  vessels,  such  lantern  shall  be  exhibited  in  sufiieient  time 
to  prevent  collision,  and  in  such  a  manner  that  the  green  light 
shall  not  be  seen  on  the  port  side,  nor  the  red  light  on  the  star- 
board side.  -  Open  boats,  when  at  anchor  or  stationary,  shall 
exhibit  a  bright  white  light.  They  shall  not,  however,  be  pre- 
vented from  using  a  fl^e-up  in  addition  if  considered  expedient. 

Eule  9.  Sailing  vessels  shall  at  all  times,  on  the  approach  of 
any  steamer  during  the  nighttime,  show  a  lighted  torch  upon' 
that  point  or  quarter  to  whidi  such  steamer  shall  be  approaching. 

Eule  10.  Tugs  under  30  tons  register  (net)  whose  principal 
business  is  harbor  towing,  shall  carry  the  red  and  green  side 
lights  carried  by  other  steamers;  and,  at  the  foremast  head, 
or,  if  the  steamer  has  no  foremait,  then  on  top  of  the  pilot! 
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liouse,  a  -white  light  so  constructed,  as  to  show  a  uniform  and 
unhroken  light  over  an  are  6i  the  horizon  of  20  points  of  the 
compass,  and  so  fixed  as  to  throw  the  light  10  points  on  each 
side  of  tlie  vessel,  namely,  from  right  ahead  to  2  points  abaft 
the  beam  on  either  side,  and  of  such  a  character  as  to  be  visible 
at  a  distance  of  at  least  3  miles ;  and  when  towing,  except  when 
tomng  a  raft,  shall  carry  an  additional  white  light  of  same 
character  and  construction  as  the  headlight,  and  hung  not  le-ss 
than  3  feet  vertically  above  or  below  the  headlight. 

When  tomng  a  raft,  the  two  headlights  shall  be  carried  in  a 
horizontal  line  athwartships  not  less  than  4  feet  apart,  each  so 
fixed  as  to  throw  the  light  all  around  the  horizon,  and  of  such 
a  character  as  to  be  visible  at  a  distance  of  at  least  3  miles. 

Rule  11.  Ferryboats  propelled  by  steam  or  machinery  shall  Ferryboats, 
carry  the  white  light  or  lights  and  the  coloured  side  lights  re- 
quired by  these  rules  to  be  carried  on  steam  vessels,  except  that 
double-end  ferryboats  shall  carry  a  central  range  of  clear,  bright, 
white  lights,  showing  all  around  the  horizon,  placed  at  equal 
altitudes  forward  and  aft,  also  on  the  starboard  side  a  green 
light,  and  on  the  port  side  a  red  light,  of  such  a  character  as 
to  be  visible  on  a  dark  night  with  a  clear  atmosphere  at  a- 
distance  of  at  least  2  miles,  and  so  constructed  as  to  show  a 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of 
10  points  of  the  compass,  and  so  fixed  as  to  throw  the  light 
from'  right  ahead  to  2  points  abaft  the  beam  on;  their 
respective  sides. 

The  green  and  red  lights  shall  be  fitted  with  inboard  screens 
projecting  at  least  3  feet  forward  from  the  lights,  so  as  to 
prevent  them  from  being  seen  across  the  bow. 

Eule   12.  Canal  boats  when  in  tow  of  steam  vessels  shall  Canal  boats  in 
carry  lights  as  follows :  tow  of  steam 

Canal  boats  when  towed  astern  of  steam  vessels  and  towed  vessels. 
singly  or  tandem  shall  each  carry  a  green  light  on  the  stM-. 
board  side,  a  red  light  on  the  port  side,  and  a  small  brigb.t 
white  light  aft. 

When  canal  boats  are  towed  at  a  hawser  in  one  or  more  tiers, 
two  or  more  abreast,  the  boat  on  the  starboard  side  of  each  tier 
shall  carry  a  green  light  on  her  starboard  side,  and  the  boat  on 
the  port  side  of  each  ,tier  shall  carry  a  red  light,  on  her  porti 
side,  and  each  of  the  outside  boats  in  the  last  tier  shall  alsoi 
carry  a  small  bright  white  light  aft. 

When  a  canal  boat  is  towed  alongside  and  on  the  starboaid 
side  of  a  steamer,  the  boat  towed  shall  carry  a  green  light  on, 
the  starboard  side;  and  when  towed  on  the  port  side  of  a; 
steamer,  the  boat  towed  shall  carry,  a  red  light  on  the 
port  side. 

When  two  canal  boats  are  towed  alongside  of  a  steamer,  one 
on  the  starboard  and  one  on  the  port  side,  the  starboard  boat 
shall  carry  a  green -light  on  the  starboard  side  and  the  port' 
boat  shall  carry  a  red  Hght  on  the  port  side. 

The  coloured  side  lights  referred  to  in  these  rules  for  canal 
boats  in  tow  of  steam  vessels  shall  be  fitted   with  inboard 
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screens,  so  as  to  prevent  them  from  Being  seen  across  the  bo-w, 
and  of  such  a  character  as  to  be  yisible  on  a  dark  night,  with  a 
clear  atmosphere,  at  a  distance  of  at  least  2  miles,  and  so  con- 
structed as  to  show  a  uniform  and  unbroken  light  over  an  arc 
of  the  horizon  of  10  points  of  the  compass,  and  so  fixed  as  to 
throw  the  light  from  right  ahead  to  2  points  abaft  the  beatol 
on  either  side.  The  minimum  size  of  glass  globes  shall  not  be 
less  than  6  inches  in  diameter  and  5  inches  high  in  the  clear. 

The  sinall  bright  white  light  aft  required  to  be  carried  on 
canal  boats  in  tow  shall  not  be  visible  forward  of  the  beam. 

Rule  13.  Any  vessel  propelled  by  hand  power,  horse-power, 
or  by  the  current  of  the  river,  navigating  any  bay,  harbour, 
or  river,  or  which  shall  be  anchored  or  moored  in  or  near  the 
channel  or  fairway  of  any  bay,  harbour,  or  river,  except  rafts 
and  rowing  boats  under  oars,  shall  carry  one  white  light  for- 
ward not  less  than  8  feet  above  the  surface  of  the  water,  which 
light  shall  be  carried,  from  sunset  to  sunrise,  in  a  lantern  so 
fixed  and  constructed  as  to  §how  a  clear,  uniform,  and 
unbroken  light,  visible  aU  around  the  horizon,  and  of  such 
intensity  as  to  be  visible  on  a  dark  night  with  a  clear 
atmosphere  at  a  distance  of  at  least  1  mile. 

Rowing  boats  under  oars  shall  have  ready  at  hand  a  lantern 
showing  a  white  light  which  shall  be  temporarily  exhibited  in 
suflEicient  time  to  prevent  collision. 

Eule  14.  Rafts  propelled  by  hand  power,  horse-power,  or  by 
the  current  of  the'  river,  or  in  tow,  of  which  shall  be  anchored 
or  moored  in  or  near  a  channel  or  fairway  of  other  vessels^ 
shall  carry  lights  a^  follows: 

Eaf  ts  of  one  crib  and  not  niore  than  two  in  length  shall  carry 
one  white  light.  Rafts  of  three  or  more  cribs  in  length  and  one 
crib  in  width  shall  carry  one  white  light  at  each  end  of  the  raft. 
Rafts  of  more  than  one  crib  abreast  shall  carry  one  white  light 
on  each  outside  corner  of  the  raft,  making  four  lights  in  all. 

Bag  or  boom  rafts  navigating  or  anchored  in  the  fairway  of 
any  bay,  harbour,  or  river  shall  carry  a  bright  white  light  at 
each  end  of  the  raft,  and  one  of  such  lights  on  each  side  mid- 
way between  the  forward  and  after  ends. 

The  white  lights  required  by  these  rules  for  rafts  shall  be 
carried,  from  sunset  to  sunrise,  in  a  lantern  so  fixed  and  con- 
structed as  to  show  a  clear,  uniform,  and  unbroken  light, 
visible. all  around  the  horizon,  and  of  such  intensity  as  to  be 
visible  on  a  dark  night  with  a  clear  atmosphere  at  a  dist.ano6 
of  at  least  1  mile;  which  Ughts  shall  be  suspended  from  poles 
'of  such  height  that  the  light  shall  be  not  less  than  8  feet 
above  the  surface  of  the  water. 

Rule  15.  A  vessel  which  from  any  accident  is  not  under 
command  shall  carry  at  the  same  height  as  the  white  light  men- 
tioned in  Rule  2  (a),  where  they  can  best  be  seen,  and,  if  'a 
steam  vessel,  in  lieu  of  that  light,  2  red  lights,' in  a  vertical  line, 
one  over  the  other,  not  less  than  6  feet  apart,  and  of  such  a 
character  as  to  be  visible  all  around  the  horizon  at  a  distance 
of  at  least  2  miles ;  and  shall  by  day  carry  in  a'  vertical  line  one 
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over  tlie  other  not  less  tliau  6  feet  apart,  wlierG  tliey  can  best 
be  seen,  2  black  balls  or  shapes  each  2  feet  in  diameter. 

Eule  16.  No  master  or  pilot  of  any  steam  vessel  shall  autho-  Unauthorized 
rize  or  permit  to  be  carried,  any  light,  electric  or  otherwise,,  ligli*8on 
not_  required  by  these  rules,  on  the  outside  structure  of  the  prXbtted 
cabin  or  hull  of  the  vessel  that  in  any  way  -will  interfere  with 
distinguishing  the  signal  lights. 

Eule  17.  No  master  or  pilot  of  any  steam  vessel  shall  flash  Use  of  searoh- 
or  cause  to  be  flashed  the  rays  of  the  searchlight  into  the  pilot  %^*^- 
house  of  any  passing  vessel. 

Fog  Signals. 

Eule  18.  A  steam  vessel  shall  be  provided  with  an  efEcient  Efficient 
whistle,  sounded  by  steam  or  by  some  substitute  for  steam,  ■whistle  and 
placed  before  the  funnel  not  less  than  eight  feet  from  the  deck,  and  fog  ho^ 
or  in  such  other  place  where  the  sound  will  not  be  intercepted  and  )3ell  for 
by  any  obstruction  and  of  such  character  as  to  be  heard  in,  sailing 
ordinary  weather  at  a  distance  of  at  least  two  miles,  and  with  vessels. 
an  efficient  bell,  and  it  is  hereby  made  the  duty  of  inspectors 
of  steam  vessels  when  inspecting  the  same  to  see  that  each 
steamer  is  furnished  with  such  whistle  and  bell.      A  sailing 
vessel  shall  be  provided  with  an  efficient  fog  horn  and  with  an 
efficient  bell. 

Whenever  there  is  thick  weather  by  reason  of   fog,   mist,  Signals  in 
falling  snow,  heavy  rainstorms,  or  other  causes,  whether  by  day  *°&'  *■"• 
or  by  night,  fog  signals  shall  be  used  as  follows : 

(a)  A  steam  vessel  under  way,  excepting  only  a  steam  vessel 
with  raft  in  tow,  shall  sound  at  intervals  of  not  more  than  one 
minute  three  distinct  blasts  of  her  whistle. 

(b)  Every  vessel  in  tow  of  another  vessel  shall,  at  intervals 
of  one  minute,  sound  four  bells  on  a  good  and  efficient  and 
properly  placed  bell  as  follows  :  By  striking  the  bell  twice  in 
quick  succession,  followed  by  a  little  longer  interval,  and  then 
again  striking  twice  in  quick  succession  (in  the  manner  in 
which  four  bells  is  struck  in  indicating  time). 

(c)  A  steamer  with  a  raft  in  tow  shall  sound  at  intervals  of 
not  more  than  one  minute  a  screeching  or  Modoc  whistle  for 
from  three  to  five  seconds. 

(d)  A  sailing  vessel  under  way  and  not  in  tow  shall  sound  at 
intervals  of  not  more  than  one  minute — 

If  on  the  starboard  tack  with  wind  forward  of  abeam,  one 

blast  of  her  fog'  horn; 
If  on  the  port  tack  with  wind  forward  of  the  beiam,  two 

blasts  of  her  fog  horn ; 
If  she  has  the  wind  abaft  the  beam  on  either  side,  three 

blasts  of  her  fog  horn. 

(e)  Any  vessel  at  anchor  and  any  vessel  aground  in  or  near 
a  channel  or  fairway  shall  at  intervals  of  not  more  than  two 
minutes  ring  the  bell  rapidly  for  three  to  five  seconds. 

(f)  Vessels  of  less  than  ten  tons  registered  tonnage,  not 
being  steam  vessels,  shall  not  be  obliged  to  give  the  above- 
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mentiQned  signals,  but  if  they  do  not  they  shall  make  some 
other  efficient  sound  sig^nal  at  intervals  of  not  more  than  one 
minute. 

(g)  Produce  boats,  fishing  boats,  rafts,  or  other  water  craft 

navigating  by  hand  power  or  by  the  current  of  the  river,  or 

anchored  or  moored  in  or  near  the  channel  or  fairway  and  not 

in  any  port,  and  not  otherwise  provided  for  in  these  rules,  shall 

sound  a  fog  horn,  or  equivalent  signal,   at  intervals  of  not 

more  than  one  minute. 

Speed  to  be  Rule  19.  Every  vessel  shall,  in  thick  weather,  by  reason  of 

moderate  in      fog,  mist,  falling  snow,  heavy  rainstormls,  or  other  causes,  go 

fog,  &o.  g^^  moderate  speed.      A  steam  vessel  hearing,  apparently  not 

more  than  four  points  from  right  ahead,  the  fog  signal  of  another 

vessel  shall  at  onoe  reduce  her  speed  to  bare  steerageway,  and 

navigate  with  caution  until  the  vessels  shall  have  passed  each 

other. 

Stbeeing  and  Sailing  Eules. 
Preliminary. 

Risk  of  collision  can,  when  circumstances  permit,  be  ascer- 
tained, by  carefully  watching  the  compass  bearing  of  an 
approaching  vessel..  If  the  bearing  does  not  appreciably 
change,  such  risk  should  be  deemed  to  exist'. 

Eule  20.  ^s  Art.  19  (a),  (&),  (c),  and  (d) ;  (e)  is  omitted. 

Rule  21.  In  all  weathers  every  steam  vessel  under  way  in 
taking  ■  any  course  authorized  or  required  by  these  rules  shall 
indicate  that  course  by  the  following  signals  on  her  whistle, 
to  be  accompanied,  whenever  required,  by  corresponding  altera- 
tion of  her  helm;  aiad  every  steam  vessel  receiving  a  signal  from 
another  shall  promptly  respond  with  the  same  signal  or  sound 
the  danger  signal  as  provided  in  Rule  22: 

One  blast  means,  "  I  am  directing  my  course  to  starboard," 
except  when  two  steamers  are  approaching  each  other  at  right 
angles  or  obliquely,  other  than  when  one  steamer  is  overtaking 
another,  one  short  blast  signifies  intention  of  steamer  which  is 
to  starboard  of  the  other  to  hold  course  and  speed. 

Two  blasts  mean,  "I  am  directing  my  course  to  port." 

Rule  22.  If,  when  steamers  are  approaching  each  other,  the 
pilot  of  either  vessel  fails  to  understand  the  course  or  intention! 
of  the  other,  whether  from  signals  being  given  or  answered 
erroneously,  or  from  other  causes,  the  .pilot  so  in  doubt  shaU 
imn^ediately  signify  the  same  by  giving  the  danger  signal  of 
five  or  more  short  and  rapid  blasts  of  the  whistle;  and  if  both 
yessels  shall  have  approached  within  half  a  mile  of  each  other, 
both  shall  be  immediately  slowed  to  a  speed  barely  sufficient 
for  steerageway,  and,  if  necessary,  stopped  and  reversed,  until 
the  proper  signals  are  given,  answered,  and  understood,  or  until 
the  vessels  shall  have  'passed  each  other. 
Cross  signals  Rule  23.  Steam  vessels  are  forbidden  to  use  what  has  become 
prohibited.  technically  known  among  pilots  as  "cross  signals" — that  is, 
answering  one  whistle  with  two,  and  answering  two  whistles 
with  one.     In  all  cases,  and  under  all  circumstances,  a  pilot  re- 
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oeiTing  either  of  th.e  whistle  signals  provided  iu  the  rules,  which 
for  any  reason  he  deems  injudicious  to  comply  with,  instead 
of  answering  it  with  a  cross  signal,  shall  at  once  sound  thei 
danger  signal  and  observe  the  rule  applying  thereto  (Eule  22). 

Eule  24.  The  signals  por  passing,  by  the  blowing  of  the  When  passing 
whistle,  shall  be  given  and  answered  by  pilots  in  oomplianoe  signals  to  be 
with  these  rules,  not  only  when  meeting  "  head  and  head,"  or  ^^^' 
nearly  so,   but  at  all  times  when  passing  or  meeting  at  a 
distance  within  a  half  mile  of  each  other,  and  whether  passing 
to  the  starboard  or  port. 

Eule  25.  When  steamers  are  appecaching  each  othee  "  head  Rules  and 
AND    HEAD,"    OR    NEAELY    SO,    it   shall    be    the    duty   of   each  signals  for 
steamer  to  pass  on  the  port  side  of  the  other;  and  the  pilot  of  ^eetin"^^ 
either  steamer  may  be  first  in  determining  to  pursue  this  course,  end  onf 
and  thereupon  shall  give,  as  a  signal  of  his  intention,  one  short 
and  distinct  blast  of  his  whistle,  which  the  pilot  of  the  other 
steamer  shall  answer  promptly  by  a  similar  blast  of  his  whistle, 
and  thereupon  such  steamers  shall  pass  on  the  port  side  of  each 
otlier.     But  if  the  courses  of  such  steamers  are  so  far  on  the 
starboard  of  each  other  as  not  to  be  considered  by  pilots  as 
meeting  "head  and  head,"  or  nearly  so,  the  pilot  so  first  decid- 
ing shall  immediately  give  two  short  and  distinct  blasts  of  his 
whistle,   which  the   pilot  of  the  other  steamer   shall  answer 
promptly  by  two  similar  blasts  of  his  whistle,  and  they  shall 
pass  on  the  starboard  side  of  each  other:   Provided,  however, 
That  in  all  narrow  channels  where  there  is  a  current,  and  in  Narrow?- 
the  rivers  Saint  Mary,  Saint  Clair,  Detroit,  Niagara,  and  Saint  channel  rule. 
Lawrence,   when  two   steamers   are   meeting,   the    descending 
steamer  shall  have  the  right  of  way,  and  shall,  before  the  vessels 
shall  have  arrived  within  the  distance  of  one-half  mile  of  each 
other,  give  the  signal  necessary  to  indicate   which   side  she 
elects  to  take. 

In  the  night,  steamers  will  be  considered  as  meeting  "head 
and  head  "  so  long  as  both  the  coloured  lights  of  each  are  in 
view  of  the  other. 

Eule  26.  Whenever  a  steamer  is  nearing  a  short  bend  or  signals  when 
CURVE  in  the  channel,  where,  from  the  height  of  the  banks  or  approaching 
other  cause,  a  steamer  approaching  from  tlie  opposite  direction  bends, 
can  not  be  seen  for  a  distance  of  half  a  mile,  the  pilot  of  such 
steamer,  when  he  shall  have  ai-rived  within  half  a  mile  of  such 
curve  or  bend,  shall  give  a  signal  by  one  long  blast  of  the  whistle, 
which  signal  shall  be  answered  by  a  similar  blast,  given  by  the 
pilot  of  any  steamer  within  hearing  that  may  be  approaching 
on  the  other  side,  and  within  half  a  mile  of  such  bend  or  curve. 
Should  such  signal  be  so  answered  by   a  steamer  upon  the 
farther  side  of  such  bend,  then  the  usual  signals  for  meeting  and 
passing  shall  immediately  be  given  and  answered;  but,  if  the 
first  signal  of  such  pilot  be  not  answered,  he  is  to  consider  the 
channel  clear  and  govern  himself  accordingly. 

Eule  27.   When  a  steamer  is  moved  prom  its  dock  or  berth,    Rules  and 

and  other  steamers  are  liable  to  approach  such  steamer  from  signals -when 
any  direction,  such  steamer  and  any  approaching  steamer  shall  ^^^^^^^^^ 

of  dock. 
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give  the  same  signals  as  ia  case  of  steamers  meeting  at  a  bend; 
but  immediately  after  clearing  the  dock  or  berth  so  as  to  b© 
fully  in  sight  they  shall  be  governed  by  the  rules  for  passing. 

Eule  28.  When  one  steamer  is  overtaking  another,  and 
the  pilot  of  a  steamer  which  is  astern  shall  desire  to  pass  on  the 
right  or  starboard  hand  of  the  steamer  ahead,  he  shall  give  one 
short  blast  of  the  whistle,  as  a  signal  of  such  desire  and  inten- 
tion, and  shall  put  his  helm  to  port;  or  if  he  shaU  desire  to  pass 
on  the  left  or  port  side  of  the  steamer  ahead,  he  shall  give  two 
short  blasts  of  the  whistle  as  a  signal  of  such  desire  and  inten- 
tion, and  shall  put  his  helm  to  starboard,  and  the  pilot  of  the 
steamer  ahead  shall  answer  by  the  same  signals;  or  if  he  does 
not  think  it  safe  for  the  steamer  astern  to  attempt  to  pass  a't 
that'  point,  he  shall  immediately  signify  the  same  by  giving  five 
or  more  short  and  rapid  blasts  of  the  whistle,  and  under  no 
circumstances  shall  the  steamer  astern  attempt  to  pass  the 
steamer  ahead  until  such  time  as  they  have  reached  a  podnt 
where  it  can  be  safely  done,  when  said  steamer  ahead  shaJl 
signify  her  willingness  by  blowing  the  proper  signals.  The 
boat  ahead  shall  in  no  case  attempt  to  cross  the  bow  or  crowd' 
upon  the  course  of  the  passing  steamer. 

Every  vessel  coming  up  with  another  vessel  from  any  direc- 
tion more  than  two  points  abaft  her  beam — ^that  is,  in  such  at 
position,  with  reference  to  the  vessel  which,  she  is  overtaking, 
that  at  night  she  would  be  unable  to  see  either  of  that  vessel's 
side  lights— shall  be  deemed  to  be  an  overtaking  vessel ;  and  no 
subsequent  alteration  of  the  bearing  between  the  two  vessels 
shall  make  the  overtaking  vessel  a  crossing  vessel  within  the 
meaning  of  these  rules,  or  relieve  her  of  the  duty  of  keeping: 
clear  of  the  overtaken  vessel  until  she  is  finally  passed  and  clear. 

As  by  day  the  overtaking  vessel  can  not  always  know  with 
certainty  whether  she  is  forward  of  or  abaft  this  direction  from 
the  other  vessel  she  should,  if  in  doubt,  assume  that  she  is  an 
overtaking  vessel  and  keep  out  of  the  way. 

Kule  29.  In  all  channels  less  than  five  hundred  eeet 
IN  width,  no  steam  vessel  shall  pass  another  going  in  the  same 
direction  unless  the  steam  vessel  ahead  be  disabled  or  signify, 
her  willingness  that  the  steam  vessel  astern  shall  pass,  when 
the  steam  vessel  astern  may  pass,  subject,  however,  to  the 
other  rules  applicable  to  such  a  situation.  And  when  steam 
vessels  proceeding  in  opposite  directions  are  about  to  meet  in 
such  channels,  both  such  vessels  shall  be  slowed  down  to  a 
moderate  speed,  according  to  the  circumstances. 

Rule  30.  When  two  steamers  are  approaching  each  other 

AT    RIGHT    angles    OR    OBLIQUELY    SO    AS     TO    INVOLVE    RISK    OF 

collision,  other  than  when  one  steamer  is  overtaking  another 
the  steamer  which  has  the  other  on  her  own  port  side  shall 
hold  her  course  and  speed;  and  the  steamer  which  has  the 
other  on  her  own  starboard  side  shall  keep  out  of  the  way  of 
the  other  by  directing  her  course  to  starboard  so  as  to  cross 
the  stern  of  the  other  steamer,  or,  if  necessary  to  do  so,  slacken 
her  speed  or  stop  or  reverse.     The  steamer  having  the  other 
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on  her  own  port  bow  shall  blow  one  blast  of  her  whistle  as  a 
signal  of  her  intention  to  cross  the  bow  of  the  other,  holding 
her  course  and  speed,  which  signal  shall  be  promptly  answered 
by  the  other  steamer  by  one  short  blast  of  her  whistle  as  a  signal 
of  her  intention  to  direct  her  course  to  starboard  so  as  to  cross 
the  stern  of  the  other  steamer  or  otherwise  keep  clear. 

If  from  any  cause  whatever  the  conditions  covered  by  this 
situation  are  such  as  to  prevent  immediate  compliance  with 
each  other's  signals,  the  misunderstanding  or  objection  shall 
be  at  once  made  apparent  by  blowing  the  danger  signal,  and 
both  steamers  shall  be  stopped,  and  backed  if  necessary,  until 
signals  for  passing  with  safety  are  made  and  understood. 

,Eule  31.  As.  Art.  18,  without  the  explanatory  paragraphs. 
Rule  32.  As  Art.  19.  Eule  33.  As  Art.  20.  Rule  34.  As 
Art.  21,  without  the  note.  Rule  35.  As  Art.  23.  Rule  36. 
As  Art.  24,  without  the  explanatory  paragraphs.  Rule  37. 
As  Art.  27.     Rule  38.  As  Art.  29. 

(Diagrams  are  given  to  illustrate  the  working  of  the  system 
of  coloured  lights  and  pilot  rules.) 

Rule  39.  No  licensed  officer  in  charge  of  any  steamer  shall  Unnecessary 
authorize  or  permit  unnecessary  sounding  of  the  steam  whistle,  sounding  of 

Rule  40.  As  Art.  31.  the  whistle. 

',  Distress 

Rules  conceening  Motoe  Boats. 
Preliminary. 
'  In  the  following  rules  the  words  "motor  boat"  shall  include 
every  vessel  propelled  by  machinery  and  not  more  than  sixty- 
five  feet  in  length  except  tug-boats  and  tow-boats  propelled  by 
steam.  The  length  shall  be  measured  from  end  to  end  over, 
the  deck  excluding  sheer. 

'  Rule  41.  That  motor  boats  subject  to  the  provision  of  tlaese  Classes  of 
rules  shall  be  divided  into  classes  as  follows:  motor  boats. 

Class  one.     Less  than  twenty-six  feet  in  length, 
Glass  two.     Twenty-six  feet  or  over  and  less  than  forty  feet 
in  length. 

Class  three.  Forty  feet  or  over  and  not  more  than  sixty- 
five  feet  in  length. 

Rule  42.  That  every  motor  boat  in  all  weathers  from  sunset  Lights  for 
tp  sunrise  shall  carry  the  following  lights,  and  during  such  time  motor  boats,, 
ho  other  lights  which  may  be  mistaken  for  those  prescribed 
shall  -be  exhibited. 

(a)  Every  motor  boat  of  class  one  shall  carry,  the  following 
lights." 

First.     A  white  light  aft  to  show  all  around  the  horizon. 

Second.  A  combined  lantern  in  the  fore  part  of  the  vessel 
and  lower  than  the  white  light  aft  showing  green  to  starboard 
aiid  red  to  port,  so  fixed  as  to  throw  the  light  from  right  ahead 
to  two  points  abaft  the  beam  on  their  respective  sides. 

(b)  Every  motor  boat  of  classes  two  and  three  shall  carry 
the  following  lights: 

Firet.     A  bright  white  light  in  the  fore  part  of  the  vessel  as 
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near  tlie  stem  as  practicable,  so  oonstructed  as  to  show  art 
unbroken  light  over  an  arc  of  the  horizon  of  twenty  points  of 
the  compass,  so  fixed  as  to  throw  the  light  ten  points  on  each' 
side  of  the  vessel,  namely,  from  right  ahead  to'  two  points  abaft 
the  beam  on  either  side.  The  glass  or  lens  shall  be  of  not  less 
than  the  following  dimensions:  ' 

ClasH  two.     Nineteen  square  inches. 

Class  three.     Thirty-one  square  inches. 

Second.     A  white  light  aft  to  show  all  around  the  horizon.  ■ 

Third.  On  the  starboard  side  a  green  light  so  oonstructed 
as  to  show  an  unbroken  light  over  an  are  of  the  horizon  of  ten 
points  of  the  compass,  so  fixed  as  to  throw  the  light  from  right 
ahead  to  two  points  abaft  the  beam  on  the  starboard  side.  On 
the  port  side  a  red  light  so  constructed  as  to  show  an  unbroken 
light  over  an  arc  of  the  horizon  of  ten  points  of  the  compass, 
so  fixed  as  to  throw  the  light  from  right  ahead  to  two  points' 
abaft  the  beam  on  the  port  side.  The  glasses  or  lenses  in  the 
said  side  lights  shall  be  of  not  less  than  the  following  dimen- 
sions on  motor  boats  of — 

Class  two.     Sixteen  square  inches. 

Class  three.     Twenty-five  square  inches. 

On  and  after  March  first,  nineteen  hundred  and  seventeen, 
all  glasses  or  lenses  prescribed  by  paragraph  (b)  of  Rule  42 
shall  be  fresnel  or  fiuted.  The  said  lights  shall  be  fitted  with 
inboard  screens  of  sufficient  height  and  so  set  as  to  prevent 
these  lights  from  being  seen  across  the  bow  and  shall  be  of  not 
less  than  the  following  dimensions  on  motor  boats  of — 

Class  two.     Eighteen  inches  long. 

Class  three.  Twenty-four  inches  long:  Provided,  That  motor 
boats  as  defined  in  these  Rules,  when  propelled  by  sail  and 
machinery  or  under  sail  alone,  shall  carry  the  coloured  lights 
suitably  screened  but  not  the  white  lights  prescribed  by,  this 
Rule. 

Rule  43.  (a)  Every  motor  boat  under  the  provisions  of  these 
Rules  shall  be  provided  with  a  whistle  or  other  sound-producing 
mechanical  ;appliance  capable  of  producing  a  blast  of  two  seconds 
or  more  in  duration,  and  in  the  case  of  such  boats  so  provided' 
a  blast  of  at  least  two  seconds  shall  be  deemed  a  prolonged 
blast  within  the  meaning  of  these  Rules. 

(b)  Every  motor  boat  of  class  two  or  three  shall  carry  an 
efficient  fog  horn. 

(o)  Every  motor  boat  of  cjass  two  or  three  shall  be  provided 
with  an  efficient  bell,  which  shall  be  not  less  than  eight  inches 
across  the  niouth  on  board  of  vessels  of  class  three. 

Rule  44.  That  every  motor  boat  and  also  every  vessel  pro- 
pelled by  machinery  otTier  than  by  steam,  more  than  sixty-five 
feet  in  length,  shall  carry  ready  for  immediate  use  the  means  of 
promptly  and  effectually  extinguishing  burning  gasoline. 

Rule  45.  The  foregoing  Rules  shall  be  in  full  force  and  effect 
on  and  after  the  first  day  of  March,  nineteen  hundred  and 
sixteen,  and  shall  supersede  all  Rules  of  the  Road  for  the  Great 
Lakes,  etc.,  previously  adopted. 
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THE  CLYDE. 

Bye-laws  of  6th  August,  1889,  made  under  21  &  22  Viot.  o.  149 
(Local),  and  50  Viot.   sess.  2,  c.   8   (Local)  (6). 

1.  (Vessels  over  sixty  tons  to  have  pilot.) 

2.  (In  daytime  one  hand,  at  night  and  in  fog  two  hands, 
on  the  look-out.) 

3.  (Steam  vessel  or  dredger  turning  or  unable  to  keep  out 
of  the  way  to  sound  four  or  more  blasts  or  strokes  of  her  bell; 
thereupon  the  other  vessel  to  keep  out  of  the  way.) 

4.  (Yards  to  be  peaked;  bowsprits  and  jibbooms  run  in  or 
topped.) 

5.  (Anchors  to  be  laid  so  as  not  to  interfere  with  fairway. 
Bowsprits  and  jibbooms  of  vessels  aground  to  be  rigged  in.) 

6.  (Vessels  not  to  anchor  or  moor  above  Bowling,  or  inside 
the  river  walls.) 

7.  (Small  boats  prohibited  in  certain  parts  of  the  river.) 

8.  (Scows  to  have  coamings  eighteen  inches  high.) 

*  *  *  *  ■  * 

11.  (At  night  and  in  dense  fog  speed  not  to  exceed  four  miles 
an  hour.) 

*  *  *  *  * 

14.  When  steam  vessels  proceeding  in  opposite  directions  are  Steam  vessels 
approaching  one  another,  each  shall,  when  within  fifty  yards  meeting. 

of  the  other,  slow  her  engines,  and  each  shall  alter  her  course 
to  starboard,  so  that  each  shall  pass  to  the  port  side  of  the  other. 

15.  When  two  steam  vessels  are  proceeding  in   the   same  Steam  vessel 
direction,  but  with  unequal  speed,  the  slower  vessel  shall,  when  overtaking 
about  to  be  overtaken,  be  kept  sufficiently  to  the  left  or  port  another  steam 
side  of  the  channel  as  to  leave  a  free  passage  for  the  fastesr  ^^^^ ' 
vessel,   and  shall  be  slowed,   and,  if   necessary,    the    engines 

stopped,  as  soon  as  the  faster  vessel  comes  within  fifty  yards 
of  her;  and  the  engines  of  the  faster  vessel  shall  also  be  slowed, 
when  within  fifty  yards  of  the  slower  vessel,  until  the  latter 
shall  be  passed;  and  it  shaU  be  sufficient  intimation  to  the 
slower  vessel  of  the  faster  vessel's  purpose  of  passing  her  that 
the  bell  of  the  faster  vessel  be  twice  rung  and  her  engine 
whistle  be  twice  sounded;  but  the  faster  vessel  shall  not 
attempt  to  pass  the  slower  until  the  latter  shall  have  given  her 
room  to  pass  safely.  Failing  that  being  done,  the  person  in 
charge  of  the  faster  vessel  shall  report  the  ofEence  to  the  pHot 
board  in  order  that  such  offence  may  be  dealt  with. 

Note. — The  faster  vessel  should  not  claim  to  pass  the  slower 
at  a  narrow  or  otherwise  difficult  part  of  the.  river,  and  only 
■when  the  course  is  free  of  other  passing  vessels. 

16.  A  steam  vessel  meeting  or  overtaking  any  sailing  vessel,  Steam  vessel 

meeting  or 
(5)  The  Regulations  apply  with-  to  as  far  down  as  a  line  drawn 
in  the  limits  in  which  these  bye-  between  the  Clock  Lighthouse  and 
laws  are  in  force.  Little  v.  Burns  the  Gantocks  Beacon,  is  a  narrow 
(1881),  9  R.  (Ct.  of  Sess.),  118;  channel.  Clyde  Navigation  Trtcs- 
The  Nerano  v.  The  Dromedary  tees  v.  Wilhelmsen  (1916),  S.  C. 
(1895),  22  R.  (Ct.  of  Sess.),  237.  392. 
The  Firth  of  Clyde,  at    any  rate 

M.  .33 
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overtaking       qj.  ^yg  -^iijii  sailiug  vessel  or  timber  raft  in  tow,  shall  slow  her 

sa  ing  vessel,    gugjngg  -^itliin  fifty  yards  of  such  vessels,  and  shall  continue 

slowing  until  she  shall  have  passed  the  same ;  and  when  about 

to  pass  any  vessel  aground  or  at  anchor  shall  slow  her  engines 

at  least  150  yards  from  such  vessel,  and  so  continue  until  she 

shall  have  passed  the  same. 

lighten  17.  Every  vessel  when  being  overtaken  by  another  vessel 

overtaken         after  dark  shall  show  from  her  stern  a  white  light  until  the 

vessels.  other  vessel  shall  have  passed. 

Vessels  18.  Vessels  coming  out  of  dock  shall  signify  the  same  by  a 

<'°™™so^t      prolonged  blast  of  the  steam  whistle  of  not  less  than  five 
o  dock.  seconds'  duration,  and  in  cases  where  a  vessel  is  not  under 

steam  the  tug  boat  in  attendance  shall  make  the  same  signal. 
Steam  vessel         19.  Every  steam  vessel  under  her  own  steam,  crossing  from 
crossing  river,  one  side  of  the  river  towards  the  other  side,  shall  keep  out  of 
the  way  of  vessels  navigating  up  and  down  the  river. 

20.  (Steamships  to  go  dead,  slow  past  dredging  machines, 
diving,  bells,  and  river  works.) 

21.  XSteamships  to  go  dead.(c)  slow  past  notice  boards  to 
that  effect.) 

22.  61,  and  102.  (Steamships  to  go  dead  slow  in  certain  parts 
of  the  river.) 

23.  (Tugs  not  to  tow  vessels  alongside  or  abreast  of  each 
other,  except  certain  small  craft;  tow  not  to  exceed  160  yards 
in  length.) 

25.  (Order  of  berthing   of  vessels  arriving   together   at   a 

wharf.) 

*  *  *  *  * 

Lights.  32.  Every  vessel  when  on  the  river  shall  conform  tb  the 

Board  of  Trade  Rules  with  regard  to  lights;  and  every  vessel 
moored  to  the  buoys  shall,  between  sunset  and  sunrise,  have  a 
white  light  exhibited  in  a  globular  lantern  of  not  less  than  eight 
inches  in  diameter,  placed  in  a  conspicuous  position,  and  raised! 
at  least  twelve  feet  above  the  deck,  so  as  to  show  a  clear, 
uniform,  and  unbroken  Hght  all  round,  the  horizon. 

33.  (Sunken  vessel  to  be  lit  by  two  red  lights  and  a  white 
light.  A  look-out  man  to  be  on  board  or  in  a  boat,  and  to' show 
red  flags  in  daytime.) 

As  to  Launches. 

34.  (Two  snmll  boats  to  lie  in  the  river  200  yards  above  and 
below  the  launch  ;  pilot  of  launch  to  show  red  flag  with 
"  launch  "  in  white  letters  five  minutes  before  launch ;  the 
boats  thereupon  to  show  similar  flags;  no  craft  in  the  river 
to  pass,  boats  so  signalling  until  launch  is  over;  if  launch 
delayed,  pilot  to  show  white  flag  and  boats  to  withdraw  their 
red  flags;  twenty-four  hours'  notice  of  launch  to  be  given  to 
harbour-mMster ;  delay  of  traffic  by  launch.) 

110.  (Horse  boats  and  steam  ferry  boats  to  carry  white  light 
twelve  feet  above  the  deck.) 

By  Order  in  Council  of  23rd  February,  1891,  it  was  directed  that: — 
Lights  on  Every  dredger  moored  in  the  River  Clyde,  within  the  juria- 


dredgers. 


(c)  I.e.,  not  exceeding  five  miles  an  hour. 
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diction  of  the  Clyde  Trustees,  shall,  between  sunset  and  sun- 
rise, exhibit  three  bright  lights  from  globular  lanterns  of  not 
less  than  eight  inches  in  diameter,  placed  in  triangular  form, 
not  less  than  six  feet  apart,  on  the  top  of  the  framework 
ath-wartships,  and  of  sufficient  power  to  be  distinctly  visible, 
with  a  clear  atmosphere,  on  a  dark  night  at  a  distance  of  at 
least  one  mile. 


By  an  order  of  24th  November,  1894,  signal  regulations  for  vessels 
entering  and  leaving  Queen's  Dock  and  Ceasnock  Cook  were  confirmed 
by  the  Board  of  Trade. 


HUMBER,  TRENT,  OUSE. 

Under  sect.  421  of  the  Merchant'  Shipping  Act,  1894,  rules  have  been 
made  for  the  navigation  of  the  Humber,  Trent  and  Lower  Ouse  ((f)  by 
Orders  in  Oouncil  dated  19th  July,  1910,  by  which  all  previous  rules 
were  revoked.  The  rules  for  the  Lower  Ouse  are,  with  the  necessary 
alterations  of  names  and  authorities,  identical  with  those  for  the  Humber. 
The  rules  for  the  Trent  are  supplementary  to  and  are  directed  to  be 
read  with  those  for  the  Humber,  and  with  the  Humber  bye-laws  made 
under  the  Humber  Conservancy  Act,  1879.  The  material  portions  of 
the  Humber  and  Trent  rules  and  of  the  Humber  bye-laws  are  as 
follows:— 

Humber  Rules,  1910. 

3.  In  interpreting  these  Rules  the  following  terms  shall  have  Interpretation 
the  meanings  hereby  assigned  to  them  that  is  to  say: —  clause. 

5p  ^  *f*  ^  •?* 

(b)  The  term  "the  Humber"  or  "river"  shall  mean  and  in- 
clude the  river  Trent  below  the  south  side  of  the  stone 
bridge  at  Gainsborough  and  the  river  Humber  and 
the  estuary  thereof  from  the  confluence  of  the  rivers 
Ouse  and  Trent  to  the  sea  and  all  navigable  havens 
and  creeks  of  the  river  Trent  below  the  south  side 
of  the  said  stone  bridge  and  of  the  river  Humber  or 
the  estuary  thereof  wherein  the  tide  flows  and  re-flows 
but  shall  not  include  any.part  of  the-  Old  Harbour  or 
Haven  at  Hull. 

{c)  The  term  "  Vessel "  shall  include  any  ship  lighter  dredger 
keel  sloop  barge  yacht  launch  boat  wherry  raft  float 
of  timber  or  craft  whatever  whether  navigated  by 
steam  or  otherwise. 

(d)  The  term  "Dumb-craft"  shall  include  canal  boats  mud 

barges  or  other  barges  lighters  vessels  without  masts 
and  vessels  without  either  deck  or  mast  sloops  and 
keels  with  their  masts  lowered  and  rafts. 

(e)  The  term  "  Steam  Vessel "  shall  include  any  vessel  pro- 

pelled by  machinery. 

(f)  The  term  "  Master  "  when  used  in  relation  to  any  vessel 

shall  mean  any  person  whether  the  Owner  Masteis  or 
other  person  lawfully  or  wrongfully  having  or  taking 

i^)'  As  to  tho  piaotice  of  dredg-  (1910)  P.  50;  as  to  keels  drifting 
ing  up  Goole  Reach  stem  first  with  up,  see  The  Ralph  Creyke  (1886), 
anchor  down,  see  The  •  Frankfort,       6  Asp.  M.  C.  19. 

33(2) 
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Lights  for 
dumb-oraft. 


the  oommand  charge  or  management  of  the  vessel  for 
the  time  being. 

All  vessels  to  4.  All  vessels  while  navigating  or  anchored  or  moored  in  the 
obey  Rules.  riv^r  shall  observe  and  obey  the  Regulations  for  Preventing 
Collisions  at  Sea  (hereinafter ,  referred  to  as  "  the  General 
Ilegulations  ")  made  in  pursuance  of  and  for  the  time  beihg  in 
force  under  lie  Merchant  Shipping  Act  1894  or  any  subsist- 
ing statutory  modification  thereof  "with  the  exceptions  and 
additions  made  in  the  following  Rules  (e). 

5.  Dumb-craft  may  between  sunset  and  sunrise  in  lieu  of  the 
lights  prescribed  by  the  Greneral  Regulations  exhibit  in  the  fore- 
part of  the  craft  a  white  Hght  distinctly  visible  on  all  sides  not 
less  in  height  above  deck  or  above  any  cargo  or  other  obstruc- 
tion on  the  deck: — 

(1)  When  at  ajachor  than  five  feet; 

(2)  When  being  towed  than  three  feet. 

(3)  In  any  case  the  sternmost  of  the  craft  towed  shall  also 
exhibit  a  white  Hght  at  the  stern  and  when  craft  are 
being  towed  in  Unes  abreast  then  the  sternmost  of 
each  line  shall  shew  a  white  Hght  at  the  stern. 

6.  A  passenger  steamer  plying  on  the  river  while  under  way 
and  in  motion  shall  in  aU  weathers  between  sunset  and  sunrise 
carry  at  the  stern  a  bright  white  light  in  a  lantern  so  coa- 
structed  fitted  and  screened  as  to  show  an  unbroken  light  over 
an  arc  of  the  horizon  of  twelve  points  of  the  compass  viz.: 
for  six  points  from  right  aft  on  each  side  of  the  steamer  and] 
of  such  a  character  as  to  be  visible  on  a  dark  night  with  a  clear 
atmosphere  at  a  distance  of  at  least  one  mile. 

Dredgers'  7.  (1)  A  dredger  other  than  a  grab  dredger  when  at  work 

lights  and         or  in  position  for  working  shaU  carry  the  following  lights  and 
signals.  signals  viz.: — 

Lights  between  sunset  and  sunrise: — 

(a)  FoKWAKD. — On  the  forward  part  of  the  dredger  at  a 

heig;ht  of  not  less  than  twenty  and  not  exceeding 
forty  feet  abov^  the  huU  a  white  Hght  in  a  lantern 
60  constructed  and  placed  as  to  shew  a  clear  uniform 
and  unbroken,  light  visible  all  round  the  horizon 
at  a  distance  of  at  least  one  mile. 

(b)  Amidships. — Three  similar  lights  (two  red  and  one 

white)  in  triangular  form  not  less  than  eight  ,^eet 
apart  at  right  angles  to  the  keel  with  the  apex 
marked  by  one  of  the  red  lights  uppermost  and 
the  white  Hght  indicating  the  side  of  the  dredger 
t  on  which  vessels  may  safely  pass  the  base  of  the 

triangle  to  be  hot  less  flhan  3  feet  above  the 
highest  point  of  the  main  framework. 


Light  for 
passenger 
steamer. 


'  (e)  Wherflver  ■  there  is  an  eddy 
above  and  west  of  Whitton  Ness 
durii^  flood  tide,  it  is  neglect  of  la 
seamanlike  precaution  for  "a  down- 
icoining  vessel  not,, to  go  slow  and 
let  an  up-coming^,  vessel  clear  the 
place  of  difBculty  before  passiIlg^ 


her:  The  Exardian,  (1911)  P.  92. 
The  entrance  to  the  Humber  be- 
tween the  Bull  and  dee  Ness  buoys 
and  the  buoys  on  the  north  side 
lis  a  narrow  channel  within  the 
meaijing  of  Art,.  ,25;  The  Ashton, 
(1905)  P.  21. 
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(c)  Att. — One  similar  white  light  at  or  near  the  stem 
of  the  dredger  and  at  such  a  height  that  it  shall  not 
be  less  than  fifteen  feet  lower  than  the  forward  light. 
Every  other  light  in  use  on  the  dredger  shall  so  far  as  reason- 
ably practicable  be  so  screened  as  not  to  be  seen  except  ^rom  the 
deck  of  the  dredger. 

Signals  between  sunrise  and  sunset: — 

Amidships. -:-Three  balls  or  shapes  (two  red  and  one  black) 

of  not  less  than  two  feet  in  diameter  in  triangular 

form  in  the  same  positions  as  those  described  in  these 

rules  for  the  lights  to  be  placed  amidships  on  a  dredger 

the  black  ball  to  indicate  the  side  of  the  dredger  on 

which  vessels  may  safely  pass. 

(2)  A  dredger  when  not  at  work  or  in  position  for  working 

shall  carry  the  ordinary  lights  and  signals  prescribed  by  the 

General  Regulations  and  by  these  Rules. 

8.  A  vessel  taking  the  ground  except  when  lying  alongside  Signal  for 
any  quay  jetty  wharf  or  landing  place  shall  during  the  day  so  vessel 
long  as  the  said  vessel  shall  remain  aground  exhibit  two  balls  aground, 
on  the  foremast  in  a  vertical  Une  one  above  the  other  three 

feet  apart  not  less  than  fifteen  inches  diameter  and  at  least 
twenty  feet  above  the  water. 

9.  A  vessel  when  at  anchor  except  when  lying  alongside  Signal  for 
any   quay  jetty  wharf  or  landing  place  shall  between  sun-,  vessel  at 
rise  and  sunset  carry  in  the  forward  part  of  the  vessel  at  a  *°'''i°'^- 
height  of  not  less  than  twenty  and  not  exceeding  forty  feet 

above  the  hull  a  black  ball  not  less  than  fifteen  inches  in; 
diameter  provided  that  in  the  case  of  a  vessel  within  Article  7 
of  the  General  Regulations  such  black  ball  may  be  carried  at  a 
height  above  the  gunwale  not  less  than  nine  feet. 

10.  A  steam  vessel  belonging  to  the  Board  which  may  for  Lights  for 
the  time  being  be  used  exclusively  for  the  taking  on  board  or  steam  pUot 
landing  of  Pilots  and  not  at  anchor  or  moored  shall  between  ^^^sel. 
simset  and  sunrise  in  addition  to  the  Hghts  prescribed  by  the 
General  Regulations  for  a  steam  vessel  under  way  carry  at  a 
distance  of  three  feet  below  her  white  masthead  light  a  red 

light  visible  aU  round  the  horizon  and  of  such  a  character  as 
to  be  visible  on  a  dark  night  with  a  clear  atmosphere  at  a 
distance  of  at  least  two  miles.  When  engaged  on  her  station 
on  Pilotage  duty  and  at  anchor  or  moored  she  shall  carry  in 
addition  to  the  light  required  for  vessels  at  anchor  the  red  light 
above  mentioned  but  not  the  coloured  side  lights.  When  not 
engaged  on  her  station  on  Pilotage  duty  she  shall  carry  the 
same  lights  as  other  steam  vessels. 

11.  A  steam  vessel  with  steam  up  crew  on  board  and  ready  Light*  and 
to  leave  when  lying  afloat  alongside  any  quay  jetty  wharf  land-  signal  for 
ing  place  or  another  vessel  shall  between  sunset  and  sunrise  f*^^  alonR- 
carry  the  lights  prescribed  by  Article  2  of  the  General  Reg  a-  Jde  quay, 
lations  and  when  casting  off  either  by  day  or  by  night  shall 

'  blow  her  whistle. 
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Lights  and 
8ig:nal8  to 
mark  positioB 
of  wrecks. 


Signal  for 
vessel  sweep- 
ing for 
anchors. 
Signals  for 
vessel  turning 
or  not  under 
command. 


Sound  signal 
for  vessel 
aground. 


Ve.«se]  requir- 
ing services 
of  tug. 

Pilot  signals. 


Authorised 
soiwd  signals 
only  to  lie 
given. 


12.  A  vessel  employed  to  mark  the  position  of  a  wreck  or 
other  obstruction  shall  exhibit 

By  Day— Three  balls  on  a  yard  twenty  feet  above  the 
water' two  of  the  said  balls  placed  vertically  on  the  side 
on  which  navigating  vessels  may  safely  pass  and  one 
on  the  other  side. 

By  Night — Three  white  fixed  lights  similarly  arranged 
but  not  the  ordinary  riding  light. 

Vessels  navigating  the  river  shall  pass  on  that  side  of  her 
on  which  the  two  balls  or  two  lights  are  shewn. 

13.  A  vessel  when  engaged  in  sweeping  for  anchors  or  other 
obstructions  shall  fly  at  the  raasthead  a  red  flag  not  less  than 
four  feet  square. 

14.  When  a  steam  vessel  is  commencing  to  turn  round  or  for 
any  reason  is  not  under  command  and  cannot  get  out  of  the 
way  of  an  approaching  vessel  she  shall  signify  the  same  by  four 
short  blasts  of  the  steam  whistle  in  rapid  succession  and  it  shall 
thereupon  be  the  duty  of  the  approaching  vessel  to  keep  out  of 
the  way  of  the  steam  vessel  so  situated.  A  steam  vessel  com- 
mencing to  turn  round  shall  immediately  before  giving  the 
signal  referred  to  in  this  Rule  indicate  the  direction  in  which 
she  proposes  to  turn  by  sounding  the  one  short  blast  or  two 
short  blast  signals  prescribed  by  Article  28  of  the  Generjal 
Regulations.  A  vessel  not  under  command  shall  as  speedily 
as  possible  get  fore  and  aft  the  river  head  to  tide  and  undejc 
command.  If  a  sailing  vessel  or  any  other  craft  in  tow  is 
situated  as  above  mentioned  the  said  whistle  signals  shall  be 
made  by  the  tug. 

16.  A  vessel  whilst  aground  shall  on  the  approach  of  any 
other  vessel  within  a  mile  sound  her  whistle  or  fog-horn  a,t 
intervals  of  five  minutes  until  the  approaching  vessel  has  passed 
clear  giving  on  each  occasion  two  long  blasts  and  a  short  in- 
termediate one.  A  vessel  aground  in  a  fog  shall  ring  her  bell 
every  two  minutes  but  on  hearing  the  whistle  or  fog-horn  of 
an  approaching  vessel  shall  make  the  aforementioned  signal 
with  her  whistle  or  fog-horn. 

16.  A  vessel  requiring  the  services  of  a  tug  shall  give  five 
short  blasts  on  the  whistle.  If  the  vessel  is  aground  the  blasts 
shall  be  given  at  intervals  between  the  grounding  signals. 

17.  In  addition  to  any  other  fog  signal  required  by  law  in 
fog  a  signal  consisting  of  four  prolonged  blasts  with  the  whistle 
shall  be  sounded  every"  three  minutes  as  the  distinguishing 
signal  of  a  Steam  Pilot  Boat  or  Pilot  Launch  and  in  the  case  of 
a  Sailing  Pilot  Boat  a  gong  sounded  at  frequent  intervals  which 
shall  never  exceed  three  minutes.  A  vessel  in  fog  requiring 
the  services  of  a,  Pilot  or  wishing  to  drop  one  may  make  the 
same  signal  with  her  whistle. 

18.  ISTo  vessel  shall  give  any  signals  with  the  whistle  save  and 
except  such  signals  as  may  be  authorised  by  these  Rules  or  by 
the'  General  Regulations.  Private  whistle  signals  are  abso- 
lutely forbidden  except  such  as  may  be  from  time  to  time 
authorised  by  the  Board. 
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19.  No  vessel  unless  oompeUed  by  stress  of  weather  fog  or  Vessel  not  to 
other  emergency  shall  anchor  in  the  fairway  of  the  river  in  anchor  in 
such  a  position  as  to  unnecessarily  ohstruct  impede  or  interfere  ^^"''^^y- 
with  passing  vessels.     A  vessel  which  by  stress  of  weather 

fog  or  other  emergency  may  be  compelled  to  anchor  in  any  such 
prohibited  position  shall  with  the  least  possible  delay  remove 
therefrom. 

20 .  A  vessel  when  so  required  by  a  Conservancy   Official  Vessel  to 
shall  remove  from  the  anchorage  where  she  may  be  and  proceed  remove  from 
with  the  least  possible  delay  to  another  place  of  anchorage  as  a^horage 
ordered  by  such  Official  and  if  directed  by  him  shall  be  moored  requiredi 
with  two  anchors. 

21 .  No  vessel  shall  be  allowed  to  drift  otherwise  than  under  Vessel  not  to 
control  or  to  drift  athwart  or  abreast.  drift. 

22.  A  vessel  shall  be  navigated  with  care  and  caution  and  at  As  to  speed, 
such  a  speed  and  in  such  a  manner  as  not  to  endanger  tho 

lives  of  or  cause  injury  to  persons  or  involve  risk  of  collision 
by  causing  a  swell  or  endanger  the  safety  of  other  vessels  or 
moorings  or  cause  damage  thereto  or  to  the  river  banks. 
Special  care  and  caution  shall  be  used  in  navigating  such  vessel 
where  there  is  much  traffic  and  when  passing  vessels  employed 
in  dredging  or  removing  sunken  vessels  or  other  obstructions. 
If  the  safety  of  any  vessel  or  moorings  is  endangered  or 
damage  is  caused  thereto  or  to  the  river  banks  by  a  passing 
steam  vessel  the  onus  shall  lie  upon  the  Master  or  Owner  of 
such  vessel  to  shew  that  she  was  navigated  with  care  and 
caution  and  at  such  a  speed  and  in  such  a  manner  as  directed, 
by  these  Rules. 

23.  When  sunken  vessels  and  other  obstructions  are  being  When  wrecks 
lifted  or  removed  by  any  wreck-removal  craft  or  appliances  or  heingremoved 
when  buoys  are  being  laid  or  removed  or  moorings  are  being  pa'asingvesselii 
drawn  or  fixed  by  any  of  the  vessels  belonging  to  the  Board  or  gj^^"   ® 
when  any  craft  or  appliances  belonging  to  or  employed  by 

the  Board  are  at  work  as  aforesaid  the  propelling  engines  of 

every  vessel  ,8hall  be  eased  and  all  vessels  shall  be  kept  well 

clear  when  approaching  such  wreck-removal  craft  or  other  craft 

or  appliances  and  every  vessel  fitted  with  propelling  power  shall 

go  dead  slow  from  a  point  at  least  three  hundred  yards  before 

reaching  such  wreck-removal  craft  or  other  craft  or  appliances 

and  so  continue 'for  one,  hundred  and  fifty  yards  after  parsing 

them.     While  the  said  wreck-removal  craft  or  other  craft  or  Signal  and 

appliances  are  at  work  a  red  flag  shall  be  hoisted  on  board  lights  for 

during  the  day  and  three  red  lights  in  triangular  form  at  right  ^g^al  craft 

angles  to  the  keel  with  the  apex  uppermost  at  night. 

24.  Dumb  craft  shall  be  exempted  from  compliance  with  Exemptions. 
Eules  Nos.  8,  9  and  15. 

25.  These  Rules  shall  not  apply  to  any  harbour  basin  or  dock 
or  the  Old  and  New  Creeks  at  Hull  (/)  nor  shall  the  powers 

(J)  Eules  for  the  Eiyer  HuU  which  vessels  are  directed  to  obey 
were  made  by  Order  in  Council  the  orders  of  the  harbour-mastej, 
of   the    15th    February,    1909,    by      vessels  meeiting  above  Scale  Lane 
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pf  any  Conservancy  Official  thereunder  be  exercised  so  as  to 
interfere  with  any  directions  which  the  docknaaster  of  any  such 
harbour  basin  or  dock  or  the  Old  and  New  Creeks  at  Hull  has 
statutory  power  to  give. 


Definition . 

All  vessels  to 
otey  Rules. 


Vessels! 
anchored  for 
dredging  or 
fishing  not  to 
obstruct 
navigable 
channel. 

Vessel  lying 
at  works  or 
anchored  for 
fishing  to  be 
made  fast  to 
shore. 

Prohibited 
anchorages. 


Anchorages 
prohibited 
for  purpose 
of  fishing. 


The  Trent  Eules,  1910. 

"  The  River  "  shall  mean  the  River  Trent  between  the  Stone 
Bridge  at  Gainsborough  and  Trent  Falls. 

3.  All  vessels  while  navigating  or  anchored  or  moored  in  the 
River  Trent  as  above  defined  shall  observe  and  obey  the  Regu- 
lations for  Preventing  Collisions  at  sea  made  in  pursuance  of 
and  for  the  time  being  in  force  under  the  Merchant  Shipping 
Act  1894  or  any  subsisting  statutory  modification  thereof,  with 
the  exceptions  and  additions  made  in  "  The  Humber  Rules 
1910  "  and  in  the  following  Rules. 

4.  A  vessel  anchoring  for  the  purpose  of  dredging  for  sand  or 
ballast  or  fishing  shall  be  so  anchored  or  moored  that  no  part 
of  such  vessel  or  her  gear  shall  obstruct  the  navigable  channel 
of  the  River.  Such  vessel  as  aforesaid  shall  lie  singly  and  when 
more  than  one  in  a  line  astern  of  the  foremost  and  hot  abreast 
of  each  other  and  (as  near  as  may  be)  parallel  with  the  banks 
and  shall  have  her  anchor  buoyed. 

5.  A  vessel  lying  at  anchor  off  any  works  or  wharves  and 
waiting  to  load  or  discharge  cargo  at  such  works  or  wharves 
and  a  vessel  anchored  for  the  purpose  of  fishing  shall  have  a 
rope  or  ropes  made  fast  ashore  to  hold  her  steady  to  the  bank 
except  when  prevented  by  Aegre  or  other  unavoidable  circum- 
stance. 

6.  No  vessel  unless  loading  or  discharging  cargo  shall  lie  at 
anchor  in  any  of  the  Bights  hereunder  specified  after  the  tide 
has  flowed  to  a  sufficient  extent  to  enable  her  to  get  clear  of 
such  Bight  namely: — 

(1)  Morton  Bight. 

(2)  Stockwith  or  Ropery  Bight. 

(3)  Jenny  Hurn  Bight. 

(4)  Kelfield  Bight. 

(5)  Bo^ard  Hall  Bight  between  Burringham  Ferry  and  the 

Ironstone  "Wharf. 

(6)  Upper   part   of   Amoott's   Hook    Bight    near    Amcott's' 

Sluice. 

7.  No  vessel  shall  anchor  for  the  purpose  of  fishing  in  any 
of  the  following  roadsteads,  viz.: — 

Flixborough  Stather  Road; 

The  lower  part  below  the  Stone  Heap  of  Burton  Stather 

Road; 
Cliff  End  Road; 


Staithway  are  to  keep  to  starboard 
so  as  to  pass  port  to  port,  and 
where  there  is  no  room  for  meet- 
ing vessels  to  pass,  the  vessel  navi- 


gating against  the  tide  is  to  give 
way  to  the  vessel  navigating  with 
the  tide. 
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nor  in  that  part  of  the  river  which  lies  between  the  upper  part 
of  Boggard  Hall  Bight  above  Keadby  Bridge  and  the  north 
end  of  Qie  lower  part  of  !A.nioott's  Hook. 

8.  No  vessel  employed  for  the  purpose  of  fishing  shall  exceed  Fishing  vesse 
20   tons   burthen.  not  to  exceed 

9.  No  vessel  shall  be  anchored  or  moored  in  any  part  of  the  burthen. 
River  (whether  hereinbefore  mentioned  or  not)  so  a^s  to  be  an  Vessel  not 
obstruction  to  the  navigation  thereof  for  a  longer  time  than  to  cause 

is  necessary  for  her  removal  on  the  tide  following  her  arrival,  obstruction. 

10.  A  vessel  shall  not  tow  at  any  one  time  so  many  vessels  Length  of 
in  a  line  as  that  the  stern  of  the  hindmost  vessel  is'  distant  more  *ow. 
than  800  feet  from  the  stem  of  the  towing  vessel. 

11.  A  vessel  shall  not  tow  at  any  time  more  than  eight  keels  Length  of  tow 
or  other  vessels  between  Keadby  Bridge  and  Trent  Falls  unless  between 

in  the  opinion  of  the  master  of  the  tug  circumstances  render  it  ^^.^^y    , 
necessary  to  do  so  in  which  case  the  tug  may  tow  nine  keels  xrent^PaUs 
or  other  vessels  but  they  shall  then  be  towed  in  three  lines.     In 
any  other  case  below  Keadby  Bridge  the  vessels  shall  be  towed 
in  two  lines. 

12.  A  vessel  shall  not  tow  at  any  time  more  than  six  keels  Between 

or  other  vessels  between  Gainsborough  and  Keadby  Bridges.       G-ainsborongh 
-^     T,         t  •..,        •,,.  ..•  1  ^     T      J     and.  Keadby 

13.  Vessel  moored  not  to  obstruct  navigation.      14.  Land-  Bridges. 

ing  place  or  other  work  submerged  at  high  water  to  be  marked 
and  lighted.      15.  Ferry  boat  chains  to  be  slackened  down. 

16.  Nothing  in  these  Eules  shall  be  deemed  to  take  away  or  Exemptions, 
affect  any  statutory  rights   possessed  by   or    given   to   dock- 
masters,  harbour-masters  or  pier-masters  within  the  prescribed 
areas  in  which  they  exercise  their  respective  statutory  juris- 
dictions. 

HuMBBR  Bye-Laws. 

1.  The  Master  of  every  Vessel  and  the  Owner  thereof  shall  Responsibility 
severally  be  responsible  for  the  due  performance  and  observance  for  observance 
of  such  of  the  following  Bye-laws  as  shall  apply  to  such  vessel       ^^'  ^^^' 
or  the  Master  or  Owner  thereof  and  when  any  vessel  shall  be 

under  the  direction  of  a  Pibt  such  Pilot  shall  also  be  responsible 
for  such  performance  and  observance  provided  that  if  such  Pilot 
shall  be  a  duly  licensed  Pilot  whom  the  Master  or  Owner  is 
bound  by  law  to  employ  neither  the  Master  nor  the  Owner  shall 
be  liable  to  any  penalty  or  be  responsible  (except  in  damages 
for  injury  done)  for  any  non-performance  or  non-observance 
of  any  Bye-law  arising  from,  the  actual  neglect  or  default  of 
such  Pilot. 

2.  (Fines  for  breaches  of  bye-laws.) 

3.  A  competent  person  shall  at  all  times  be  on  board  every  Competent 
Vessel, lying  in  the  river  or  alongside  any  pier  jetty  dockwall  person  to  be 
or  landing  place  therein  whether  such  vessel  or  craft  be  ser-  "g^ggj*"^* 
\ficeable  or  not  except  on  such  descriptions  of  vessels  and  in;  ^^^^ 

such  places  as  may  be  sanctioned  by  the  Board  who  may  from 
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Mooring  of 
veasel. 


Vessel  not 
to  obstruct 
landing  place. 


Meaning  of 
dumb-craft. 


Vessel  to  be 
properly 
marmeil  and 
a  proper  look- 
out to  be  kept. 
Vessel  to  have 
anchor  ready 
and  to  leave 
buoy  to  mark 
slipped 
anchor. 


time  to  time  alter  such  descriptions  of  vessels  and  places  buit 
only  after  hearing  any  parties  'interested.  A  list  of  such 
descriptions  of  vessels  and  places  shall  be  kept  at  Hull,  0ool6, 
Grimsby,  Keadby  and  Gainsborough,  and  be  open  to  the  inspec- 
tion of  the  public. 

4.  A  Vessel  at  anchor  or  lying  at  any  quay  wharf  pier  jetty 
mooring  or  landing  shall  at  all  times  be  kept  properly  an^ 
effectually  secured  or  made  fast. 

6.  No  Vessel  or  obstruction  shall  lie  or  be  placed  made  fast 
or  moored  alongside  any  pier  or  quay  or  in  the  river  so  as  to 
prevent  the  free  transit  of  any  Perry-boat  or  any  other  Vessel 
passing  to  or  from  any  pubUc  or  private  landing  place. 

"6.  Every  Dumb-craft  except  rowing-boats  and  canoes  shall 
when  under  way  have  on  board  at  least  one  man  competent  for 
the  navigation  thereof  and  every  such  craft  exceeding  fifty  tons 
burden  shall  when  under  way  have  on  board  at  least  one 
additional  person  to  assist  in  the  navigation  thereof  except  when 
such  craft  is  being  towed  by  a  Steam  Vessdl  or  is  being  moved 
between  any  Vessels  or  places  not  exceeding  two  hundred  yards 
from  one  another. 

7.  A  Vessel  (except  Dumb-craft)  while  under  way  shall  be 
■  manned  by  a  competent  Master  and  if  over  10  tons  burden  shall 

also  have  a  sufficient  number  of  able  bodied  and  experienced 
men  and  shall  at  all  times  have  a  good  and  efficient  look-ont. 

8.  A  Vessel  (except  craft  under  ten  tons  measurement  and 
Dumb-craft  being  towed  from  dock  to  dock  or  to  and  from  the 
dredging  or  depositing  grounds)  shall  keep  an  anchor  and  cable 
ready  for  letting  go  in  case  of  emergency  and  any  vessel 
slipping  or  parting  from  her  anchor  shall  when  practicable 
leave  a  buoy  to  mark  its  position. 


Marking  and 
lighting  of 
jetties,  &c. 


Landing  place 
or  other  'work 
submerged  at 
high  -water  to 
be  marked 
and  lighted. 

Lights  detri- 
mental to 
navigation  to 
be  screened. 


18.  Any  pier  jetty  or  dock  wall  constructed  upon  the  Humber 
shall  be  lighted  for  navigational  purposes  marked  or  numbered 
in  such  reasonable  manner  as  the  Board  may  from  time  to  time 
direct.  Any  jetty  less  than  four  feet  above  high  water  ordinary- 
spring  tides  shall  have  a  beacon  at  the  river  end. 

19.  The  river  extremities  of  every  landing  place  pier  jetty 
stage  piling  groyne  stoneheap  or  other  work  on  the  Humber'  if 
submerged  or  partly  submerged  at  high  water  shall  be  marked 
by  day  and  lighted  by  night  in  such  manner  as  the  Board  may 
from  time  to  time  direct. 

20.  Such  lights  on  shore  as  may  in  the  opinion  of  the  Board 
(or  in  the  event  of  dispute  in  the  opinion  of  a  person  to  be 
appointed  by  the  Board  of  Trade)  be  likely  to  cause  difficulty  or 
danger  to  persons  navigating  the  river  shall  at  the  request  of 
tlie  Board  be  screened  or  obscured  in  such  reasonable  manner  as 
the  Board  may  from  time  to  time  direct. 
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MANCHESTER  SHIP  CANAL  (^r). 

The  rules  in  force  ai-e  dated  November,  1903.  It  is  understood  that 
they  will  soon  be  revised. 

1.  Vessels  to  be  at  owners'  risk.  2.  Anchors,  sails,  spars,  &o.  to  be 
stowed.     3.  Cargo  and  draft  of  water  to  be  declared. 

4.  The  maximiun  speed  in  the  canal  must  not  exceed  six  Speed, 
miles  an  hour,  unless  a  special  permit  has  been  obtained  from 

the  company's  General  Superintendent. 

5.  Sails  not  to  be  used.  6.  Vessels  to  be  navigated  witli  care,  especially 
when  approaching  locks  or  dredgers.  7.  Burden  of  proof  on  vessel  doing 
damage.  8.  Vessels  to  have  their  own  ropes  and  fenders.  9.  Signals. 
10.  Signals  at  swing  bridges.  11.  Signals  at  locks.  12.  Vessels  not  to 
impede  entrances  to  locks.  13.  Lockmaster  to  direct  vessels  in  locks. 
14.  Engines  not  to  be  used  when  moored  in  locks. 

15.  "When  vessels  proceeding  in  opposite  directions  are  ap-  Vessels 
proacihing'  one  another,  each  vessel  must  be. steered  as  closely  as  meeting, 
possible  with  safety  to  her  own  starboard  side  of  the  canal,  so 

that  they  may  pass  on  the  port  side  of  each  other;  each  vessel 
must  reduce  her  speed  to  dead  slow,  or,  if  necessary,  stop  alto- 
gether, so  as  to  pass  in  safety.  When  vessels  meet  in  the  tidal 
portion  of  the  canal  when  the  tide  is  running,  the  vessel  pro- 
ceeding against  the  tide  must  give  way,  or  tie  up  if  necessary, 
until  tie  vessel  coming  with  the  tide  or  stream  has  passed,  and 
when  vessels  meet  in  the  non-tidal  portion  of  the  eamal,  the 
vessel  bound  up  the  canal  must  give  way,  or  tie  up  if  necessary, 
until  the  vessel  coming  down  has  passed. 

16.  When  one  vessel  is  following  another  without  the  inten-  Vessels 
tion  of  passing,  she  must  not  approach  nearer  to  the  leading  following, 
vessel  than  one  furlong  or  eighth  of  a  mile. 

17.  No  vessel  must  overtaJje  another  within  half  a  mile  of  Vessels 
any  lock  or  swing  bridge.     Every  vessel  when  being  overtaken  overtaking, 
must  keep  as  far  as  possible  to  starboard  side  of  mid-channel; 

and  if  after  sunset,  a  white  light  must  be  shown  over  the  stem. 
The  vessel  overtaking  must  pass  on  thefport  side  of  the  vessel 
overtaken. 

18.  Wherever  the  slopes  of  the  canal  will  permit,  small  craft  Small  craft, 
must  be  -kept  entirely  out  of  the  track  of  sea-going  vessels. 

19.  Whenever  vessels  under  way  may  require  to  depaxt  from  Vessels 
the  course  laid  down  for  them  in  these  regulations  for  the  pur-  crossing, 
pose,  for  instance,  of  proceeding  to  or  from  any  quay,  wharf, 
:works,  or  lock,  or  for  any  other  reason,  the  responsibility  of 
doing  so  in  safety,  having  regard  to  passing  traffic  and  to  works 

in  operation  or  otherwise,  wiU  rest  upon  the  person  in  charge 
and  the  owners  of  such  vessel  (ifi). 

20.  Bridg'e  gauges;  headway.  21.  Dredgers  working  to  hoist  black  ball 
or  white  light  on  the  side  clear  for  traffic;  red  light  on  the  other  side; 
dredgers  moored  to  show 'ordinary  lights.  22.  Hopper  barges  not  to  open 
debrs.  23.  Obstructions  to  be  reported.  24.  Rubbish  not  to  be  dis- 
charged.  25.  Materials  accidentally  discharged  to  be  reported.   26.  Notice 

(a)  Certain  bye-laws  made  were  not  apply  to  the  Manchester  Ship 

not    confirmed    by    the    Board    of  Canal.     Cf.  The  Hare,  (1904)  F. 

Trade  as  required  by  sect.  198  of  331. 

the   Manchester   Ship   Canal   Act.  (A)  See  The  Halfdan,  Ship.  Gaz. 

It  appears  that  the  Sea  Rules  do  Feb.  22nd,  1908. 
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37.  Quays  to  be  kept 
and  dangerous  animals, 
42.  Horses  and  vehicles. 
Notice  of  leaving  berth. 


to  be  given  of  vessels  sunk.  27.  Vessels  to  be  properly  ballasted. 
28.  Vessels  to  be  moored  in  proper  places;  never  to  moor  or  anchor  in 
fairway;  signals  and  other  precautioos  when  moored.  29.  Watchman 
to  be  on  board.  30.  Vessels  to  be  moored  at  orders  of  company's  servants. 
31.  Towing  not  allowed  except  by  order;  length  of  tow  line  and  of 
tows.  32.  Fires  and  lights.  33.  Explosives.  34.  Timber  not  to  be 
floated.  35.  Discharging  cargo.  36.  Gangway 
clear  of  cargo.  38.  Nuisances.  '  39.  Dogs 
40.  Smoking.  41.  Defacing  dock  premises. 
43.  Cranes.  44.  Laboureirs.  45.  Passes.  46.' 
47.  Obstructing  ofiBcers. 

The  schedule  of  signals  provides  that:  1.  Lights  are  to  be  in  accord- 
ance with  the  sea  regulations.  2.  Vessels  are  to  whistle  when  approach- 
ing others.  3.  Or  when  overtaking  others.  4.  If  a  vessel  is  obliged 
to  stop  when  another  is  following,  she  is  to  give  three  blasts,  one  short, 
one  long,  and  one  short.  5.  When  approaching  a  look  or  swing  bridge 
vessels  are  to  whistle,  ^hen  from  Jlinchester,  one  long  and  one  short 
blast;  when  from  Eastham,  one  long  blast;  no  whistle  "to  be  sounded  if, 
by  day,  the  lock  or  bridge  signals  are  against  the  ship.  6.  -Fog  signals 
to  be  according  to  the  sea  regulations.  7.  If  a  vessel  is  aground  or 
disabled,  by  day,  three  black  balls  or  shapes  vertically,  and  bell  to  be 
rung;  by  night,  three  red  lights  vertically,  and  bell  to  be  rung. 

There  are  bye-laws  for  vessels  passing  through  the  eStuajry  and  other 
locks,  and  bye-laws  for  pilots  and  pilotage.    Pilotage  is  not  compulsory. 


Mersey. 


General  regu- 
lations to  be 
followed. 


Lights  for 
vessel  at 
stage. 

Lights  for 
vessel  towed. 


MEESEY. 

The  following  rules  were  made  by  Order  in  Council  of  lltli  October j 
1912,  under  60  &  61  Vict.  c.  21  (Mersey  C!hannels  Act,  1897),  and  the 
Merchant  Shipping  Act,  1894: — 

'!  BVLES  Qoncernmg  the  lights  or  signak{i)  to  be  carried, 

and  concerning  the  steps  for  avoiding  collision  to  be  taken, 
by  vessels  navigating  the  River  Mersey  and  the  sea  chan- 
nels or  approaches  thereto,  between  the  Rock  Lighthouse 
and  the  furthest  point  seauxirds  to  which  such  sea 
channels  or  approaches  respectively  are  for  the  time  being 
buoyed  on  both  sides. 

1.  Every  vessel,  of  whatever  description,  used  in  navigation, 
when  in  any  part  of  the  River  Mersey,  or  in  the  sea  channels  or 
approaches  thereto  as  above  defined  shall,  on  and  after  the  11th 
day  of  October,  1912,  observe  and  obey  the  "Regulations  for 
preventing  Collisions  at  Sea"  made  in  pursuance  of  the  "  Mear- 
ehant  Shipping  Act,  1894,"  hereinafter  called  "the  Grenaral 
Regulations,"  which  may  from  time  to  time  be  in  force,  with, 
the  exceptions  and  additions  mentioned  in  the  following! 
rules  (k) 

2.  A  vessel  when  lying  atiany  stage  shall  carry  the  lights  pre- 
scribed by  Arts.  2  and  5  of  the  general  regulations  and  Rule  5 
hereof. 

3.  A  vessel  being  towed  shall,  in  addition  to  the  lights  pre- 
scribed by  Art.  5  of  the  general  regulations,  carry  the  white 


(«)  The  Mersey  rules  were  held 
deficient  ii>  not  containing  some- 
rule  prescribing  signals  for  craft 
turning.  Tke  Adriatic  (1914),  30 
T.  L.  E.  593. 


(A)  The  numbers  quoted  in  these 
rules  refer  to  the  articles  in  the 
general  regulations  made  on  the 
13th   October,   1910. 
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light  at  her  stern  prescribed  by  Euje  5  hereof,  and  if  such! 
vessel  is  a  steam  vessel  with  steam  up  she  shall,  although  being! 
•towed,  also  carry  the  masthead  light  prescribed  by  Art.  2(a), 
and  may  carry  the  additional  light  allowed  by  Art.  2  (e)  of 
the  general  r^ulations. 

4. — (a)  A  steam  vessel  when  towing  another  vessel  or  vessels  Lights  for 
or  when  attached  for  the  purpose  of  towing  or  manoeuvring  such  steam  vessel 
vessel  or  vessels,  shall  carry  the  compulsory  lights  prescribed'  to'"™?.- 
by  Art.  3  of  the  general  regulations,  and  such  steam  vessel 
vrhen  towing  or  attached  as  aforesaid  to  a  vessel  of  450  feet 
or  upwards  in  length  shall  carry  the  additional  bright  white 
light  prescribed. by  the  said  Art.  3(1). 

(b)  Further,  a  steam  vessel  when  towing  or  attached  as  afore- 
said shall  carry  abaft  the  funnel  or  after-mast  a  small  white 
light  £xed  and  carried  in  a  lantern  so  constructed,  fitted  and 
screened  that  it  shall  throw  an  unbroken  hght  over  an  arc  of 
the  horizon  of  12  points  of  the  compass,  viz.,  for  6  points  from 
right  aft  on  each  side  of  the  vessel,  and  such  steam  vessel  if 
less  tban  160  feet  in  length  shall  not  oarry  the  stern  light 
prescribed  by  Eule  5  hereof,  but  if  she  is  160  feet  or  upwaxdte 
in  length  she  may  carry  such  stern  light. 

The  length  of  a  vessel  shall  be  deemed  to  be  the  length 
appearing  in  her  certificate  of  registry. 

5.  In  lieu  of  Art.   10  of  the  general  regulations,  a  vessel  Stern  lights, 
under  way  shall  carry  at  her  stern  a  white  Hght.     The  light 

shall  be  fixed  and  oajried  in  a  lantern  so  constructed,  fitted 
and  screened  that  it  shall  throw  an  unbroken  light  over  an  aio 
of  the  horizon  of  12  points  of  the  compass,  viz.,  for  6  points 
from  right  aft  on  each  side  of  the  vessel,  so  as  to  be  visible  at 
a  distance  of  at  least  a  mile.  Such  Hght  shall  be  carried  as 
nearly  as  practicable  on  the  same  level  as  the  side  lights  (m). 

Provided  that  a  vessel  within  Art.  7  of  the  general  regula- 
tions (viz.,  steam  vessels* of  less  than  40,  and  vessels  under 
oars  or  sails  of  less  than  20,  tons  gross  tonnage  respectively, 
and  rowing  boats),  shall  not  be  obliged  to  carry  the  light  pre- 
scribed by  this  rule,  but  if  they  do  not  carry  such  light  they 
shall,  when  being  overtaken  by  another  vessel,  show  foom  the 
stern  a  white  Hght  or  a  flare  up  light  as' required  by  Art.  10 
of  the  general  regulations. 

6.  In  Heu  of  Art.   11  of  the  general  regulations,  a  vessel  Anchor 
when  at  anchor,  except  when  lying  at  any  stage,  shall  carry  in  lights, 
the  forward  part  of  the  vessel,  at  a  height  of  not  less  than  20, 

and  not  exceeding  40,  feet  above  the  huU,  a  white  Hght,  in  a 
lantern  so  constructed  as  to  show  a  clear,  uniform  and  unbroken 
Hght  visible  all  round  the  horizon  at  a  distance  of  at  least  a 
inile;  and  at  or  near  the  stern  of  the  vessel  and  at  such  a 
height  that  it  shall  not  be  less  than  fifteen  feet  lower  than  the 
forward  light,  another  such  light  (ji). 

(l)  See    The    Devonian,    (1901)  the   lights   at   same   height.      The 

p.  221.  Hermod  (1890),  6  Asp.  M.  C.  509. 

(m)  See  The  Fire  Queen  (1887),  As  to  anchor  lights  undeo-  sax  older 

12  P    D.  147.  rule,     see    T/te    Lady    Downshire 

(»>  Vessel  hejd  to- blame  when  (1878),  4  P.,  D.  26.     ,    .,     . 
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Daylight 
signal  for 

vessels  at 
anchor. 


Lights  for 
vessels 
carrying 
■explosives. 


liights  and 
signals  for 
vessel 
marldng 
wreck. 


Soond  signals 
for  vessels  at 
anchor. 


Starboard 
side  rule. 


Provided  that  a  vessel  within  Art.  7'  of  the  general  regulationis 
(viz.,  steam  vesesls  of  less  than  40,  and  vessels  under  oars  or 
sails  of  less  than  20,  tons  gross  tonnage  respectively,  and  rowing 
boats)  when  at  anchor  shall  not  be  obliged  to  carry  the  lights 
prescribed  by  this  rule,  but  if  they  do  not  carry  them  each  of 
such  vessels  shall  carry  in  a  place  where  it  can  best  be  seen, 
and  at  a  height  aboye  the  gunwale  of  not  less  than  nine  feet,  a 
white  light  in  a  lantern  so  constructed  as  to  show  a  clear, 
uniform  and  unbroken  light  visible  aU  round  the  horizon,  at  a 
distance  of  at  least  a  mile. 

7.  A  steam  vessel  when  at  anchor,  except  when  lying  at  any 
stage,  shaU,  between  sunrise  and  sunset,  carry  in  the  forward! 
part  of  the  vessel,  at  a  height  of  not  less  than  20,  and  not! 
exceeding  40,  feet  above  the  hull,  a  black  bait  not  less  than 
two  feet  in  diameter,  and  at  or  near  the  stern  of  the  vessel,  and 
at  such  a  height  that  it  shall  not  be  less  than  15  f^et  lower  than 
the  forward  ball,  another  such  ball:  Provided  that  in  the  case  of 
a  steam  vessel  within  Art.  7  of  the  general  regulations,  one 
such  black  ball  only  may  be  carried  at  a  height  above  the  gun- 
wale of  not  less  than  9'  feet. 

8.  A  vessel,  having  on  board  any  explosive,  except  ships' 
ammunition,  shall,  when  at  anchor,  carry  a  red  light,  in  a 
globular  lantern  not  less  than  10  inches  in  diameter,  six  feet 
above  the  forward  white  Ught  prescribed  by  Rule  6  hereof. 

Providbd  that  a  vessel  entitled  to  carry  and  carrying  the 
white  light  prescribed  by  the  proviso  to  Rule  6,  shall  carry  the 
red  light-  above  described,  not  less  than  three  feet  above  such 
white  light. 

9.  A  vessel  anchored  to  mark  the  position  of  a  wreck  or  other 
obstruction,  shall  carry,  in  all  weathers  from  sunset  to  sunrise, 
two  bright  white  lights,  in  lanterns  so  constructed  as  to  sliow  a 
clear,  uniform  and  unbroken  light  visible  all  round  the  horizon 
at  a  distance  of  at  least  a  mile,  which  lights  Shall  be  placed 
horizontally  on  a  cross  yard  on  the  foremast  at  a  height  not 
exceeding  twenty  feet  above  the  hull  and  not  exceeding  twenty 
feet  apart,  and  the  said  vessel  shall  carry,  in  aU'  weatihers 
between  sunrise  and  sunset,  two  black  balls  placed  as  herein- 
before ordered  with  regard  to  the  lights'  aforementioned. 

10.  A  vessel  of  350  feet  or  upwards  in  length  when  at  anchor 
shall,  during  fog,  mist,  falling  snow  or  heavy^  rain  storms, 
whether  by  day 'or  night, 

(1)  ring  in  the  forward  part  of  the  vessel  the  bell  prescribed 

by  Art.  15  (d)  of  the  general  regulations. 

(2)  sound  at  or  near  the  stern  of  such  vessel  a  loud- toned 

gong  or  a  loud-toned  triangle  or  other    loud-toned 
article  that  cannot  be  mistaken  for  a  bell,  whistle, 
siren  or  foghorn. 
The  bell  shall  be  rung,  and  the  gong,  triangle,  or  other  article 
sounded,  respSctively,  for  a  period  of  about  five  seconds  at  inter- 
vals of  not  more  than  one  minute. 

The  length  of  a  vessel  shall  be  deemed  to  be  the  length 
appearing  in  her  certificate  of  registry. 

11.  Every  steam  vessel  under  way  shall,  when  it  is  safe  and 
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practicable,  keep  to  that  side  of  the  fairway  or  luid-channel 
which  lies  on  the  starboard  side  of  such  vessel. 

12.  The  word  "dredger"  shall  mean  any  vessel  fitted  with  Dredger 
plant  or  apparatus  for  dredging  or  excavating  or  fitted  with  definition. 
plant  or  apparatus  for  eroding  or  dispersing  sand  and  other 
material. 

13.  A  dredger,  when  at  work  or  in  position  for  working,  Lights  and ' 

shall  carry  the  following  lights  and  signals,  viz.;  signals  for 

T  CI  oi  dredgers  at 

Lights  between  Sunset  and  Sunrise.  work! 

(i)  (a)  PoEvsTARD. — In  the  forward  part  of  the  di-edger,  at 
a  height  of  not  less  than  20,  and  not  exceeding  40,  feet 
above  the  huU,  a  white  light,  in  a  lantern  so  con- 
structed as  to  show  a  clear,  uniform  and  unbroken 
light  visible  all  round  the  horizon  at  a  distance  of  at 
least  a  mile. 

(b)  Amidships. — Three  such  white  lights  placed  in 
triangular  form  not  less  than  8  feet  apart,  the  base 
of  the  triangle  to  be  at  least  10  feet  higher  than  the 
forward  light,  and  to  be  also  higher  than  and  clear 
of  the  framework,  funnels,  or  any  other  erections  upon 
the  dredger. 

(e)  Aft.— ^One  such  white  light,  at  or  near  the  stern 
of  the  dredger,  and  at  such  a  height  that  it  shall  be 
not  less  than  15  feet  lower  than  the  forward  light, 
(ii)  A  dredger  when  not  making  any  way  through  the  water 
shall  not  carry  side  or  stern  lights,  but  when  making- 
way  shall  carry  the  usual  red  and  green  side  lights 
and  the  stern  light  prescribed  by  Rule  5  hereof. 

Signals  BETWiiEN  Sunrise  and  Sunset. 

Amidships. — Three  red  balls  of  not  less  than  2  feet 
in  diameter  placed  in  triangular  form  not  less  than 
8  feet  apart,  the  base  of  the  triangle  to  be  higher  than    • 
and  clear  of  the  framework,  funnels,   or  any  other 
erections  upon  the  dredger. 

14.  The  lights  and  signals  required  to  be  carried  by  Rule  13  Meaning  of 
are  to  be  taken  by  other  vessels  as  signals  that  the  vessel  above  signals. 
showing  them  is  not  under  command,  and  cannot  therefore  get 

out  of  the  way. 

15.  A  dredger,  when  not  at  work  nor  in  position  for  workings  Lights  for 
shall  carry  the  ordinary  lights  and  signals  required  to  be  carried  dredger  not 
by  vessels  for  avoiding  collisions,  as  provided  by  these  rules  at  work. 
and  by  the  rules  and  regulations  now  and  from  time  to  time 

in  force  under  the  "Merchant  Shipping  Act,  1894,"  and  the 
"Mersey  Channels  Act,  1897." 

SUEZ  CANAL  («). 

The  substance  of  the  regulations  for  the  navigation  of  the  Suez  Canal 
(of  October,  1899)  is  as  follows:— Thp  maximum  speed  is  to  be  flve-and- 
arthiid  knots.     All  ships  over  100  tons  are  to  take  pilots;   "but  the 

(t)  As  to  the  owner's  liability  The  Guy  Mannering  (1882),"  7  P. 
for  negligence  of  canal  pilot,  see      D.  132. 
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responsibility  as  regards  the  managemeat  of  the  ship  devolves  solely  on 
the  captain"  (/);  yards  are  to  be  braced  forward;  jiWjooms  to  be  in; 
and  a  kedge  ready  to  let  go  astern ;  a  boat  with  hawser  is  to  be-towed 
astern;  watch  to  be  kept  by  day  and  night;  hands  are  to  be  ready  to 
let  go,  ease  or  out  hawsers ;  hawsers  of  ships  moored  to  be  eased  to  passing 
craft;  speed  to  be  slackened  when  passing  works,  dredgers,  and  other 
craft,  and  bow  anchors  ready  to  let  go ;  whistles  to  be  blown  on  approach- 
ing curves  in  the  canal  or  other  craft;  "whenever  a  collision  appears 
probable,  no  ship  must  hesitate  to  run  aground  and  thus  avoid  collision. 
The  expenses  consequent  upon  a  grounding  under  these  circumstances 
shall  be  defrayed  by  the  ship  in  fault ";  an  overtaking  ship  not  to  pass 
the  other  ahead  whilst  under  way,  or  except  as  directed;  sailing  craft 
not  to  navigate  at  night;  no  steamship  to  navigate  at  night  except  she 
has  approved  searchlights;  usual  ships'  lights  to  be  carried;  searchlights 
to  be  extinguished  when  moored  in  certain  parts  of  the  Great  Bitter 
Lakes,  and  when  coming  to  Port  Said  from  the  south;  stern  light  to  be 
red  when  accidentally  stopped,  and  whistle  to  be  sounded  four  or  five 
times  to  approaching  craft;  ships  moored  to  show  white  light  at  stem 
and  two  wmte  lights  on  free  side  of  channel;  navigation  at  night  to  be 
at  ships'  risk;  ho  ship  to  anchor  in  canal;  whistle  not  to  be  sounded  in 
port,  except  as  danger  signal;  ship  aground  to  wear  pennant  at  mast- 
head by  day  and  to  show  red  light,  or  if  fast  aground,  two  red  lights 
at  night;  ship  moored,  pennant  at  half-mast  and  by  night  the  lights 
above  stated;  square  flag  at  mast-head  to  mean  "  slacken  your  speed  " ; 
white  l^ht  above  two  red  lights  to  be  shown  by  ships  stopped  by  reason 
of  damage  or  anchored  in  certain  parts  of  Great  Bitter  Lakes;  signals 
for  dredgers  and  hoppers  (Jc) . 


TEES,   EIVEE(0. 

Tees  River  Bye-laws  dated  the  2nd  May,  1887j  made  under  the  Tees  Conservancy 

'  '       Act  and  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  provide: — 

(3)  owner  and  master,  and  also  pilot,  if  any,  to  be  responsible  for 
observance  of  bye-laws;  (5)  ships  to  be  moored  under  direction  of 
•  harbour-master,  and  anchors  to,  be  buoyed;  (6)  ships-  at  anchor  or 
moor^  to  have  sails  furled,  yards,  davits,  bowsprits,  &c.  to  be  peaked 
and  rigged  in;  (7)  anchors  of  ships  moored  to  be  inboard  clear  of  gun- 
wale or  hanging  from  hawse  pipe;  (8)  three  ships  only  abreast  at 
staiths,  &o.;  (9)  ships  at  staiths,  &:o.  not  to  lay.  anchor  in  channel; 
(10)  ships  not  to  lie  between  tiers;  (13)  steamships  to  carry  the  regula- 
tion lights,  except  that  "  in  case  of  a  steamship  having  no  foremast  it 
shall  be  sufSoient  if  the  said  white  light  (the  mastheml  light)  be  at  a 
height  not  less  than  twelve  feet  above  the  hull,  fixed  on  a  staff  not  more 
than  thirty  feet  from  the  stem;  and  in  the  case  of  a  steam  vessel  not 
exceeding  twelve  feet  in  breadth,  it  shall  be  sufficient  if  such  light;  be 
at  a  height  not  less  than  six  feet  above  the  huU,  fixed  on  a  staff  not  more 
than  twelve  feet  from  the  stem  " ;  (15)  steamship  in  tow  or  under  sail 
and  not  under  steam  to  carry  side  lights  only;  (17)  a  "  bright  white 
light "  to  be  shown  from  the  stern  of  a  ship  being  Overtaken;  (18)  vessels 
at  anchor  and  also  outside  vessel  of  tier  to  exhibit  riding  light;  (19)  open 
cargo  and  fishing  craft  and  rafts  to  use  the  regulation  lantern  with 

(/)  'As  to  the  owner's  liability  as  to  the  navigation  in  general  of 

for  negUgenos  of  canal  pilot,  see  the  Canal,  see  The  Clan  Cummma, 

The  \Guy  Mmmering,  7  P.  D.  132.  (1907)   P.   p.   311. 

(Je)  Tbere  is  a  practice  in  the  (J)  The  Eiver  Tees  does  not  ex- 
Suez  Canal  for  a  southward  going  tend  so  far'  as  the  Fairway  Buoy: 
vessel,  meeting  a  northward  going  The  Peter  Benoit  (1914),  31 
vessel,  to  tie  up' lintil  the  latter  T.  L.  E.  227;  32  T.  L.  E.  124 
has  passed  her.     As  to  this,  and  (C.A.).   -               "' 
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green  and   red  slidej;    (20)   ships  to  obey  harbour-master.     As  to  the 
navigation  of  the  river,  there  are  the  following  rules: — 

21.  Every  vessel  navigating  the  river  shall  keep  the  star- 
board side,  so  that  the  port-helm  may  always  be  applied  to 
clear  vessels  proceeding  in  the  opposite  direction  (ra). 

22.  Every  steam  vessel  when  approaching  another  vessel  on 
an  opposite  course  or  from  an  opposite  direction  shall,  before 
approaching  within  100  yards,  slacken  her  speed,  and  keep  as 
near  .as  possible  to  the  starboard  side  of  the  river,  so  as  to  afford 
tlie  greatest  fiaciUty  for  passing  the  approaching  vessel  (w). 

23.  Every  steam  or  other  vessel  (and  whether  being  towed 
or  towing  another  vessel)  must  so  approach  the  river  from 
sea  as  to  enter  on  that  side  of  the  channel  reserved  for  their 
navigation. 

24.  All  vessels  when  under  way,  requiring  to  pass  over  a  part 
of  the  channel  which  is  not  within  that  portion  reserved  for 
their  navigation,  for  the  purpose  of  proceeding  to  or  from 
landings,  moorings,  or  other  places,  must  take  upon  themselves 
the  responsibility  of  doing  so  in  safety  with  reference  to  the 
passing  traffic;  and  any  vessel  continuing  its  navigation  after 
reaching  such  landing,  mooring,  or  other  place,  must  again 
proceed  to  the  ^ide  of  the  river  specified  as  the  proper  side  for 
its  navigation,  so  soon  as  practicable,  and  take  upon  itself 
the  responsibility  of  doing  so  in  safety,  with  respect  to  the 
passing  traffic. 

25.  Vessels  crossing  the  river,  and  vessels  turning,  must  take 
upon  themselves  the  responsibility  of  doing  so  safely  with 
reference  to  the  passing  traffic  (o). 

26.  No  steam  vessel  shall  at  any  titne  be  navigated  in  any 
part  of  the  river  at  a  higher  rate  of  speed  than  a  maximum 
rate  of  seven  statute  miles  per  hour  over  the  ground  (p). 

27.  Whenever  there  is  a  fog,  no  steam  vessel  shall  be  navi- 
gated in  any  part  of  the  river  at  a  higher  rate  of  speed  than 
three  miles  per  hour. 

28.  When  steam  vessels  are  proceeding  in  the  same  direction, 
but  with  unequal  speed,  the  vessel  which  steams  slowest  shall, 
when  overtaken,  keep  sufficiently  to  that  bank  of  the  rivei- 
Tvhich  is  on  her  own  starboard  side,  and  shall  offer  no  obstruc- 
tion whatever,  by  crossing  the  channel  or  otherwise,  to  the  free 
passage  of  the  faster  vessel,  and  shall  ease  and,  if  necessary', 


Vessels  to  keep 
the  starboard 
side. 

Vessels 
meeting  to 
slacken  speed. 


River  to  be 
entered  on 
proper  side. 

Vessels 
making  for 
landings. 


'  (fti)  See  The  Thefford  (1887), 
6  Asp.  M.  C.  179,  a  decision  upon 
a  similar  rule  ia  the  Tyne;  infra, 
p.  547. 

(n)  These  rules  apply  whenever 
two  vessels  navigating  at  all  near 
the  centre  of  the  river  are  ap- 
proaching one  another,  even  though 
in  such  positions  as  to  show  one 
another  their  green  lights.  Un- 
less there  is  extreme  necessity,  they 
must  both  of  them  port.  T}ie 
Mary  Lohden  (1887),  6  Asp.  M.  C. 

.     M. 


Vessels 
crossing  river 
and  turning. 

Speed  pre- 
scribed. 


Speed  in  fag 


Vessels  being 
overtaken. 


262,  decided  under  the  corresponds 
ing  Rules  17  and  18  of  1870. 

(o)  See  last  note. 

(j>)  An  earlier  rule,  which  did 
not  state  whether  the  speed  was 
over  the  ground  or  through  the 
water,  occasioned  the  deiision  iii 
The  R.  L.  Alston  (1883),  8  P.  D.  5. 
"  Over  the  ground "  shonld  be 
altered  to  "  through  the  vfater." 
The  Bettingen  (1914),  30  T.  L.  R. 
589. 
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Steam  veBsels 
and  sailing 
vessels. 


Length  of 
tOTV-line. 


Pilots  on 

towing 

vessels. 


Vessels 
mooring  and 
entering 
dook. 


Size  of  tows. 


Number  of 
tows, 

Obligation  of 
tngs. 


Speed  re- 
stiicted  in 


stop  the  engine  as  soon  as  a  faster  vessel  comes  within  100 
yards,  and  in  like  manner  the  faster  vessel  shall  ease  its  engine 
"when  it  comes  within  100  yards  of  the  slower  vessel,,  until  it 
has  passed  the  vessel  so  overtaken;  and,  that  ignorance  of  the 
approach  of  the  faster  vessel  may  not  be  pleaded  by  the  master 
of  the  slower  vessel,  it  shall  be  sufficient  intimation  of  suoh 
approach  if  the  steam-whistle  of  the  faster  vessel  be  three 
times  sounded;  but  no  vessel  overtaking  any  other  vessel  wiU 
be  justified  in  passing  such  vessel  at  any  of  the  points  on 
turninjgs  of  the  river,  or  at  any  dock  entrance. 

29.  Every  steam  vessel  other  than  a  steam  vessel  employed 
in  towing,  meeting,  or  overtaking  any  sailing  vessel  or  steam 
tug  with  sailing  vessels  in  tow,  shall  ease  its  engines  before 
arriving  within  100  yards  of,  and  until  it  shall  have  passed, 
the  sailing  vessel  or  steam  tug  and  trains.  Every  steam  tug 
and  train,  when  meeting  another  vessel,  shall,  in  proper  time, 
put  their  helms  to  port,  and,  when  overtaken,  shall  keep  suffi- 
ciently to  the  proper  side  of  the  river  to  allow  the  vessel 
overtaking  them  to  pass. 

30.  All  vessels  towing  in  from  sea  with  a  long  scope  of  tow- 
line  must  shorten  the  same  on  getting  inside  the  river,  and' 
before  reaching  the  Eston  Wharf.  The  tow-line,  when  so 
shortened,  must  not  exceed  twenty-five  fathoms  in  length. 

31.  Every  steam  tug  or  other  steam  vessel  towing  a  vessel 
into  the  port  which  shall  not  abeady  have  a  pilot  on  board, 
and  whether  showing  a  signal  for  a  pilot  or  not,  shall  be  bound 
to  ease,  or  stop  if  necessary,  to  enable  a  pilot  to  board  the 
vessel,  unless  the  master  thereof  shall  have  previously  informed 
the  master  of  the  steam  vessel  that  he  did  not  intend  to  take 
a  pilot. 

32.  No  vessel  shall  be  allowed  to  drift  in  any  part  of  the 
river  or  harbour.  Every  vessel  must  be  properly  navigated, 
or  moored  clear  of  the  navigable  channel.  Vessels  proceeding 
to  any  dock,  and  arriving  off  the  entrance  of  such  dock  before 
the  signal  for  admission  is  hoisted,  must  keep  on  either  side  of 
the  navigable  channel,  and  out  of  the  fairway  of  the  river  or 
dock  traffic,  until  the  signal  is  hoisted  for  their  reception. 

33.  No  steam  tug  or  other  steam  vessel  shall  tow  two  or  more 
vessels  alongside  each  other,  nor  shall  tow  more  than  one  raft 
of  timber  when  such  rafts  exceed  150  feet  in  length  or  thirty 
feet  in  breadth. 

34.  A  steam  vessel  shall  not  tow  at  one  time  more  than  six 
keels,  wherries,  or  pther  boats. 

35.  (Vessels  to  be  properly  manned.) 

36.  Every  steam  vessel  having  any  vessel  or  vessels  in  tow 
shall  attend  upon  the  vessel  or  vessels  in  tow  until  such  vessel 
or  vessels  is  or  are  properly  moored  or  secured. 

42.  (Vessels  likely  to  be  damaged  by  surge  of  passing  craft 
may  show  red  flag  or  red  light;  thereupon  passing  steam 
vessels  to  go  dead  slow  whilst  within  100  yards  of  the  signal.) 

43.  No  steam  vessel  shall  go  more  than  a  speed  of  six  statute 
miles  per  hour  over  the  ground  in  that  part  of  the  river  Tees 
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between    the    Commissioners'    Graving-    Dock    and    Bamlett's  certain 
Bight;  nor  at  a  greater  speed  than  five  statute  miles  per  hour  stretches, 
over  the  ground  between  Bamlett's  Bight  and  Stockton  Bridge. 

44.  (Steamships'  engines  to  be  stopped  when  within  fifty 
yards  of  small  boats  coming  alongside.) 

45.  (Vessels    approaching   landing    steps    to   ring    bell    or 
sound  whistle.) 


THAMES. 

The  following  bye-laws  for  the  navigation  of  the  Biver  Thames  are  Thames. 
;made  under  the  Thames  Conservancy  Act,  1894,  and  the  Port  of  London 
Act,  1908.  By  these  many  alterations  from  the  bye-laws  of  1898  have 
been  made.  The  numbers  in  brackets  in  the  margin  are  the  numbters 
■of  the  corresponding  bye-laws  of  1898,  for  which  see  the  5th  or  6tb 
editions  of  this  work. 

Poet  of  Londqn  Rivee  Bye-Laws,  1914. 

1.  (Former  bye-laws  repealed.) 

2.  (Short  title.) 

3.  These  bye-laws  shall  be  applicable  to  so  much  of  the  Application 
Eiver  Thames  (q)  as  is  between  an  imaginary  straight  line  of  bye-laws, 
■drawn  from  high-water  maxk  on  the  bank  of  the  River  Thames 

at  the  boundary  line  between  the  parishes  of  Teddington  and 
Twickenham,  in  the  County  of  Middlesex,  to  high-water  mark 
on  the  Surrey  bank  of  the  river  immediately  opposite  the  first- 
mentioned  point  and  an  imaginary  straight  line  drawn  from 
the  London  Stone  at  the  entrance  to  Yantlet  Creek  in  the 
County  of  Ke'D.t  to  the  City  Stone  opposite  to  Canvey  Island 
in  the  Counljy  of  Essex,  including  so  much  of  the  River  Ijee 
and  Bow  Creek  respectively  as  are  below  the  south  boundary 
stones  in  the  Lee  Conservancy  Act  1868  mentioned  and  all 
locks,  cuts  and  works  within  the  said  portions  of  rivers  and 
creeks;  but  not  to  any  dock,  lock,  canal  or  cut  existing  at  the 
passing  of  the  Thames  Conservancy  Act  1894  and  Qonstructgd 
under  the  authority  of  Parliament  and  belonging  to  any  body 
corporate  established  under  such  authority,  or  to  any  bridge 
over  the  River  Thames  belonging  to  or  vested  in  any  county 
council  or  municipal  authority  or  to  or  in  any  railway  company; 

4.  In  these  bye-laws  every  steam  vessel  which  is  under  sail  Steam  vessel 
and  not  under  steam  is  to  be  considered  a  sailing  vessel,  and  under  sail, 
every  vessel  under  steam,  whether  also  under  sail  or  not,  is  to  (28-  ■Prehm.) 
be  considered  a  steam  vessel. 

5.  In  these  bye-laws  the  words  and  expressions  hereinafter  Interpre- 
mentioned  shall  have  the  meanings  hereby  assigned  to  them  tation  clause, 
respectively  unless  there  be  something  in  the  subject  or  context  W 
xepus-nant  to  such  construction,  viz. : — 

^  ^         *  *  *  *  * 

The  expression  "the  Thames"  or  "the  river"  means  and  in- 

(?)   The,  1898  bye-laws  applied      Eule  4,  definition  of  "Thanjes." 
to  the  river   up  to  Orioklade,  see 

34(2) 
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eludes  that  part  of  the  Eiver  Thames  to  which  these  bye- 
laws  are  made  applicable  by  the  provisions  of  Bye-law  3. 

The  word  "vessel"  includes  any  ship,  lighter,  keel,  barge, 
launch,  houseboat,  pleasure  or  other  boat,  randan, 
wherry,  skiff,  dingey,  shallop,  punt,  oanoe,  yacht,  raft, 
float,  float  of  timber,  or  craft  whatever,  whether  navi- 
gated by  steam  or  otherwise. 

The  word  "  lighter "  means  any  dumb  barge  or  other  like 
craft  for  carrying  goods,  or  any  sailing  barge  with  her 
masts  and  gear  lowered  on  deck. 

The  expression  "steam  vessel "  includes  any  vessel  propelled 
by  inachinery.  ' 

The  expression  "steam  launch"  applies  to  a  steam  vessel 
not  being  used  solely  as  a  tug  or  for  the  carriage  of 
goods'  and  not  being  certified  by  tlie  Board  of  Trade  as  a 
passenger  steamer  to  carry  two  hundred  or  more  pas- 
sengers. 

The  expression  "  under  steam "  means  under  steam,  elec- 
tricity, or  other  mechanical  power. 

The  expression  "steam  whistle"  includes  any  efficient  whistle 
or  siren  sounded  by  steam  or  some  substitute  for  steam 
and  approved  by  the  Port  Authority. 

The  expression  "short  blast"  means  a  blast  of  about  one 
second's  duratidn. 

The  expression  "prolonged  blast"  means  a  blast  of  front 

/      four  to  six  seconds'  duration. 

The  word  "  length "  when  used  in  relation  to  any  vessel 
means  the  length  appearing  in  her  certificate  of  registry  1 

T'he  word  "  master "  when  used  in  relation  to  any  vessel 
means  any  person,  whether  the  owner,  master,  or  other 
person  lawfully  or  wix)ngf ully  having  or  taking-  the  com- 
mand, charge  or  management  of  the  vessel  for  the  time 
being  (r) . 

■  The-"eipression  "under  way"  when  used  in  relation  to  a 

'      vessel'  means  when  she  is  not  at  anchor,  or  moored,  or 

made  fast  to  the  shore,  or  aground,  and  includes  a  vessel 

dropping  up  or  down  the  river  with  her  anchor  on  the 

ground.  *■ 

The  word  "  visible "  when  applied  to  lights  means  visible 

'     ■       oh  a  dark  night  with  a  clear  atmosphere. 

The  expression  "by  day"  means  between  sunrise  and  sun- 
;  :      '  ■  .,       -Set,"  and  the  expression  "by  night"  between-,  sunset  .and 

sunrise. 
'  :■  *  *  *  ,*,  * 

Exhibition  of,       6.  The  master  of  every  vessel  shall  comply  with  the  following 

"Jfs'^p  7-        bye-laws  as  to  visible  signals  in  aU  weathers  as  to  lights  by 

(28.  Jfrehm.)    nigjit  and  as  to  other  visible  signals  by  day,. and  during  such 

{r)  ©BtEj-ej Vhetiher  "master"  as      piilsorily  in  charge:  Th^  Utminga, 
here  defined  includes  a  pilot  com-       (191J.)   P.   234>  •  ;     . 
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times  no  other  lights  or  other  visible  signals  which  may  be 
Bustaken  for  the  lights  or  other  visible  signals  prescribed  by 
these  bye-laws  shall  be  exhibited. 

7.  A  steam  vessel  other  than  a  steam  launch  when  under  way  Steam  vessel's 
shall  exhibit: —  lights. 

•  (a)  A  masthead  light  as  prescribed  in  Art.  2  (a),  visible  "  (28) 
at  a  distance  of  at  least  two  miles.  Provided  that 
steam  vessels  which  navigate  both  above  and  below 
London  Bridge  shall  not  be  required  to  exhibit  their 
lights  at  a  greater  height  than  twelve  feet  above  the 
hull.  Such  steam  vessels  when  navigating  above 
London  Bridge  may  exhibit  the  bright  white  light  at 
any  convenient  height  above  and  in  line  with  the  stem, 
(b)  A  green  light  as  prescribed  in  Art.  2  (b),  visible  at  a 

distance  of  at  least  one  mile. 
<c)  A  red  light  as  prescribed  in  Art.   2   (c),  visible  at  a 
distance  of  at  least  one  mile. 

(d)  Provisions  identical  vnth  Art.  2  (d). 

(e)  An  optional  additional  white  light  for  steam  vessels  as 

prescribed  by  Art.  2  (e)  (s). 
{f )  A  steam  vessel  when  towing  another  vessel,  or  when  Steam  vessel 
attached  to  another  vessel  for  the  purpose  of  towing  "s^Iieii  towing 
or  manoeuvring  the  same  shall  in  addition  to  her  side  *°v5^f.*^P 
lights  exhibit  two  bright  white  lights  in,  a  vertical,  "^''**- 

line  one  above  the  other  not  less  than  four  feet  apart, 
and  eaoh  of  these  lights  shall  be  of  the  same  con- 
struction and  character  and  shall  be  exhibited  in  the 
'  same  position  as  the  bright  white  light  which  other 
steam  vessels  are  required  to  exhibit. 

Such  steam  vessel  may  exhibit  a  small  white  light 
abaft  the  funnel  or  aftermast  for  the  vessel  towed' 
to  steer  by,  but  such  light  shall  not  be  visible 
for^vard  of  the  beam. 
'(g)  Steam  vessels  plying  as  ferries,  when  crossing  directly, 
from  one  side  of  the  river  towards  the  other  side,  shall 
by  day  exhibit  ■■  three  black-  balls  or  shapes  not  less  ■ 

than  two  feet  in  diameter  which  shall  be  placed  verti- 
cally in  the  forward  part  of*  the  vessel  not  less  than 
three  feet  apart,  and  shall,  by  night,  in  addition  tO' 
the  side  lights  exhibit  two  lights  in  a  vertical  line  one 
above  the  other  not  less  than  four  or  more  than  six 
feet  apart,  the  upper  light  green  and  the  lower  one 
white,  and  each  of  these  lights  shall  be  of  the  same 
construction  and  character  and  shall  be  exhibited  in 
the  same  position  as  the  bright  white  light  which  other 
steam  vessels  are  required  to  exhibit  by  sub-clause  (a), 
and  also  shall  in  addition  by  night  exhibit  from  the 
stern  two  lights  in  a  vertical  line  one  above  the  other 
»  not  less  than  four  or  more  than  six  feetapart, ,  the 
upper  light  green  and  the' lower  one  white,  and  eaioh 

(s)  New  rule.  :; 


534  APPENDIX  II. 

of  these  lig^hts  shall  be  of  the  same  oonstructioa  and 
character  and  shall  be  exhibited  in  the  same  position  as 
the  fixed  white  light  described  in  the  second  paragraph 
of  Bye-law  13  (m). 
Steam  launch        8.  Every  steam  launch  when  under  way  shall  exhibit: — 
lights.  (a)  On  or  before  tie  foremast  or  if  there  be  iio  foremast  on 

the  funnel  or  on  a  staff  at  the  bow,  in  either  case  at  a 
height  above  the  hull  of  not  less  than  four  feet,  a 
bright  white  light  so  fixed  as  to  throw  the  light  ten 
points  on  each  side  of  the  vessel,  viz.,  from  right 
ahead  to  two  points  abaft  the  beam  on  either  side  (m). 

(b)  On  the  starboard  side  a  green  light  so  fixed  as  to  throw 

the  light  from  right  ahead  to  two  points  abaft  the 
beam(M;). 

(c)  On  the  port  side  a  red  light  so  fixed  as  to  throw  the  light 

from  right  ahead  to  two  points  abaft  the  beam  (li) . 

(d)  Each  of  such  lights  shall  be  of  such  a  character  as  to  be 

visible  at  a  distance  of  at  least  one  mile  (u). 
9.  A  white  light  when  aground  off  draw-dock^  above  Rich- 
mond Lock(u). 
Sailing  10.  A  sailing  vessel  under  way  (x),  and  any  vessel  not  under 

vessel'sUghtB.  g^jgam  i^eing  towed,  other  than  a  lighter  or  a  float  or  raft  otf 
■    '  timber,  shalPexhibit  the  same  lights  as  are  prescribed  by  Bye- 

law  7  for  a  steam  vessel  under  way,  with  the  exception  of  the 
bright  white  lights  mentioned  therein  which  they  shall  never 
exhibit. 
Lights  for  11.  A  lighter,  float  or  raft  of  timber  when  under  way  and 

lighters,  floats  not  in  tow  shall  by  night  have  a  white  light  in  a  lantern  of  a. 
^      rsn  pattern  approved  by  the  Port  Authority  always  ready  and  the 

person  in  charge  thereof  shall  exhibit  the  same  on  the  approach 
of  any  vessel. 

This  bye-law  shall  not  apply  to  barges  used  for  the  convey- 
ance of  petroleum  as  defined  in  the  bye-laws  for  the  Regula- 
tion and  Carrying  of  Petroleum  on  the  Thames. 
Lights  on  12.  (a)  The  master  of  a  steam  vessel  shall  not,  by  night,, 

lighters,  &o.  commence  to  tow  any  lighter,  float  or  raft  of  timber, 

^^  *°^'  unless  a  white  light,  similar  in  construction  arid  cha- 

racter to  that  mentioned  in  Bye-law  11  is  exhibited 
on  the  stern  or  after  part  of  such  lighter,  float  or  raft 
of  timber.  Provided  that  if  there  be  mOre  than  one 
such  lighter,  float  or  raft  of'  timber  being  towed  in 
line  the  white  light  above  referred  to  shall  be  exhibited 
on  the  stern,  or  after  part,  of  the  sternmost  or  last  of 
such  line  (m)  . 
(b)  The  master  of  a  steam  vessel  shall  not  by  night  com- 
mence to  tow  any  lighter  lashed  alongside  such  steam 
vessel  unless  a  white  light  of  the  construction  and 

(«)  New  rule.  duty  of  a  ship  being  so  navigated 

(«)  A    sailing    barge    dredging  to  w&m  an  approacning  viessd,  sea 

down  with  mast  lowered  not  within  The  Jimo   (1894),   7   Asp.   M.    0. 

this     rule.      The     Indian     Chief  506. 

(1888),  14  P.  D.   24.     As  to  the 
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character  above  mentioned  is  exhibited  on  the  side  of 
such  lighter  farthest  from  such  steam  vessel  {y). 
(c)  The  person  in  charge  of  the  lighter,  float  or  raft  of  timber  (32)     . 

upon  which  in  compliance  with  the  foregoing  pro- 
visions, a  white  light  is  exhibited  shall  by  night  after 
the  towage  has  oommenced  and  during  the  towage 
continue  to  exhibit  such  light. 

13.  A  vessel  other  than  a  lighter  or  a  float  or  raft  of  timber  Lights  for 
which  is  being  overtaken  by  another  vessel  shall  exhibit  from  orertaken 
her  stern  to  such  last  mentioned  vessel  a  white  heht,  or  a!  "^®™V„o> 
flare  up  light.  ■  (^^)    ■ 

The  white  light  required  to  be  exhibited  by  this  bye-law  may 
b©  fixed  and  carried  in  a  lantern  and  exhibited  continuously,  but 
in  such  case  the  lantern  shall  be  so  constructed,  fitted  and 
screened  that  it  shall  throw  an  unbroken  Ught  over  an  arc  of  the 
horizon  of  twelve  points  of  the  compass,  viz. : — for  six  points  froni' 
right  aft  on  each  side  of  the  vessel  so  as  to  be  visible  at  a 
distance  of  at  least  one  mile.  Such  Hght  shall  be  exhibited  as 
nearly  as  practicable  on  the  same  level  as  the  side  lights. 

14.  A  vessel  under  one  hundred  and  fifty  feet  in  length  when  Lights  for 
at  anchor  or  moored  {z)  shall,  by  night,  exhibit  forward  where  vessel  at 
it  can  best  be  seen  but  at  a  height  not  less  than  ten  feet  and  ^'^''^o^o' 
not  exceeding  twenty  feet  above  the  hull  a  white  light  (here-  (30) 
inafter  called  the  riding  Hght)  in  a  lantern  so  constructed  as 

to  show  a  clear,  uniform  and  unbroken  light  visible  all  round 
the  horizon  at  a  distance  of  at  least  one  mile. 

Provided  that  in  the  case  of  a  lighter  the  riding  light  may 
be  placed  on  the  highest  available  part  thereof. 

A  vessel  of  one  hundred  and  fifty  feet  or  upwards  in  length 
when  at  anchor  or  moored  shall,  by  night,  exhibit  in  the  forward 
part  of  the  vessel  at  a  height  of  not  less  than  twenty  and  not 
exceeding  forty  feet  above  the  huU  one  such  hght,  and  at  or  near 
the  stern  of  the  vessel  and  at  such  a  height  that  it  shall  be  not 
less  than  fifteen  feet  lower  than  the  forward  light,  another 
such  light. 

Provided  that — 

(a)  Where  masted  vessels  are  lying  made  fast  at  the  moor- 

ings in  the  tiers,  only  the  outermost  off  shore  of  such 
vessels  in  each  tier  shall  be  required  to  exhibit  the 
riding  light. 

(b)  Where  masted  vessels  are  lying  made  fast,  fore  and  aft, 

at  wharves,  piers,  jetties  or  derricks,  only  the  outer- 
most off  shore  of  such  vessels  as  are  in  the  fairway 
shall  be  required  to  exhibit  the  riding  Ught  or  lights 
above  prescribed  {y). 

(c)  Lighters  lying  at  the  usual  barge  moorings  in  the  river 

above  Gravesend,  and  lighters  lying  made  fast  at 
wharves,  piers  or  jetties  or  alongside  vessels  thereat, 
shall  not  be  required  to  exhibit  the  riding  light. 

(«)  New  rule.  ' 

(0)  See  The  St.  Aubin,  (1907)  P.  60;  The  Wega,  (1895)  P.  156. 
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Day  signal 
for  vessel  at 
anchor  in  the 
river  helow 
Bow  Creek. 


Lights  and 
signals  for 
vessel 
aground  in 
or  near  the 
fairway. 


(30,  at  end.) 


Signals  to 
mark  posi- 
'  tions  of 
wrecks. 
(34) 

Dredger's 
lights. 
(35) 


(d)  Every  steam  vessel,  sailing  vessel  or  lighter  moored 
permanently  head  and  stern  in  the  river  shall,  in 
addition  to  or  in  Heu  of  the  riding  light,  exhibit 
such  light  or  lights  as  the  Port  Authority  shall  from 
time  to  time  order  or  direct. 

15.  A  vessel  of  one  hundred  and  fifty  feet  or  upwards  in 
length  shall,  by  day,  when  at  anchor  in  the  river  below  Bow 
Creek,  exhibit  a  black  ball  or  shape  of  not  less  than  two  feet 
in  diameter,  such  ball  or  shape  to  be  fixed  in  the  forward  part 
of  the  vessel  at  a  height  of  not  less  than  twenty  and  not  more 
than  forty  feet  above  the  hull  (a). 

This  bye-law  shall  not  apply  to  vessels  used  as  hulks  and 
moored  fore  and  aft. 

16.  A  vessel  of  one  hundred  feet  or  upwards  in  length,  other 
than  a  lighter,  aground  in  or  near  the  fairway  shall,  by  night, 
exhibit  (6)  in  the  forward  part  of  such  vessel  three  lights  placed 
vertically  of  which  the  centre  one  shall  be  red  and  the  other 
two  white  (such  lights  to  be  visible  all  round  the  horizon  at  a 
distance  of  at  least  one  mile)  and  by  day  shall  exhibit  two: 
black  balls  or  shapes  not  less  than  two  feet  in  diameter  which 
shall  be  placed  vertically  in  the  forward  part  of  the  vessel 
not  less  than  six  feet  apart  (a) . 

A  vessel  of  one  hundred  and  fifty  feet  or  upwards  in  length 
shall  by  night  in  addition  to  the  above-mentioned  lights  exhibit 
the  after  light  required  to  be  carried  by  a  vessel  at  anchor. 

The  lights  or  balls  or  shapes  mentioned  in  this  bye-law  shall 
be  so  placed  that  the  lowermost  in  the  forward  pa,rt  of  the 
vessel  shall  be  at  a  height  of  not  less  than  twenty  feet  and. 
not  more  than  forty  feet  above  the  hull,  and  the  after  light 
not  less  than  fifteen  feet  lower  than  the  lowermost  forw^ard 
light  (a). 

This  bye-law  shall  not  apply  to  vessels  above  London  Bridge 
or  to  vessels  lying  at  tiers,  wharves,  piers  or  jetties. 

17.  All  vessels  when  employed  to  mark  the  positions  of 
wrecks  or  other  obstructions  shall  exhibit  where  the  same  may 
best  be  seen  by  day  a  green  flag  and  by  night  two  white  lights 
placed  horizontally  not  less  than  six  or  more  than  twelve  feet 
apart. 

18.  Every  steam  dredger  moored  in  the  river  shall,  in  addi- 
tion to  the  lights  prescribed  by  Bye-law  14,  exhibit  three  white 
lights  from  globular  lanterns  not  less  than  eight  inches  in 
diameter,  the  said  three  lights  to  be  placed  in  a  triangulax 
form  with  the  apex  uppermost  at  right  angles  to  the  keel  and 
to  be  of  suificient  power  to  be-  visible  at  a  distance  of  at  least 
one  mile,  and  to  be  placed  not  less  than  six  feet  apart  on  the 
highest  part  of  the  framework  athwartships. 


(ffl)  New  rule. 

(6)  And  until  they  can  be  ex- 
hibited give  the  signal  prescribed 
hy   Eule   25.     This   rule  excludes 


the  operation  of  Art.  11,  so  held 
with  regard  to  former  rule.  The 
Bitinia,  (1912)  P.  186. 
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This   bye-law  shall  not  apply  to    dredgers   lying   at  tiers, 
.wharves,  piers  or  jetties. 

19.  (a)  Every  steam   dredger  or  other  vessel   engaged   in  Signals  for 

under-water  work  may  exhibit  where  the  same  may  vessels 
best  be  seen,  by  day,  two  green  flags  and  by  night  in  engaged  in 
addition  to  the  lights  prescribed  by  these  bye-laws  ^"rk"" 
two  green  lighfe  placed  vertically  not  less  than  four 
and  not  more  than  six  feet  apart  (<i). 
(b)  Every  vessel  when  passing  any  craft  exhibiting  the  Approaching 
signal  prescribed  by  this  and  the  previous  bye-law,  craft  engaged 
shall  be  kept  weU  clear  of  such  craft  and  shall  be  ^ht^  ^f^ef-"" 
navigated  with  care  and  caution  and  at  a  speed  and  water  work. 
in  such  a  manner  as  not  to  cause  injury  thereto  or  to 
endanger  the  lives  of  those  engaged  in  under-water 
work  (d). 

20.  The  signals  by  whistle  mentioned  in  the  following  bye-  Signals  by 
laws  shall  be  made  by  steam  whistle  and  shall  not  be  usedon  whistle, 
any  occasion  or  for  any  purpose  except  those  therein  men-  '    ' 
tioned  or  those  from  time  to  time  authorised  by  the  Port  Autho- 
rity and  no  other  signal  by   whistle  shall  be  made  by  any 

vessel  (e). 

21 .  A  steam  vessel  shall  be  provided  with  an  eiRcient  steam  Vessels  to  be 
whistle  so  placed  that  the  sound  may  not  be  intercepted  by  provided  with 
any  obstruction,  and  with  an  efficient  fog  horn  to  be  .sounded  aSnaUhiff'"'^ 
by  mechanical  means,  and  also  with  an  efficient  bell.     A  sail-  instruments, 
ing  vessel  of  twenty  tons  gross  tonnage  or  upwards  shall  be  (36) 
provided  with  a  similar  fog  horn  and  bell.     A   dredg'er(d') 

shall  be  provided  with  an  efficient  gong. 

22.  All  signals  prescribed  by  these  bye-laws  for  vessels  under  Sound  signals 
way  shall  be  given: —  for  vessels 

(1)  By  steam  vessels — on  the  steam  whistle.  ""  ^'(set^ 

(2)  By  sailing  vessels  and  vessels  which  are  being  towed 

and  are  not  under  steam,  other  than  lighters — on  the 
fog  horn. 

23.  When  a  steam  vessel  under  way  is  about  to  turn  round  Vessel  turning 
she  shall  signify  the  same  by  four  short  blasts  (/)  of  the  steam  '^°""^'.  „> 
whistle  in  rapid  succession  followed  after  a  short  interval  if  ^    ' 
turning  with  her  head  to  starboard  by  one  short  blast,  and  if 

with  her  head  to  port  by  two  short  blasts,  and  whilst  turninig 
shall  repeat  such  signal  to  any  approaching  vessel  which  latter 
vessel  shall  take  action  to  avoid  collision. 

24.  When  a  steam  vessel  under  way  is  for  any  reason  not  Vessel  not 

((A  New  rule.  of  turning.  The  New  Pelton, 
(e)  Under  a  former  rule,  which  (1891)  P.  258.  And  see  The  Ear- 
<!ontained  a  similar  prohibition,  a  berton,  (1913)  P.  149;  The  Wega, 
vessel  was  held  to  blame  for  not  (18'95)  P.  156.  A  steamship  turn- 
giving  a  warning  whistle  when  ing  Inust  give  the  three-blast 
rotm£ng  a  bend.  The  Kennet,  signal  under  Eule  27,  as  well  as 
(1912)  P.  114.  tte  four-blast  signal,  if  her  en- 
'  (/)  The  former  rule  prescribed  gines  working  astern  send  the 
four  blasts  only.  Under  that  rule  vessel  bodily  astern  for  any 
held  that  the  four-blast  signal,  not  material  distance,  e.g.,  for  a 
,the  three-blast,  should  be  given  length  and  a  half.  The  Anoona, 
when  going  astern  for  the  purpose  (1915)  P.,  200. 
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under 
command. 

(40) 


Vessel 
aground. 


Vessel  coming 
out  of  dock 
or  leaving 
wharf,  &c. 

(41) 


Sound  signals 
for  a  steam 
-vessel  in  sight 
of  another 

vessel. 
(39)  (42) 


Sound  signals 
for  reiisels  in 
fog,  &c. 
(36) 


under  command  or  is  unable  to  manoeuvre  as  required  by  these 
bye-laws,  she  shall  signify  the  same  to  any  approaching  vessel ' 
by  four  short  blasts  on  her  steam  whistle  in  rapid  suoeession 
and  thereupon  such  approaching  vessel  shall  take  action  to 
avoid  collision  Qi). 

25.  When  a  steam  vessel  under  way  takes  the  ground  she 
shall  immediately  signify  the  same  by 'five  or  more  short  blasts 
on  her  steam  whistle  in  rapid  succession  and  shall  repeat  such 
signal  at  short  intervals  until  she  shall  have  exhibited  the. 
lights  or  signals  prescribed  by  Bye-law  16  («). 

26 .  A  steam  vessel  coming  out  of  dock  or  leaving  a  wharf  or 
tier  shall  signify  the  same  by  a  prolonged  blast  of'  the  steam 
whistle,  except  in  the  case  of  a  vessel  coming  out  of  the  St., 
Katharine  Docks  requiring  the  baScules  of  the  Tower  Bridge 
to  be  raised  in  order  to  get  into  position  in  the  river  whidi; 
shall  signify  the  same  by  a  prolonged  blast  of  the  steam  whistle 
followed  by  three  short  blasts  in  rapid  succession. 

.  In  the  case  of  a  vessel  not  under  steam  the  tug  in  attendance 
shall  make  the  foregoing  signals. 

27.  When  vessels  are  in  sight  of  one  another,  a  steam  vessel 
under  way  in  taking  any  course"  authorised  or  required  by  these 
bye-laws  shall  indicate  that  course  by  the  following  signals  on 
her  steam  whistle,  viz.: — 

One  short  blast  to  mean  "  I  am  directing  my  course  to  star-: 

board." 
Two  short  blasts  to  mean  "  I  am  directing  my  course  ta 
'■■y     port." 
Three    short    blasts    to    mean    "  My    engines    are    going 

astern"  (fc). 

28.  In  fog,  mist,  falling  snow  or  heavy  rain  storms,  whether 
by  day  or  night  the  signals  described  in  this  bye-law  shall  be 
used  as  follows,  viz.: — 

(a)  A  steam  vessel  having  way  upon  her  shall  sound  at 

intervals  of  not  more  than  two  minutes  a  prolonged 
blast. 

(b)  A  steam  vessel  under  way  but  stopped  and  having  no 

way  upon  her  shall  sound  at  intervals  of  not  more 
than  two  minutes  two  prolonged  blasts  with  an  in- 
terval of  about  one  second  between  them, 
(o)  A  steam  vessel  dropping  up  or  down  the  river  with  her 


(A)  In  The  Longnewton  (1888), 
6  Asp.  M.  C.  302,  a  sailing  barge* 
was  found  in  fault  for  disr^ardiug 
a  stetoner's  signal  given  under  a 
similar  rule.  The  steamer's  diffi- 
culties were  created  by  causes  be- 
yond her  control.  It  was  not  de- 
cided whether,  if  this  had  not  been 
the  case,'  the  barge  would  neces- 
sarily have  been  in  fault  for  taking 
no  step;  but  Sir  James  Hannen 
expressed  the  opifiion  that  in  any 
case  the  prudent  course  for  a  salt- 
ing ship  would  be  to  act  at  onoe 


upon   hearing    the   signal. 

(«)  A  new  -rule:  see  The  Broms- 
grove,  (1912)   P.  186. 

(K)  A  vessel  turning  and  giving 
the  appropriate  four-blast  s^;nal 
is  not  required  to  give,  in  addi- 
tion, three  short  blasts  when,  in 
the  process  of  turning,  her  engines 
"are  going  astern.  The  Harberton, 
(1913)  P.  149.  It  is  wroi^  to 
give  the  three-blast  signal  when 
goin^  astern  for  the  purpose  of 
turmng.  The  New  Pelton,  flS91> 
P.   258. 
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anchor  on  the  ground  shall  sound  at  intervals  of  not 
more  than  two  minutes  two  prolonged  blasts  with  an 
interval  of  about  one  second  between  them  (I). 

(d)  A  vessel  when  towing  shall  sound  at  intervals  of  not  more 

than  two  minutes  three  blasts  in  succession,  viz.: — one 
prolonged  blast  folloT*ed  by  two  short  blasts.  A 
vessel  towed  may  give  this  signal  and  she  shall  not 
give  any  other. 

(e)  A  steam  vessel  under  way  about  to  turn  and  whilst  turn- 

ing round  shall  sound  at  intervals  of  not  more  than 
two  minutes  four  short  blasts  in  rapid  succession  fol- 
lowed, if  turning  with  her  head  to  starboard  by  one 
short  blast,  and  if  with  her  head  to  port,  by  two 
short  blasts  (m) . 

(f)  A  steam  vessel  under  way  which  for  any  reason  is  not 
'  under  command  or  which  is  unable  to  manoeuvre  as  re- 
quired by  these  bye-laws  shall  sound  at  intervals  of 
not  more  than  two  minutes  four  short  blasts  in  rapid 
suooession. 

(g)  A  sailing  vessel  under  way  shall  sound  at  intervals  of 

not  more  than  one  minute  when  on  the  starboard  tack 
one  blast;  when  on  the  port  tack  two  blasts  in  succes- 
sion;   and  when  with  the  wind  abaft  the  beam  or 
becalmed  three  blasts  in  succession, 
(h)  A  vessel  when  in  the  fairway  (n)  and  not  under  way  shall  (38) 

at  intervals  of  not  more  than  one  minute  ring  the  bell 
rapidly  for  about  five  seconds  (0). 
(i)  A  dredger  when  in  the  fairway  and  not  under  way  shall 
at  intervals  of  not  more  than  one  minute  sound  a 
gong  rapidly  for  about  five  seconds  (m) . 
Sailing  vessels  of  less  than  twenty  tons  gross  tonnage  and 
lighters  shall  not  be  obliged  to  give  the  above-mentioned  signals 
but  if  they  do  not  they  shall  make  some  other  efficient  sound 
signal  at  intervals  of  not  more  than  one  minute. 

This  bye-law  shall  not  apply  to  keels,  boats,  randans, 
wherries,  skifis,  dingeys,  shallops,  punts,  canoes,  floats  or  rafts 
of  timber. 

29.  {Identical  with  Art.  16.)  Speed  in,  og. 

30.  (a)  The  master  of  every  vessel  intending  to  pass  up  the  j^.     ^    ' 

river  through  the  Tower  Bridge  and  requiring  the  signals  for 
bascules  to  be  raised  shall  notwithstanding  any  pre-  vessels  re- 
vious  bye-law  or  regulation  and  in  addition  to  the  quiring  the 

(T)  New  rule.  "  water  upon'  which  vessels  of  com- 

(m)  New  rule.  meroe  habitually  move";  not  neces- 

(»)  A  sailing  barge,  brought  up  sarily     the     deep-water     chajinel 

above  and  inside  the   West  Blyth  marked  by  buoys.     The  Oliver,  22 

buoy,  was  held  to  be  in  the  fairway  Fed.  Eep.   848. 

so  as  to  be  required  to  ring  her  (0)  A  ship  that  has  accidentally 

bell.      The    Blue    Bell,    (1895)    P.  taken  the  ground  is  not  required  to 

242:     of.     The    Olutha    Boat    147,  ring  a  bell:   The  Carlotta,   (1899) 

(1909)  P.  36.    In  America  "fair-  P.  223,  229. 

way "    has    been  defined   to  mean 
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basoulesof  ordinary  lights  to  be  exhibited  by  such  vessel  when 

Tower  Bridge  under  way,  exhibit  before  arriving  at  Cherry  Garden 

Pier,  and  shall  continue  to  exhibit  until  such  vessel 
shall  have  passed  through  the  said  bridge,  'the  follow- 
ing signals  (p)  :— 

(i)  By  day;  one  black  ball  not  less  than  two  feet  in 
diameter  placed  in  such  a  position  on  such  vessel 
where  it  can  best  be  seen  ai  a  height  above 
tlie  hull  of  not  less  than  twenty  feet, 
(ii)  By  night,  two  red  lights  in  globular  lanterns  of 
not  less  than  eight  inches  each  in  diameter 
placed  vertically  six  feet  apart  at  a  height  of 
not  less  than  twenty  feet  above  the  hull ,  and 
in  such  a  position  where  they  can  best  be 
seen,  and  so  constructed  as  to  show  a  clear, 
uniform  and  unbroken  light  visible  all  round 
the  horizon  at  a  distance  of  at  least  one  mile 
on  a  dark  night  with  a  clear  atmosphere. 

(b)  The  master  of  every  vessel  intending  to  pass  down  the 

river  through  the  said  bridge  and  requiring  the  bas- 
cules to  be  raised  shall  notwithstanding  any  previous 
bye-law  or  regulation  and  in  addition  to  the  ordinary 
lights  to  be  exhibited  by  such  vessel,  exhibit  the 
signals  prescribed  by  sub-clause  (a)  of  this  bye-law 
until  the  vessel  has  passed  through  the  said  bridge. 

(c)  The  master  of  every  steam  vessel  intending  to  jpass  up 

the  river  through  the  said  bridge  and  requiring  the 
bascules  to  be  raised  shall  in  foggy  weather  in  addition 
to  the  signals  prescribed  by  sub-clause  (a)  of  this 
bye-law  give  when  passing  Cherry  Garden  Pier  a 
signal  by  one  prolonged  blast  of  the  steam  whistle 
of  not  less  than  five  seconds'  duration  followed  -by, 
three  short  blasts  in  rapid  succession,  and  shall  con- 
tinue to  give  such  signal  at  moderate  intervals  until 
the  vessel  is  in  sight  of  the  said  bridged 

This  signal  shall  not  be  used  in  clear  weather. 

(d)  The  master  of  every  steam  vessel  intending  to  pass  down 

the  river  through  the  said  bridge  and  requiring  the 
bascules  to  be  raised  shall  both  in  foggy  and  clear 
weather  in  addition  to  the  signals  prescribed  by  sub- 
clause (a)  of  this  bye-law  give  the  sound  signal  men- 
tioned in  sub-clause  (c)  of  this  bye-law  when  such 
vessel  is  ready  and  in  position  to  proceed  through 
the  said  bridge. 

Sailing  31.  (Identical  ivith  Art.  17.) 

vessels.  33.  (Identical  with  Art.  20.) 

g.  J  33.  Every  steam  vessel  proceeding  up  or  down  the   river 

sailing-vessels,  shall  when  it  is  safe  and  practicable  keep  to  that  side  of  mid- 
f45)  channel  which  lies  on  the  starboard  side  of  such  vessel  (p)  and 

Rule  for  riyer.  when  two  steam  vessels  proceeding  in  opposite  directions  the 

(46) 

(p)  New  rule. 
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one  up  and  the  other  down  the  river  axe  approaching  each  other 
so  as  to  involve  risk  of  oolUaion  they  shall  pass  port  side 'to 
port  side  (q)  unless  tlie  special  circumstances  of  the  case  make 
departure  from  this  bye-law  necessary.     (See  Bye-law  41.) 

34.  Every  steam  vessel  crossing  (r)  from  one  side  of  the  river 
towards  the  other  side  shall  do  so  at  a  proper  time  having 
regard  to  vessels  navigating  up  and  down  the  river,  and  shall 
be  naviga,ted  so  as  not  to  cause  obstruction  injury  or  damage 
to  any  other  vessel  (s). 

-  35.  Steam  vessels  plying  as  ferries  when  crossing  directly 
from  one  side  of  the  river  towards  the  other  side  shall  keep 
out  of  the  way  of  vessels  navigating  up  and  down  the  river  (ss) . 

36.  Every  steam  vessel  navigating  against  the  tide  shall  on 
approaching  (t)  points  or  sharp  bends  in  the  river  ease  her 
speed  and  if  necessary  stop  and  wait  (u)  before  rounding  so 
as  to  allow  any  vessel  navigating  with  the  tide  to  round  and 
pass  clear  of  her. 

37.  (Identical  with  Art.  24.) 

38.  Where  by  these  bye-laws  one  of  two  vessels  is  to  keep 
out  of  the  way  the  other  shall  when  it  is  safe  and  practicable 
keep   her  course  (x) . 

(q)  Li  r/i«  Odessa  (1882),  4  Asp. 
M.  O.  493  (followed  in  The  Ber- 
rington  and  The  Ostrich,  Ad.  Div. 
9ih  March,,  1883;  but  cf.  The 
Joseph  Eichett,  SMp.  (^az.  March 
5th,  1901),  it  was  held  that  these 
words,  in  former  rules,  were  not 
to  be  interpreted  in  the  same  way 
as  the  "  end-on "  rule  (Art.  18) 
of  the  sea  regulations.  Two  vessels 
approaching  each  other,  one  bound 
up  and  the  other  down  the  river, 
may  be  within  the  Thames  rule, 
although  not  end-on,  or  nearly 
end-on,  within  the  meaning  of  the 
sea  regulations.  The  Thame3  rule 
applies  if  tiie  ships, are  on  courses 
which  involve  risk  of  collision,  but 
not  otherwise.  '  See  The  Guildhall, 
(1908)  P.  29;  (1908)  A.  C.  159; 
The  Lady  Wodehouse  (1886^),  2 
Times  L.  E.  252."  The  rule  does 
not  apply  to  a  shi^  with  no  way 
'on  her,  waiting  under  a  point  for 
other  ships  to  pass  clear.  The 
■Altyre,  Ad.  Div.  27th  Feb.  1885, 
and  on  this  point  sea  alsd  The 
Libra   (1881),  6  P.   D.   139.      '^ 

(r)  As  to  when  a  VMsel  is  held 
to  be  crossing  the  river,  see  The 
John  Bollway,  (1900)  P.  37;  The 
-River  Lerwent  (1891),  7  Asp. 
M.  C.  409;  The  Schwan  (1889),  6 
Asp.  M.  C.  409. 
■    («)  New  ride. 

(ss')   New  rule.     Under   forthe* 


Steam  vessel 

crossing  river. 

(48) 


Steam  ferries 

crossing  river. 

(48) 

Steam  vessel 
approaching 
points. 
(47) 


Overtaking 


rules  all  vessels  crossing  had  to 
keep  out  of  the  way.  See  The 
Sohwan  (1889),  6  A^p.  M.  C.  409; 
The  Riv^  Lerwent  (1891),  7  Asp. 
M.  C.  37;  The  John  ffollway, 
(1900)  P.  37. 

(0  In  The  Margaret  (1884),  9 
P.  D.  47;  9  A.  C.  873,  the  mean- 
ing of  the  expression  "  rounding  " 
a.  point  used  in  former  rules  was 
much  discussed.  Butt,  J.,  and  the 
House  of  Lords  held  that  it  con- 
templated two  vessels  in  different 
readies  sighting  each  other  over 
the  point,  or  at  any  rate  before 
they  both  arrive  off  the  point. 
See  also  The  Ovingdean  Grange, 
(1902)  P.  208. 

(«)  This  does  not  mean  that  she 
is  to  wait  in  the  slack  water  or 
eddy  under  •  the  point.  "  I  think 
the  nleaning  of  tlxat  is,  that  she 
shall  so  far  check  her  speed  as  to 
prevent  her  coming  up  to  the  point 
at  the  same  time  when  the  other 
vessel  would  come  there."  Per 
Brett,  L.  J.;-  The  Libra  (1881), 
6  P.  D.  13&,  145;  and  see  The 
■Margaret  (1884), '9  P.  D.  47,  50; 
and  see  per  Lord  Wafson,  9  A.C. 
885. 

(a;)  In  The  Sherryvore,  Ad.  Div. 
iOth  Aug.  •  1886,  Sir  J.  Hannen 
said  that  "  keep,  her  course  "  did 
not  mean,  in  the  case  of  a  vessel 
rounding    a    point,    that   she  was 


(52) 

Keeping 
course. 
(52) 
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Beduction 
of  speed. 
(49) 
GiOBsing 
ahead. 
Bangers  of 
navigation- 
(28.  Prelim.) 

Look-out,  &c, 
(28.  Frelim.) 


Navigation  in 


ground, 

Gravesend 

Keach. 

(8) 


Xiimits  of 


ground. 


39.  (Identical  with  Art.  23.) 

40.  {Identical  with  Art.  22)  («/). 

41.  The  master  of  every  vessel  in  obeying  these  bye-laws 
shall  have  due  regard  to  all  dangers  of  navigation  and  collision 
■and  to  any  special  circumstanosis  which  may  render  a  departure 
from  them  necessary  in  order  to  avoid  immediate  danger. 

'■  42.  The  master  of  every  vessel  shall  keep  or  cause  to  be 
kept  a  proper  look  out  and  shall  comply  with  all  bye-laws  as 
to  lights  and  signals  and  shall  observe  all  precautions  which 
may  be  required  by  the  ordinary  practice  of  seamen  or  by  the 
special  circumstances  of  the  case  {z) . 

43.  All  vessels  navigating  (a)  Gravesend  Eeach  shall  be  kept 
to  the  northward  of  the  anchorage  ground  hereinafter  defined. 

This  bye-law  shall  not  apply  to  vessels  navigating  the  said 
Reach  which  are  proceeding  to  the  anchorage  ground  for  the 
purpose  of  obtaining  Customs  clearance  therein  or  to  or  from  an 
anchorage  or  moorings  therein  or  to  vessels  going  alongside 
or  leaving  the  hulks  permanently  moored  therein. 

AU  vessels  anchoring  in  the  said  Reach  shall  bring  up  in  such 
anchorage  ground  and  all  vessels  so  anchoring  and  remaining 
beyond  a  period  of  twenty-four  hours  shall  be  moored. 

The  anchorage  ground  is  that  portion  of  the  said  Reach' 
which,  lies  within  the  boundary  lines  hereinafter  described. 

The  southern  boundary  line  is  that  part  of  the  south  shore 
which  lies  between  the  northern  and  eastern  boundary  lines. 

The  northern  boundary  line  is  an  imaginary  line  drawn  from 
the  Northfleet  Lighthouse  (S.  88°  E.  true)  on  with  the  northern- 
most of  three  high  chimneys  at  the  Cement  "Works  at  Northfleet 
extending  eastward  to  the  eastern  boundary  line. 

The  eastern  boundary  line  is  an  imaginary  line  drawn  from 
the  Explosives  Notice  Board  in  Higham  Bight  (N.  true)  and 
extending  northward'  until  it  meets  the  northern  boundary  line. 

N.B. — At  night  the  Northfleet  Lighthouse  shows  a  white 
occulting  light  to  the  northward  of  the  northern  boundary  Hne 
and  a  red  occulting  light  to  the  southward  of  such  line,  over 
the  anchorage'  ground. 

44.  Channel  not  to  be  obstructed  above  Richmond  lock(y). 

45.  As  to  removal  of  obstructions  above  Richmond  lock{y). 


necessarily  to  keep  at  tlie  same  dife- 
tanoe  from  either  shore.  If  there 
were  a  "  clear  eye  "  elsewhere,  she 
was  at  liberty  to  approach  either 
shore  to  avail  herswf  of  it.  See 
also,  as  to  this  rule,  The  Sohwan 
(1889),  6  Asp.  M.  C.  409;  and 
The  River  Derwent  (1891),  7  Asp. 
M.O.  87.  At  the  date  of  these 
decisions  ■there  was,  however,  juy 
rule  directing  vessels  to  keep  to 
the  starboard  side  of  mid-channel; 
see  Rule  33.  Note  that  in  this 
rule  the  words  "  and  speed "  are 
omitted. 


(y)  New  rule. 

(2)  A  barge,  though  not  under 
way,  should  have  a  man  on  board, 
if  in  a  dangerous  position,  to  warn 
approaching  vessels.  The  St. 
Aubin,  (1907)  P.  60. 

(o)  A  vessel  moving  from  buoy 
to  biioy  within  the  anchorage 
grotmd  for  the  purpose  of  bringing 
up  at  the  first  one  that  is  vacant 
is  not  "navigating  Gravesend 
Re?ich  "  within  the  meaning  of  a 
former  rule  in  similar  terms.  The 
City  of  Delhi  (1887),  6  Asp,  M.  0. 
209. 
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46.  No  float  or  floats  or  raft  or  rafta  of  timber  either  singly  As  to  floats 
or  together  exceeding  sixty  feet  in  length  (excepting  timber  or  rafts  of 
in  one  length)  and  twenty  feet  in  width  shall  save  when  in  the  ^^"^"^^/y. 
act  of  entering  or  leaving  any  dock  or  canal  be  under  way  or  ^  ' 

.  navigated  in  the  river  unless  such  float  or  floats  or  raft  or  rafts 
1)6  towed  by  a  steam  vessel  efficient  for  the  purpose  in  which 
case  the  same  shall  not  exceed  one  hundred  and  fifty  feet  in 
length  (excepting  timber  in  one  length)  and  thirty  feet  in 
width,  nor  in  either  case  shall' any  following  float  or  raft  of 
timber  go  within  a  distance  of  three  hundred  yards  of  any  other 
such  float  or  raft. 

47.  Notice  to  be  given  of  position  of  vessel  sunk  in  river  (c). 

48.  Notice  to  be  given  of  position  of  anchor  left  in  the  river.  (9) 

49.  No  anchor  of  a  vessel  at  the  tiers  shall  be  allowed  to  lie  Anchors  in 
or  remain  in  the  river  outside  of  the  line  of  the  tiers.  '■^®  "Yn^,- 

50.  Every  vessel  when  navigating  or  lying  in  the  river  shall  How  anchor 
carry  her  anchor  in  such  a  position  as  not  to'  cause  injury  or  to  be  carried, 
damage  to  arty  other  vessel  (<i).  (H) 

51.  No  steam  vessel  shall  be  worked,  navigated  or  placed  on  Navigation 
or  anchored  or  moored  in  the  river  within  three  hundred  and  5?*'^     . 
sixty -feet  of  His  Majesty's  dockyard  or  arsenal  at  Woolwich  or  ^i-geu^l  ot 
of  His  Majesty's  victualling-yard  at  Deptford  except  steami  victualling- 
vessels  belonging  to  or  employed  in  the  service  of  His  Majesty  yard. 

his  heirs  or  successors.  (12) 

52.  No  steam  vessel  attached  to  any  mooring  buoy,  mooring  Working 
post,  dolphin,  jetty  or  landing  place  shall  work  her  engines'  engines  at 
so  that  injury  or  damage  may  be  caused  to  such  mooring  buoy,  """""nf) 
mooring  post,  dolphin,  jetty  or  landing  place  or  any  vessel  or 

thing  whatsoever  .- 

53.  The  master  of  every  steam  vessel  navigating  the  river  Master  to 
.shall  be  on  one  of  the  paddle  boxes  or  on  the  bridge  of  such  he  on  bridge. 

steam  vessel  during  the  whole  of  the  time  it  is  under  way  (e),  ^    ' 

and  shall  remove  or  cause  to  be  removed  any  person  other  than 
the  crew  and  pilot  who  shall  be  on  the  paddle  boxes  or  bridge 
oi  such  steam  vessel. 

54.  Precautions  in  taking  in  or  discharging  ballast.  (15) 

55.  No  lighter  or  sailing  barge  shall  lie  in  or  be  navigated  Freeboard  of 
on  the  river  below  Battersea  Bridge  without  having  a  free-  ^^'■'^®,jg 
board  of  at  least  flfteen  inches,  such  freeboard  to  be  measured  ^ 
amidships,   and  coamings   (if  any)  may  be  included  in  such 
measurement,  but  in  no  case  must  the  top  of  the  deck  or  gun- 
wale be  less  than  three  inches  above  the  water's  edge  when 

Cc)  New  rule  -A-sp.    M.    C.    304;    The  Margaret 

(4  Former  rules  preaeribei  how  (1881),  6  P.  D.  76;  The  Dunstan- 

anchors  should  be  carried:  for  de-  borough,     (1892)     P.     863;     The 

cisions  on  efEect  of  these  rules,  see  Monte  Rom,  (1893)  P.  23. 

The  J.  E.  Hinde,  (1892)  P.  231;  («)  As  to  temporary  absence,  see 

'The   Six   Sisters,    (1900)    P.    302;  The  Umsinga,  (1911)  P.  234. 

The  Hose   of  England    (1887),   6 
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No  vessel  to 
be  moored  to 
piers,  &o. 
■without  per- 
mission. 
(20) 

Vessels  to  be 
navigated 
singly  except 
when  towed. 
(22) 

Not  more  than 
six  vessels  to 
he  towed  at 
one  time 
below  Chelsea 
Bridge. 
(23) 


Not  more  than 
six  vessels  to 
he  towed  at 
one  time 
above  Chelsea 
Bridge. 
(24) 


Vessels 

approaching 

KewtoU 

collecting 

station. 


sueli  craft  is  decked  and  hatched  or  less  than  six  inches  above 
the  water's  edge  when  such  craft  is  open. 

Provided  that  this  bye-law,  shall  not  apply  to  a  lighter  or 
sailing  barge  when  being  loaded  or  discharged. 

56.  No  vessel  shall  be  moored  to  or  remain  at  any  pier  or 
premises  belonging  to  the  Port  Authority  without  the  permis- 
sion of  the  oflEicer  in  charge  of  such  pier  or  premises  being  first 
obtained,  and  every  vessel  so  moored  or  remaining  by  permis- 
sion shall  move  away  when  ordered  by  such  officer  so  to  do. 

57.  All  vessels  unddr  way  in  the  river  shall  be  navigated 
singly  and  separately  except  small  boats  fastened  together  or 
towed  alongside  or  astern  of  other  vessels,  and  except  vessels 
towed  by  steam  vessels. 

58.  Vessels  towed  by  steam  vessels  navigating  the  river  below 
Chelsea  Bridge  shall  if  more  than  two  in  number  be  placed  two 
abreast  (except  vessels  not  exceeding  fourteen  feet  nine  inches 
in  width  which  fQay  be  placed  three  abreast),  and  not  more  than 
six  (/)  of  any  such  vessels  shall  be  towed  together  at  the  same 
time,  and  no  tow  of  vessels  shall  exceed  in  length  the  following 
limits,  namely :^- 

Above  London  Bridge  400  feet 

Between   London   Bridge  and  the  landing 
place    at    the    end    of    Trinity    Street, 

Charlton 320  feet 

Below  the  said  landing  place  400  feet 

to  be  calculated  from  the  stern  of  the  vessel  towing  to  th.e 
stern  of  the  aftermost  vessel  towed. 

A  steam  vessel  may  tow  another  vessel  lashed  alongside  of 
her,  but  shall  not  at  any  one  time  tow  more  than  one  vessel- 
in  such  a  manner. 

The  provisions  of  this  bye-law  as  to  the  number  and  dispo- 
sition of  the  vessels  shall  not  apply  when  such  vessels' 
are  being  moved  at  the  entrance  of  a  dock  within  the  radius; 
of  such  dock  or  are  being  moved  between  adjoining  tiers  oi- 
barge  roads  on  the  same  side  of  the  river  or  between  a  derridk 
and  barge  roads  where  the  distance  between  such  derrick  and 
barge  roads  does  not  exceed  one  hundred  yards. 

69 .  Vessels  towed  by  steam  vessels  navigating  the  river  above 
Chelsea  Bridge  may  be  placed  in  a  single  line  but  shall  not  be 
placed  more  than  twd  abreast  (except  vessels  not  exceeding 
fourteen  feet  nine  inches  in  width  which  may  be  placed  three 
abreast),  and  not  more  than  six  of  any  such  vessels  shall  be 
towed  together  at  the  same  time  and  the  distance  between  any 
two  of  the  vessels  so  towed  shall  not  exceed  fifty  feet. 

60.  The  master  of  every  steam  vessel  which  is  being  u^ed 
as  a  tug  shall  when  approaching  the  toll  collecting  station  at 
Kew  so  navigate  his  vessel  as  to  avoid  overcrowding  at  the  said 
station,  and  shall  if  necessary  ease  the  speed  of  his  vessel  at  a 


(/)  See  Gadney  v.  Rough  (1879),  40  L.  T.  258. 
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sufficient  distance  from  the  said  station  to  allow  for  the  collec- 
tion of  tolls  from  any  other  vessel,  and  shall  if  necessary  stop 
and  await  his  turn  for  payment  of  tolls,  such  turn  to  be  deter- 
mined according  to  the  order  of  arrival  of  vessels  (g). 

61.  A  lighter  when  under  -way  (h)  on  the  river  shall  have  Number  of 
at  least  one  competent  man  constantly  on  board  for  the  navi-  handBon 
gation  and  management  thereof  and  a  lighter  exceeding  fiftj-  lighters. 
tons  but  of  not  more  than  one  hundred  and  fifty  tons  burden  ^'^'^^ 
shall  when  under  way  have  one  man  in  addition  (i)  constantly 

on  board  and  a  lighter  exceeding  one  hundred  and  fifty  tons 
burden  shall  when  under  way  have  two  men  in  addition  con- 
stantly on  board  to  assist  in  the  navigation  and  management  m 
of  the  same. 

Provided  that  where  a  lighter  is  in  tow  of  a  steam  vessel  oi' 
is  being  moved  between  any  vessels  or  places  a  distance  nor 
exceeding  two  hundred  yards  one  competent  man  on,  sucli 
lighter  shall  be  sufficient. 

The  word  "burden"  in  this  bye-law  shall  have  the  saimf 
meaning  as  the  expression  "  burden  tonnage  "  defined  by  the 
Thames  Watermen's  and  Lightermen's  Act,  1893.  ; 

62.  No  vessel  without  the  consent  of  the   Port  Authority  Vessel  not  to 
shall  be  placed  or  be  permitted  to  remain  in  such  a  position  obstruct  dock 
as    to    obstruct    or    interfere    with    the    access    to    any    dock  ^"^  ™^''®' 
entrance  (j) . 

63.  Vessel  not  to  be  ■moored  or  placed  in  front  of  towing  path. 

64.  "When  any  vessel  is  stopped  between  the  towing  path  As  to  towing 
and  the  navigable  channel,  the  mast,  or  towing  mast  or  the  ^^Jj^^^^'r^jf 
funnel  (if  any)  shall  be  lowered  so  as  to  permit  the  towing  vessels 
lines  of  any  other  vessel  to  pass  without  obstruction,  and  when 

any  vessel  shall  be  moored  at  any  wharf  or  elsewhere  in  the 
river  the  same  shall  be  securely  made  fast  at  both  ends  thereof 
a.nd  shall  be  laid  as  close  to  and  along  the  side  or  front  of 
such  wharf  or  mooring  place  as  conveniently  may  be. 

65.  Mode  of  tomng  from  the  bank.  66.  Master  of  vessel 
to  obey  directions  of  officers  of  Port  Authority.  67.  House- 
boat and  steam  launch  not  to  lie  in  any  part  of  the  river  marked 
off  by  Tort  Authority.  68.  Intoxication,  abusive  language, 
Se.  69.  As  to  payment  of  tonnage  dues  on  vessel  not  entered 
at  the  Customs. 

70  The  owner  or  occupier  of  any  pier,  jetty  or  other  struc-  Pier,  jetty, 
ture  in  the  river,  or  on  the  shore  thereof  shall  light  or  mark  *",-  *°  ^«    , 
such  pier,  jetty  or  other  structure  in  such  manner  as  the  Port  Jj^^^^tl'"" 
Authority  may  from  time  to  time  direct.  (ig) 

71  As  to  advertisement  on  vessel  or  river.  72.  Trespassing 
on  towing  path.     73.  Removing  material,  dc.      74.  Vessel  not 

,•.  TCTg,^  j.^!^  an  apprentice  is  a  compel ent  men. 

,     (A>  As  to  having  a  man  en  board  OoaUng    v      N^wtm      Go  ling    v. 

when  not  under  way,  see  The  St.  Maffers    (WQS)  1  Q.  B.  793. 

Aubin,  (1907)  P.  60.  (?)  New  rule. 

(»■)  Must  be  a  oompejent  man; 

M. 
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to  stop  in  Richmond  Lock.  J5.  Sail  not  to  be  used  in  Rich- 
mond Lock.  76.  Vessel  to  be  made  fast  in  Richmond  Lack. 
77.  Injury  to  bank.  78.  Trespassing  on  land  adjoining  tow- 
ing paths  and  injuring  loorks.  79.  Persons  not  to  meddle 
with  sluices.  80.  Vessel  on  river  at  boat  race,  regatta,  cfc, 
not  to  obstruct.  81.  As  to  offence  against  decency,  bathing, 
(6c.      82.  Penalty  for  breach  of  bye-laws. 


Regulations  as  to  '^atermen.  Lighters,  Tugs,  dc. 

Thames;  By  sect.   80  of  22  &  23  Viot.  o.   133   (Local),  amended  by  27  &  28 

watermen.  Vict.  u.  113,  the  master,  wardens,  and  assistants  of  the  Company  of 
Watermen  and  Lightermen  of  the  Kiver  Thames  are  empowered,  subject 
to  the  approval  of  the  Thames  Conservators,  to  make  bye-laws  "  for 
)  carrying'  into  effect  the  purposes  of  the  Act,"  including,  inter  alia,  the 
making  of  "  proper  regulations  for  the  navigation  of  barges,  lighters, 
boats,  and  other  like  craft  .  .  .  for  the  E63urity  of  passengers  .  .  .  and 
for  the  orderly  conduct  of  traffic."  Bye-laws  have  been  made  under  the 
above  Acts,  some  of  which  have  to  be  construed  with  reference  to  the 
Thames  Rules.  The  following  are  oases  upon  the  Watermen's  Act  bye- 
laws:— Pej*«>js  V.  Gingell  (1886),  50  J.  P.  277;  SoUes  v.  Newell 
(1890),  25  Q.  B.  D.  335;  Elmore  v.  Hunter  (1877),  3  C.  P.  D.  116; 
Goldsmith  v.  Slattery  (1890),  63  L.  T.  273;  Duchham  v.  Gihhs,  (1900) 
1  Q.  B.  394. 


TYNE. 


Tyne.  The  River  Tyne  bye-laws  of  15th  November,  1884,  are  made  under 

the  River  Tyne  Improvement  Act',  and  the  Acts  incorporated  therewith. 
(See  the  Tyne  Improvement  Acts  of  1850,  1852,  1857,  1859,  1861,  1865, 
and  1877;  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847.)  They 
provide  for  (5)  the  mooring  of  vessels  under  the  harbour-master's  orders; 
anchors  not  to  be  let  go ;  (6)  dismantling ;  (7)  anchors  to  be  on  deck  or 
hung  from  hawse-pipe;  (9)  one  vessel  only  to  lie  at  a  staith;  (10)  vessels 
not  to  lie  between  tiers;  (11)  steamers  moored  not  to  move  engines. 
The  rule  as  to  steamships'  lighia  (12)  is  the  same  as  Art.  3  of  the  Sea 
Regulationp,  except  as  to  steamships  without  foremast,  which  may  carry 
the  masthead  light  on  a  staff,  as  in  the  Tees  .Rules  (sKpra,  p.   528) ; 

(13)  steamships  towing,  to  parry  a  se:ond  light  on  the  .foremast  or  staff; 

(14)  steamships  and  sailing  ships  being  towed  and  steamships  under 
sail  to  carry-  side  lights  only;  (15)  stern  light  to  be  shown  to  overtaking 
ship;  (16)  vessels  at  anchor,  outside  vessel  of  tier,  and  any  other  vessel 
so  ordered  by  harbour-master,  to  show  riding  light;  (17)  rafts  and  open 
boats  to  show  either  red  and  green  side  lights,  or  lantern  with  red  and 
green  slide,  and  the  last  of  a  Une  of  boats  being  towed  to  exhibit  » 
white  light  from  the  stem: 

J-ogBignalN.         18.  Every  steam   vessel   shall   be   provided   with   a   steam 

whistle  or  other  efBcient  steam  sound  signal,  so  placed  that 

the  sound  may  not  be  intercepted  by  any  obstructions,  and  with 

an  efficient  fog-horn,  and  with  an  efficient  bell.     Every  sailing 

«  vessel  shall  be  provided  with  a  similar  fog-horn  and  bell. 

In  fog,  mist,  or  falling  snow,  whether  by  day'  or  night,  the 
following  signals  shall  be  used: — 

(a)  Upon  a  steam  vessel  under  way  a  prolonged  blast  shall 
be  made  with  the  steam  whistle  or  other  steam  sound 
signal,  at  intervals  of  not  more  than  two  minutes. 
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(b)  Upon  a  sailing  vessel  under  way  a  like  blast  shaJl  be 

made  with  the  fog-horn  at  intervals  of  not  more  than 

two  minutes. 
(«)  Upon  a  steam  vessel  and  a  sailing  vessel,  if  and  jvhen 

anchored,  the  bell  shall  be  rung  at  intervals  of  not 

more  than  two  minutes  (k). 

As  to  Navigation. 

19.  Every  vessel  under  way  shall,  when  proceeding  seaward,  side  of  river 
be  kept  to  the  south  of  mid-channel,  and  when  proceeding  to  be  taken, 
inward  from  sea  or  up  the  river,  to  the  north  of  mid-channel, 

and  so  that  in  either  case  such  vessel  shall,  with  a  port  helm, 
always  be  and  be  kept  clear  of  any  vessel  proceeding  in  the 
opposite  direction. 

20.  Every  steam  or  other  vessel  (whether  towing  any  other  Side  to  be 
vessel  or  not,  or  being  towed)  shall,  unless  prevented  by  stress  taken  on 
of  weather,  be  brought  into  port  to  the  north  of  mid-channel,  e^^termg  or 
and  be  taken  out  of  port  to  the  south  of  mid-channel  (?),  (m).    ^^''^"Sr  P°'  • 

21.  Every  vessel  when  under  way,  and  requiring  to  pass  over  Vessels  on 

a  part  of  the  channel  which  is  not  within  that  half  reserved  wrong  side  of 
for  its  navigation,  for  the  purpose  of  proceeding  to  or  from  navigable 
any  landing,  mooring,  or  other  place,  shall  be  navigated  so  as  "  "^""^ ' 
to  oause  no  obstruction,  injury,  or  damage  to  any  other  vessel; 
and  every  vessel  continuing  its  navigation,  after  reaching  such 
landing  or  mooring,  or  other  place,  shall  be  navigated  as  soon 
as  practicable  to  ttie  side  of  the  river  specified  as  the  proper 
side  for  its   navigation,   and   so   as   to   cause  no  obstruction, 
injury,  or  damage  to  any  other  vessel. 

22.  Every  vessel  crossing  the  river,  and  every  vessel  turning,  Vessels 
shall  be  navigated  sio  as  not  to  cause  obstruction,  injury,  or  crossing  river 
damage  to  any  other  vessel  (m).  ""^  uming. 

23.  When  steam  vessels  proceeding  in  opposite   directions  Steamers 
are  approaching  each  other  they  shall  be  kept  on  their  proper  proceeding 

in  opposite 
.,     ,    „       ,  ...  »    directions. 

(A)  A  tug  moored  to  a  pontoon  prescribed  for  her  navigation.     A 

at  the  Fish  Quay  was  held  not  to  vessel  may  legitimately   cross  the 

be  at  fault  for  not  ringing  her  bell  river  whenever  it  is  reasonably  safe 

in  a  fog  as  she  was  not  at  anchor  to  do   so,   and   it  is   the   duty   of 

•within  this  rule.     The  Titan;  The  other    vessels    proceeding     up    or 

Mambler  (1906),  10  Asp.  M.  O.  350.  down  the  river  to  use  the  ordinary 

(l)   This    means    that    a    vessel  precautions   for   avoiding    collision 

coming  in  from  sea  must  not  cross  with  her.     The  Thetford  (1S87),  6 

"so  near  as  not  to  leave  room  for  Asp.  M.  C.  179;  and  see  The  Henry 

vesEe'.a  going  out  of  the  river,  and,  Morton  (1874),  2  Asp.  M.  C.  477, 

if  she  is  coming  from  the  south-  sapro,  p.  472.  %&es\so  The  Skip  sea, 

ward,  before  she  turns  in,  she  must  (1905)  P.   32,  per  Gorell  Barnes, 

leave   'a,    fairway  -for    all    vessels  J.,   at  p.    37.      "It  is   a  kind  of 

going  out  of  the  port."    The  John  give  and  take;  but  I  do  not  think 

of. Scott,  (1897)  P.  68;  The  Bar-  I  am  going  too  far  in  saying  that 

vest  (1886),  11  P.  D.  14.  the  weight  of  the  ope-ation  at  the 

(m)  These  rules  do  not  make  a  outset  is  principally  upon  the  ves- 

orossihg  vessel  liable,  whatever  the  sel  crossing  in  this  sense,  that  she 

«ircumstano63  may  be,  if  she  comes  must  see  whether  she  has  room  to 

in    contact    with    another    vessel  cross,   and,   if  she   has   room,   she 

which  is  on  the  side  of  the  river  may  cross." 

35  (2) 
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Steamer 
meeting' 
sailing  vessel. 


Speed  not  to 
•xoeed  six 
knots. 


YesseU 

overtaking 

others. 


"Vessels 
iu  foj. 


eideS;  and,  if  necessary,  speed  shall  be  slackened,  tl^e  vessel 
going  against  the  tide  in  all  cases  giving;  way  to  the  one  going 
with  the  tide;  and  when  steam  vessels  are  approaching  each 
other  so  as  to  involve  risk  of  oollision,  their  helms  shall  be.  put 
to  port,  and,  if  necessary,  their  engines  shall  be  stopped  op 
refersed. 

24.  When  any  steam  vessel  (except  a  steam  vessel  when 
towing  sailing  vessels)  is  approaching  any  sailing  vessel  or 
steam  tug  with  sailing  vessels  in  tow  proceeding  in  the  opposite 
direction,  the  speed  of  such  steam  vessel  shall,  if  necessary,  be 
slackened  when  it  is  within  thirty  yards  of  and  until  it  shall 
have  passed  the  sailing  vessel  or  steam  tug  and  towed  vessels. 

25.  Sea-going  steam  vessels  shall  not  be  navigated  in  the 
port  above  the  Low  Lighthouse  at  a  greater  speed  over  the 
ground  than  six  knots  or  seven  statute  miles  per  hour,  whether 
going  with  or  against  the  tide. 

26.  (Vessels  not  to  cause  risk  of  collision.) 

27.  {Steamship  unable  to  keep  out  of  the  way  of  sailing  ship 
to  sound  four  blasts  of  two  seconds'  duration;  then  sailing 
ship  to  keep  out  of  way.) 

28.  Every  sailing  or  steam  vessel  overtaking  any  other  vessel 
shall  be  kept  out  of  the  way  of  the  overtaken  vessel,  which  shall 
be  kept  on  her  course,  and  no  obstruction  shall  be  wilfully 
caused  by  the  overtaken  vessel  to  the  passage  of  the  overtaking 
vessel;  and  any  vessel  having  passed  another  shall  not  cross, 
the  bows  of  the  passed  vessel  until  at  such  a  distance  as  will 
not  necessitate  the  stopping  or  easing  of  the  passed  vessel  to 
avoid  collision. 

29.  (Regulations  as  to  pilots.) 

30.  {Scope  of  tow-line,  except  to  eastward  of  Low  Light- 
house, North  Shields,  not  to  exceed  twenty  fathoms.) 

31 .  {Not  mare  than  one  vessel  exceeding  200  tons  to  he 
towed  by  same  tug.) 

32.  {Length  of  train  of  vessels  in  tow  not  to  exceed  450  feet 
from  stern  of  tug;  vessels  not  to  be  towed  abreast;  rafts  not 
to  exceed  250  feet  by  40  feet.) 

33.  {Not  more  than  six  keels,  wherries,  or  boats  to  be  towed 
at  once.) 

34.  {Two  tugs  towing  same  vessel  not  to  be  more  than 
-100  feet  apart,  or,  if  towing  abreast,  more  than  forty  feet.) 

35.  {Vessels  not  to  drift;  off  dock  entrances  vessels  waiting 
admission  to  keep  out  of  fuirway.) 

37.  (Vessels  to  have  anchor  ready  to  let  go.) 
38.,  (yessels  to  be  carefully  navigated.) 

39.  Every  vessel  under  way  when  overtaken  by  a  fog  shall 
be  navigated  at  a  very  moderate  speed,  and  shall,  as  soon  as 
pra/ctioable,  be  moored  or  anchored  out  of  the  navigable 
channel.  Vessels  shall  not,  without  the  permission  of  the 
harbour  master,  be  got  under  ivay  during  a  fog. 

40.  {Engines  to  go  dead  sldw  100  yards  before  reaching, 
and  fifty  yards  after  passing,  diving  and  other  craft  of  the 
Commissioners . ) 
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41.  (And  within  100  yurds  of  ureck-removing  craft.) 

42.  (A  red  flag  or  red  light  to  be  shown  on  dredgers  on  side 
where  chains  are  taut.     Vessels  to  pass  on  other  side.) 

43.  (Also  where  no  passage  between  dredger  and  shore.) 

44.  (Vessels  not  to  moor  at  Commissioners'  white  buoys.) 

46.  (Vessels  to  be:  properly  manned.) 

47.  (Tug  to  attend  vessel  in  tow  till  moored.) 

48.  (Engines  not  to  move  within  fifty  yards  of  boat  coming 
alongside.) 

73.   (Scope  of  tow-line  for  hopper-barge  above  Low  Light 
Tiot  td  exceed  16  fathoms.)  •.  '  ■  ■ 

,\78.  A  competent  person  in  charge  shall  at  all  times,  both  by  Vessels  to  be 
day  and  by  night,  be  on  board  eveccy  boat  or  other  vessel  lying  in  charge  of 
at  or  alongside  any  stairs,  causeway  or  landing  place,  and  on  competent 
board  every  sea-going  vessel,  whether  serviceable,  unservice-  P^™°"*- 
able,  stranded,  disused,  or  laid-up. 

86.   (Notice  of  vessels  sunk  or  stranded  to  be  given),  and  Vessels  sunk 
there  shall,  during  night  time,  be  exhibited  at  or  over  such  °'  stranded, 
vessel  two  bright  white  lights,  placed  horizontally,  not  less  than 
6   or   more  than   12  feet    apart,    each   light  being   of  such  a 
chiaractsir  as  to  be  visible  on  a  dark  night,  with  a  clear  atmosi- 
pjiere,  at  a  distance  of  at  least  one  mile;  and  during  daytimfe' 
a-  green  flag,  or  a  wreck  buoy  painted  green,  of  a  size  sufficient  - 
to  be  visible  at  least  500  yards.  - 

.  109.  (Speed  of  steamers  in   dock  not   more   than  2  mile^ 
per  hour.) 

120.  (Every  vessel  entering,  leaving,  or  in  dock  to  be  in  Responsi- 
charge  of  persons  employed  by  the  owner  and  Commissioners  ^"^^7  °^ 
riot  responsible  for  navigation  or  care  of  vessel  or  for  insuffi-  g;"™™"" 
ciency  of  any  rope,  Sc,  which  they  may  lend  or  allow  to  be 
used  or  for  voluntary  assistance  rendered  by  their  officers  tO; 
^ch  vessel.) 

142.  (Vessels  not  to  be  berthed  without  permission.) 
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INTERNATIONAL  CONVENTION  FOE  THE 
UNIFICATION  OF  CERTAIN  RULES  OF 
LAW  IN  REGARD  TO  COLLISIONS. 


Translation  of  the   Convention. 

Signed  at  Brussels,  September?  23rd,  1910(a). 

Art:  1.  Where  a  collision  occurs  between  sea-going  vessels- 
or  between  sea-going  vessels  and  vessels  of  inland  navigation, 
the  compensation  due  for  damans  caused  to  the  vessels,  or  to 
any  things  or  persons  on  board  thereof,  shall  be  settled  in 
accordance  with  the  following  provisions,  in  whatever  waters 
the  collision  takes  place. 

Art.  2.  If  the  collision  is  accidental,  if  it  is  caused  hy  force 
majeure,  or  if  the  cause  of  the  colhsion  is  left  in  doubt,  thei 
damages  are  borne  by  those  who  have  suffered  them. 

This  provision  is  applicable  notwithstanding  the  fact  that  the 
vessels,  or  any  one  of  them,  may  be  at  anchor  (or  otherwise 
made  fast)  at  the  time  of  the  casualty. 

Art.  3.  If  the  collision  is  caused  by  the  fault  of  one  of  the 
vessels,  liability  to  make  good  the  damages  attaches  to  the  one 
which  has  committed  the  fault. 

Art.  4.  If  two  or  more  vessels  are  in  fault  the  liability  of 
each  vessel  is  in  proportion  to  the  degree  of  the  faults  respec- 
tively committed.  Provided  that  if,  having  regard  to  the  cir- 
cumstances, it  is  not  possible  to  establish  the  degree  of  the 
respective  faults,  or  if  it  appears  that  the  faults  are  equal,  the 
liability  is  apportioned  equally. 

The  damages  caused,  either  to  the  vessels  or  to  their  cargoes 
or  to  the  effects  or  other  property  of  the  crews,  passengers, 
or  other  persons  on  board,  are  borne  by  the  vessels  in  fault,  in 
the  above  proportions,  and  even  to  third  parties  a  vessel  is  not 
liable  for  more  than  such  proportion  of  such  damages. 

In  respect  of  damages  caused  by  death  or  personal  injuries, 
the  vessels  in  fault  are  jointly  as  well  as  severally  liable  to 

(a)  Parliamentary  Paper.     MisoeUaneous.     No.  5   (1911). 
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third  paxtiee,  without  prejudice,  however,  to  the  right  of  the 
vessel  which  has  paid  a  larger  part  than  that  which,  in  accord- 
ance with  the  provisions  of  the  first  paragraph  of  this  article, 
she  ought  ultimately  to  bear,  to  obtain  a  contribution  from  the 
other  vessel  or  vessels  in  fault. 

It  is  left  to  the  law  of  each  country  to  determine,  as  regards 
such  right  to  obtain  contribution,  the  meaning  and  effect  of  any 
contract  or  provision  of  law  which  limits  the  Uability  of  the 
owners  of  a  vessel  towards  persons  on  board. 

Art.  5.  The  liabihty  imposed  by  the  preceding  articles 
attaches  in  cases  where  the  collision  is  caused  by  the  fault  of  a 
pilot,  even  when  the  pilot  is  carried  by  compulsion  of  law. 

Art.  6.  The  right  of  action  for  the  recovery  of  damages 
resulting  from  a  collision  is  not  conditional  upon  the  entering 
of  a  protest  or  the  fulfilment  of  any  other  special  formality. 

All  legal  presumptions  of  fault  in  regard  to  liability  for 
collision  are  aboHshed. 

Art.  7.  Actions  for  the  recovery  of  damages  are  barred  after 
an  interval  of  two  years  from  the  date  of  the  casualty. 

The  period  within  which  an  action  must  be  instituted  for 
enforcing  the  right  to  obtain  contribution  permitted  by  para- 
graph 3  of  Art.  4,  is  one  year  from  the  date  of  payment. 

The  grounds  upon  which  the  said  periods  of  limitation  may 
be  suspended  or  interrupted  are  determined  by  the  law  of  the 
Court  where  the  case  is  tried. 

The  high  contracting  parties  reserve  to  themselves  the  right 
to  provide,  by  legislation  in  their  respective  countries,  thai 
the  said  periods  shall  be  extended  in  cases  where  it  has  not  been 
possible  to  arrest  the  defendant  vessel  in  the  territorial  waters  of 
the  State  in  which  the  plaintiff  has  his  domicile  or  principal 
place  of  business. 

Art.  8.  After  a  collision,  the  master  of  each  of  the  vessels 
in  collision  is  bound,  so  far  as  he  can  do  so  without  serious 
danger  to  his  vessel,  her  crew  and  her  passengers,  to  render 
assistance  to  the  other  vessel,  her  crew  and  her  passengers. 

He  is  likewise  bound  so  far  as  possible  to  make  known  io 
the  other  vessel  the  name  of  his  vessel  and  the  port  to  which 
she  belongs,  and  also  the  names  of  the  ports  from  which  she 
oomes  and  to  which  she  is  bound. 

A  breach  of  the  above  provisions  does  not  of  itself  impose 
any  liability  on  the  owner  of  a  vessel. 

Art.  9.  The  high  contracting  parties  whose  legislation  doeis 
not  forbid  infringements  of  the  preceding  article  bind  them- 
selves to  take  or  to  propose  to  their  respective  Legislatures 
the  measures  necessary  for  the  prevention  of  such  infring-e- 
ments. 

The  high  contracting  parties  will  communicate  to  one  another 
as  soon  as  possible  the  laws  or  regulations  which  have  already 
been  or  may  be  hereafter  promulgated  in  their  States  for  giving 
effect  to  the  above  undertaking. 
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iirt.   10.  Without  prejudice  to  any  conventions  which  may . 
liereafter  be  made,  the  provisions  of  this  convention  do  not. 
afiect  in  any  way  the  law  in  force  in  each  country  with  regard  : 
io  the  limitation  of  shipowners'  liability,  nor  do  tiiey  affect  the 
legal  obligations  arising  from  contracts  of  carriage  or  from 
any  other  contracts. 

Art.  11.  This  convention  does  not  apply  to  ships  of  war  or 
to  Grovernment  ships  appropriated  exclusively  to  a  public 
.service. 

Art.  12.  The  provision  of  this  convention  shall  be  applied  as 
r^ards  all  persona  interested  when  all  the  vessels  obncerned  in 
any  action  belong  to  States  of  the  high  contracting  parties,  and 
in  any  other  cases  for  which  the  national  laws  provide. 

Provided  always  that — 

1 .  As  regards  persons  interested  who  belong  to  a  non-oon- 

tracting  State,  the  application  of  the  above  provi- 
sions may  be  made  by  each  of  the  contracting  States  , 
conditional  upon  reciprocity. 

2.  Where  all  the  persons  interested  belong  to  the  same 

State  as  the  court  trying  the  case,  the  provisions  of 
the  national  law  and  not  of  the  convention  are 
applicable. 

Art.    13.  This  convention  extends  to  the  making  good  of 
damages  which  a  vessel  has  caused  to  another  vessel,  or  to  ■ 
goods  or  persons  on  board  either  vessel,  either  by  the  execution 
or  non-execution  of  a  manoeuvre  or  by  the  non-observance  of 
the  regulations,  even  if  no  collision  had  actually  taken  place.. 

Art.  14.  Any  one  of  the  high  contracting  parties  shall  have 
the  right,  three  years  after  this  convention  comes  into  foroe, 
to  call  for  a  fresh  conference  with  a  view  to  possible  amend- 
ments, and  particularly  with  a  view  to  extending,  if  possible, 
the  sphere  of  its  application. 

Any  Power  exercising  this  right  must  notify  its  intention  to 
the  other  Powers,  through  the  Belgian  Government,  which  will 
make  arrangements  for  oonvenihg  the  conference  within  six 
months. 

Art.  15.  States  which  have  not  signed  this  convention  are 
allowed  to  adhere  to  it  on  request.  Such  adhesion  shall  be 
notified  through  the  diplomatic  channel  to  the  Belgian  Grovern- 
ment, and  by  the  latter  to  each  of  the  other  Governments;  it 
.shall  become  effective  one  month'  after  the  sending  of  the 
unification  by  the  Belgian  Government. 

Art.  16.  This  convention  shall  be  ratified.. 

After  an  interval  of  at  most  one  year  from  the  day  when  the 
convention  is  signed,  the  Belgian  Government  shall  place  itself 
in  communication  with  the  Governments  of  the  high  contracting 
parties  which  have  declared  themselves  prepared  to  ratify  the 
convention,  with  a  view  to  deciding  whether  it  should  be  put : 
into  foroe. 

The  ratifications  shall,  if  so  decided,  be  deposited  forthwith  ; 
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at  Brussels,  and  the  oonvention  shall  come  into  force  a  month 
afterwards. 

The  protocol  shall  remain  open  another  year  in  favour  of  the 
States  represented  at  the  Brussels  Conference.  After  this  in- 
terval they  can  only  adhere  to  it  on  conforming  with  the 
provisions  of  article  15. 

Art.  17.  In  the  case  of  one  or  other  of  the  high  contracting 
parties  denouncing  this  oonvention,  such  denunciation  shall  not 
take  effect  until  a  year  after  the  day  on  which  it  has  been 
notified  to  the  Belgian  Government,  and  the  convention  shall 
remain  in  force  as  between  the  other  contracting  parties. 

Additional  Article. 

Notwithstanding  anything  in  the  provisions  of  article  16,  it 
is  agreed  that  it  shall  not  be  obUgatory  to  give  effect  to  the 
provisions  of  article  5,  establishing  liability  in  cases  where  a 
collision  is  caused  by  the  fault  of  a  pilot  carried  by  eompuj- 
eion  of  law,  until  the  high  contracting  parties  shall  have 
arrived  at  an  agreement  on  the  subject  of  the  limitation  of 
liability  of  ship-owners. 
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Abandonment, 

after  collision,  122. 

by  crew,  122. 

by  owner  of  ship  sunk,  124. 
liability,  of  owners  after,  103. 

AcnoN, 

at  common  law,  221. 

cargo  action  usually  postponed  to  ship  action,  275. 
consecutive  collisions,  for,  184. 
in  personam,  cannot  be  tacked  to  action  in  rem,  279. 
against  pilot  in  Admiralty,  277. 
bar  to  action  in  rem,  235,  275. 
in  rem,  1,  91. 

under  Lord  Campbell's  Acts,  formerly  did  not  he, 

232. 
under  Maritime  Conventions  Act,  233,  280. 
against  public  authority,  277. 
for  damage  to  cargo,  against  carrying  ship,  91. 
where  judgment  in  personam  unsatisfied,  277. 
where  damage  but  no  collision,  91. 
limitation  of  liability  for.     See  Limitation,  Action  for. 
limitation  of  time  for  bringing,  under  Maritime  Conventions 

Act,  1911. ..89,  96,  183. 
owners  resident  abroad,  against,  222. 
pilot,  against,  76,  277. 

separate  actions  for  damage  to  property  or  person,  277. 
stay  of,  when  action  pending  elsewhere,  233. 
successive  actions,  by  sufferers  in  collision,  113. 

Admiralty  Jurisdiction, 
American  law,  93  note. 
cargo,  damage  to,  245  seq. 
County  Courts,  of,  288. 
damage  but  no  collision,  38. 
damage  lien,  where  none,  91. 
foreign  ships,  over,  220. 
High  Court,  of,  223. 
limits  of,  220,  286. 
loss  of  life,  for,  232,  233,  280. 
property  ashore,  damage  to,  S3,  287. 
tug  a«id  tow,  negligent  towage,  210. 
wrong-doer,  personal  action  against,  76,  82. 
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Adrift,  damage  hy  craft  sent,  17,  79,  97. 

Agony  of  Collision, 

ship  seeking  to  excuse  herself  must  not  be  responsible  for 

sudden  peril,  13. 
wrong  step  taken  in,  not  negligence,  12,  13,  67. 

Alteration  of  Course, 

"  alter  her  course  to  starboard  "  (or  port)  explained,  378. 

causing  risk,  39,  307.  , 

for  greater  safety,  309. 

in  fog,  308,  361. 

indicated  by   alteration   of   apparent   horizontal   distance 

between  vessel's  lights,  308. 
when  danger  imminent,  68. 

America,  Law  of, 

as  to  Admiralty  jurisdiction,  210  note,  232  note. 
application  of  the  regulations,  302. 
cargo    owner's  remedy  where  both  ships  to  blame, 

163  note.  ,  < 

compulsory  pilotage,  241. 
division  of  loss,  153,  217. 
infringement  of  the  regulations,  75. 
tug  and  tow,  211,  217. 
liability  under,  in  ease  of  compulsory  pilotage,  241. 
of  ship,  101. 

Anchor, 

anchor  a  oock-bill,  damage  by,  27. 
anchor  watch,  454. 

coming  to  an  anchor,  duty  of  ship,  461. 
damages  foi*  slipped,  39. 

unbuoyed,  105. 
failure  to  let  go,  22,  480. 
foul  berth,  460. 

insufficient  ground  tackle,  or  moorings,  461,  463. 
letting  go  to  avoid  collisidn,  13,  22,  24. 
single  anchor,  riding  to,  with  other  craft  to  leeward,  461, 

463. 
slipping  to  avoid  collision,  464,  467. 
stowing,  in  dock,  479. 
vessel  dredging  with  her,  320,  365,  380,  473. 

Anchor,  Ship  at, 

Art.  4  does  not  apply  to,  325. 

burden  of  proof  on  collision  with,.  42,  44. 

cable  parting,  44. 

dragging,  when  both  vessels,  37. 

duty  to  keep  clear  of,  43,  459. 

duty  of,  to  make  snug,  44. 

fishing  boats  fast  to  their  nets,  347. 

fishing  grounds,  on,  472. 
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Anchor,  Ship  at — continued. 

fog,  in,  21. 

fog  signal  for,  Art.  15... 348. 

fonl  berth,  giving  a,  to,  460  seq. 

getting  under  -wray  in  bad  weather,  468. 

giving  chain  to  avoid  collision,  469. 

in  an  improper  place,  43,  459,  464,  466. 

in  the  track  of  ferry  boat,  366. 

insufficient  moorings,  or  ground  tackle,  16,  21,  108,  4G1, 
468. 

making  fast  to  another  ship,  465,  ^69. 

meaning  of  term,  319,  342. 

moor,  neglecting  to,  where  prudent,  463. 

parting  of  cable  or  moorings,  461,  465. 

precautions  to  be  observed  by,  454,  462  seq. 

refusal  of,  to  move  from  dangerous  place,  43. 
,      riding  lights  of.  Art.  11... 341  seq. 

must  be  exhibited  promptly,  344.    ' 
for  fishermen.  Art.  9... 333  seq. 

sheering  about,  344. 

sheering  or  giving  chain  to  avoid  collision,  44,  463. 

shifting  bertih,  43. 

single  anchor,  with,  461,  463,  464. 

slipping  to  avoid  collision,  467. 

vessel  dragging  through  mud,  not,  344. 

Appeal.     See  Practice;  Costs. 

Approaching  other  Craft, 
close  shaving,  9,  306,  475. 
duty,  when,  413,  475. 
indication  of  risk,  307. 
speed,  when,  413. 

Aqthlian  Law,  shipowners'  liability  by,  77. 

Arrest.     See  Proceedings  in  rem. 

appearance  of  owners,  to  compel,  173. 

avoided  by  giving  bail,  88,  94. 

cargo,  of,  to  compel  payment  of  freight,  90. 

cause,  without  reasonable,  280. 

connection  with  limitation  of  liability,  173. 

foreign  ship,  of,  222. 

foreign  sovereign,  ship  of,  230. 

mail  ships  of,  232. 

re-arrest  for  costs,  279. 

security  for  costs,  ship  arrested  is,  89. 

undertaking  to  give  bail,  after,  280. 

wrong  ship,  of,  279,  291. 

Ashore, 

collision  with  ship  ashore,  16,  42,  103. 

duty  to  light  ship  ashore,  Art-  11... 342. 

persons  ashore,  negligence  of,  causing  coDision,  187. 
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ship  putting  herself  ashore  to  avoid  collision,  39. 

ashore  doing  damage  as  she  oomes  off,  16,  476. 

sunk  or  ashore,  liability  for  damage  by,  103 — 105. 
taking  the  ground  alongside  a  ship,  461. 
tug  working  at  ship  ashore,  474. 

Assessors, 

advise  Court  upon  questions  of  seamanship,  273. 

functions  of,  273,  ^74. 

judgment  of  the  Court,  take  no  part  in,  274. 

AusTEALiA,    Commonwealth   of.    Maritime    Conventions    Act, 
1911,  adopted  by,  75,  230. 

Average  Contribution, 

collision  does  not  give  rise  to,  260,  264. 
division  of  loss,  formerly  a  form  of,  138,  160. 
recoverable  as  damages,  131. 


Bail, 

arrest,  usually  given  to  avoid,  88,  94. 

co-owners  liable  in  bond  given  by  one,  286. 

cost  of,  in  salvage  action,  recoverable,  .127. 

costs  of  bail,  95,  298. 

damage  lien,  whetlier  discharged  by,  95. 

excessive,  demand  for,  95,  279. 

foreign  sovereign  suing  in  British  Court,  232. 

insufficient,  95. 

judgment  for  amount  in  excess  of,  95,  278. 

sufficient,  ship  free  if,  95.. 

undertaking  to  give,  arrest  after,  280. 

failure  to  give  after,  279. 

Bailees  of  ship  or  cargo,  may  recover  for  collision,  113. 

Bankruptcy, 

of  owner  of  wrong-doing  ship,  89,  94,  96. 
of  plaintiff,  cost  of  repairs  recoverable,  118. 

Barge, 

driving  with  the  tide,  23,  480. 
in  tow,  duty  of  tug  to  avoid  collision,  480. 
leaving  unattended,  whether  negligence,  458. 
whether  a  "ship"  or  "vessel,"  178. 

Barratry, 

collision  by  negligence  is  not,  within  Bill  of  Lading,  249. 
infringement  of  the  regulations  is  not,  269. 

Beating  out  Tacks,  duty  of  ship  as  to,  '397,  470. 

Belgium,  Law  of,  compulsory  pilotage,  as  to,  228,  241 . 
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Bell, 

ship  at  anchor  ia  fog  to  vise,  Art.  15... 348. 
Turkish  ships  do  not  use,  348. 

Bill  or  Lading.     See  Carrier. 

Boat.     See  Fishing  Vessels. 

hand  lights  for,  Art.  7... 330. 
regulations,  application  of,  to,  331. 

Bond  to  Stop  Arrest, 

liability  of  master  on,  285. 

recovery  on,  by  surety  against  oo-owners,  285. 

Bottomry   Bondholder  on   freight,   his  right  when  liability 
limited,  166. 

Breach    of   Regulations.      See    Regulations   for   Frsvsnling 
Collisions  at  Sea ;  Infringement  of  Regulations. 

Burden  of  Proof, 

defective  equipment  causing  damage,  205. 

facts  peculiarly  within  knowledge  of  party,  of,  50. 

loss  after  collision,  that  was  not  caused  by  the  collision,  120. 

necessity  of  departing  from  regulations,  65. 

negligence,  of,  2,  40,  446. 

plaintiff,  on,  to  make  at  least  a  'prima  facie  case,  40. 

even  when  defendants  admit  blame,  41. 
shifting  of,  when  prima,  facie  case  made,  41. 
ship  at  anchor,  42,  44. 

ship  required  to  keep  course  and  the  other,  as  between,  47. 
when  regulations  infringed,  49,  446. 
failure  to  stop  and  reverse,  412. 
ship  neglects  to  keep  her  course,  47. 
whether  on  plaintiff  to  prove  that  an  established  infringe- 
ment of  the  regulations  contributed  to  the  collision  or 
on  the  infringer  to  prove  that  it  did  not,  57,  71. 

Cable, 

insufficiency  of,  461,  463. 
jamming  of,  on  windlass,  21. 
parting  of,  16,  22,  44. 

Campbell's  Act,  Lord, 

actions  under,  division  of  loss,  rule  as  to,  did  not  apply,  154. 
in  rem,  formerly  could  not  be  brought,  233, 
280. 
now  can  be,  133,  155,  280. 
foreigners  and  foreign  ships,  application  to,  232. 
jury,  assessment  of  damages  by,,  285. 
liability  when  more  than  one  vessel  in  fault  is  joint  and 

several,  154.  ^^ 

limit  of  time  for  bringing,  133. 


^60  INDEX. 

Canada,  Law  of,  -■; 

Great  Lakes  of,  local  rules  for,  503. 
infringement  of  regulations,  repeal  of  presumption  of  fault, 

75. 
Maritime  Conventions  Act,  1911,  adopted,  75,  230. 

Caee.     See  Negligence. 

Cargo.     See  Cargo  Owner. 

arrest  of,  to  compel  payment  of  freight,  90, 110. 

liability  to,  not  affected  by  Act  limiting  liability, 
183. 
»  damage  lien  does  not  attach  to,  90. 
damage  to,  by  carrying  ship,  claim  for,  governed  by  contract 

of  carriage,  245  seq. 
no  damage  lien,  91,  270. 
by  collision,  right  to  damages,  when,  246  seq. 
between  ships  of  same  owner,  248. 
transhipment  after  collision,  248. 

Cargo  Owner.     See  Cargo;  Carrier. 

action  by,  for  damage  to  cargo,  91,  113. 

usually  stayed  until  claim  by  ship  decided,  275. 
Admiralty  jurisdiction  in  case  of  damage  to  cargo,  90,  251. 
average  contribution  from,  none  in  case  of  collision,  260. 
damage  to  cargo,  right  of  action  in  rem  but  no  lien  for,  90. 
liability  of,  none  for  collision,  110. 
early  law  as  to,  90  n. 
of  shipowner  to,  as  carrier,  245  seq. 
of  master  to,  250. 
rights  of,  against  carrier,  245  seq. 

effect   of   exception   of  collision, 

247. 
when  carrier  a  railway  company,. 
249. 
against  ships  not  affected  by  agreement  between 

shipowners  that  both  to  blame,  152. 
in  ease  of  collision,  when  both  ships  \o  blame, 
111,  248. 
between  two  ships  of  same 
owner.  111,  152,  248. 
to  costs  when  both  ships  to  blame,  307. 
rule  as  to  division  of  loss,  how  affected  by,  152. 

Carrier, 

Admiralty  jurisdiction  in  case  of  damage  to  cargo,  90,  251.. 
average  contribution  in  case  of  cargo  lost  or  damaged  by 

collision,  260. 
damages  recoverable  against,  134. 
division  of  loss,  rule  as  to,  how  it  applies  to,  134,  249. 
exceptions  in  bill  of  lading,  what  <jpver  collision,  247. 

perils  of  the  sea,  meaning  of,, 
247. 


INDEX.  561 

Carkiee — continued. 

exceptions  in  bill  of  lading,  coUision  by  negligence  not 

.    barratry,  249. 
efiect  of  deviation,  249. 
common  carrier,  when  shipowner  is  a,  245. 
when  is  liable  as  a,  245. 
shipowner's  liability  as,  134,  245  seq. 

at  common  law,  246. 
effect  of  division  of  loss  rule  on,  134. 
when    carrying    in    ship    of    another 
owner,  on  contract  of  carriage,  134, 
245. 
when. a  railway  company,  249. 
entitled  to  limit  both  in  contract  and 
in  tort,  184. 
tug-owner's  liability  for  goods  in  tow,  246. 

Certificates,  Officers', 

may  be  cancelled  for  collision,  262. 

Chartered  Ship, 

liability  for  damage  b,y,  80  seq. 

Charterer, 

liability  of,  for  collision,  80,  84. 
limitation  of  liability,  right  to,  179. 
shipowner's  liability  to,  for  collision,  250. 

Charter-party,  loss  of,  recoverable  as  damages,  119,  130. 

Civil  Law^,  shipowner's  liability  under,  77. 

Close-hauled,  Ship, 

duty  of,  on  port  and  starboard  tacks,  Art.  117... 367,  370. 
luffing  by  ship  on  starboard  tack,  370,  372. 

usually  preferable  to  bearing  away,  447. 
meaning  of  term,  372. 
whether  ship  hove-to  is,  372. 

Close  Shaving, 

is  negligence,  9,  306. 

effect  of  suction,  41. 

standing  too  close  to  other  craft,  475. 

Clyde, 

local  rules  of  navigation  in,  513. 
the  regulations  in  force  in,  301. 

Collision, 

actions  for,  are  communi  juris,  220. 

abroad,  2^1. 

average  contribution,  does  not  give  rise  to,  260,  264. 

between  two  ships,  caused  by  negligence  of  a  third,  17.        » 

ships  of  .the  same  owner,  111,  152,  248. 
cause,  of  action,  what  is,  1,  2,  25  seq.,  49. 
causing  loss  of  life.    See  Loss  of  Life. 
M.  36 
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Collision — continued. 

caused  by  a  previous  collision,  16,  184. 

civil  law  as  to  liability,  77. 

common  law  jurisdiction  when  collision  on  high  seas,  221. 

criminal  liability  for,  260  seq. 

damages,  what  may  be  recovered.     See  Damages. 

fact  of,  no  evidence  of  negligence,  1,  40. 

fault,  both  ships  in.     See  Division  of  Loss. 

without,  in  either  ship.     See  Inevitable  Accident. 
foreign  law,  application  of,  to.     See  Foreign  Law. 

ships,  between.     See  Foreign  Ships. 
four  classes  of,  36. 

Lord  Stowell's  dictum,  136. 
in  body  of  a  county,  91,  220,  286. 
dock,  221. 
fog.     See  Fog. 
foreign  inland  waters,  221. 
incidental  rights  and  liabilities  arising  out  of,  260  seq. 
liability  for.     See  Liability, 

by  maritime  law,  102. 
limitation  of  shipowner's  liability  for.     See  Limitation  of 

Liability. 
maritime  lien  for  damage.     See  Lien;  Damage. 
negligence  causing.     See  Negligence. 

of  injured  ship  after,  122,  124. 
risk  of,  what  is.     See  Risk  of  Collision. 
salvage  services  after,  or  to  prevent  collision.     See  Salvage. 
where  more  than  two  ships  involved,  17,  184« 

two  ships  liable  for  damage  to  a  third,  18. 
wilful,  40,  79,  233. 
with  barge  driving  with  tide,  23,  480. 

dredger,  wear,  house,  bridge,  breakwater,  or  wharf, 

92. 
King's  ship,  76,  77,  109,  439. 
lightship,  133,  182,  265. 
pier  in  foreign  country,  225." 
salvor,  24,  79,  263. 
ship  Bwirift,  17,  44. 

ashore,  16,  103  seq. 
at  anchor.     See  Anchor,  Ship  at. 
being  launched,  4,  481. 
disabled  by  her  own  fault,  16. 
in  stays,  23. 

of  foreign  sovereign,  109,  230,  280. 
lying  dead,  42. 
reference  to  contract  qf  carriage.    See  Carrier ;  Ca/rgo 
Owner. 
insurance.     See  Insurance. 
•  tug  or  tow.     ^eerTug  and  Tow. 

Command, 

not  under  command,  duty  to  keep  out  of  the  way  of  vessel, 
326. 
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not  under  command,  lights  and  signals  for  vessel,  Art;  4... 
324  seq. 
when  vessel   is,   -within  meaning  of 
Art.  4... 325  seq. 
on  tug  or  tow.    See  Tug  and  Tow. 

Common  Employment, 

fellow  servants,  compulsory;  pilot  not  of  crew,  115. 
whether  master  of  crew,  115  note. 
no  application  of  doctrine,  as  between  tug  and  servants  of 

owner  of  tow,  195. 
owner's  liability  to  crew  limited  by  doctrine  of,  115. 

Common  Law, 

action  at,  after  proceedings  in  Admiralty,  275,  278. 
collision  at  sea,  jurisdiction  at,  219  seq. 

abroad,  221. 

early  actions  at,  for,  3. 
compulsory  pilot,  shipowner  not  liable  for  acts  of,  at,  236. 
liability  of  shipowner  at,  76.     See  Liability. 
limitation  of  liability,  none  by,  173. 

Company,  Limited  Liability, 

in- liquidation,  damtage  by  ship  of,  94. 
"single-ship"  company,  damage  by  ship  of,  190. 

Compulsory  Pilot, 

compulsory  pilotage  not  abolished,  239. 

foreign  country,  in,  liability  of  owners,  226,  241. 

former  exemption  of  shipowner  for  negligent  acts  of,  83, 

236. 
liability  of  shipowner  for  acts  of,  236,  237. 

principle  upon  which  former  exemp- 
tion rested,  236. 

Consolidation  of  Actions, 

action  in  personam  with  action  in  rem,  276. 

conduct  in  cross-actions  consolidated,  275. 

different  plaintiffs  against  same  defendant,  by,  112,  275. 

Consteuction, 

of  Act  limiting  liability,  175. 
of  the  regulations, 

generally,  303. 

"at  anchor,"  Art.  11... 342. 

"aground,"  Art.  11. ..344. 

"authorised  or  required,"  Art.  28... 450. 

"course,"  Art.  28... 449. 

"course  and  speed,"  Art.  21. ..391. 

"fairway  or  mid-channel,"  Art.  25... 423. 

"fishing  with  drift  nets,"  Art.  9. ..338. 

"if  necessary,"  Art.  23... 401. 

"in  sight,"  Art.  28... 449. 

36  (2) 
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of  the  regulg-tions — continued. 

"maJiing  way  through  the  water,"  326. 
" not tmde;' command,"  Art.  4... 325.    ' 
"  proceeding;"  Art.  2(3 .. .  386 . 
"under  way,"  319.  ' 
"when  engaged  in  trawling,"  338. 

Contractor,  Independent,  liability  of  ship  for  fault  of,  104. 

Contribution.     See  Average. 

amongst  part-owners,  for  damages  for  collision,  110. 
between  wrong-doers,  110,  111,  281. 
damages  for  loss  of  life,  contribution  to,  281. 

Convoys,  special  rules  as  to  lights  for.  Art.  13... 346, 

Co-owners.     See  Fart-owners;   Contribution. 

Costs, 

action  for  amount  below  County  Court  limit,,  of ,  295. 

for  limitation  of  liability.  Of,  294. 
admission  of  fault,  after,  290. 
Appeal,  Court  of,  in,  293. 

from  County  Court,  of,  296.  » 

from  registrar,  of,  293. 

where  both  ships  in  fault,  of,  294. 

where  judgment  below  is  varied,  of,  294.  ' 
arrest  of  wrong  ship,  291. 
both  ships  in  fault,  289,  291. 
-'     '         '  '   compulsory  pilot,' 290.  '    ■ 

counter-claim,  of,  rule  aa  to,  289. 
country  solicitor,  attendance  of,  296. 
co-defendants,  of,  291. 

defending  salvage  a/Ction  arising  out  of  collision,  128. 
detaining  seaman  witnesses,  of,  296. 
excessive  bail,  of,  296. 
general  rule,. 289,  291. 
*  H.M.  ship,  collision  with,  29$. 
"inevitable  accident,  no  fault  in  either  ship,  290. 
judgment  for,  subsequent  alteration  of,  292. 
liability  for,  beyond  amount  of  statutory  liability,  187. 
mistake  of  examiner,  occasioned  by,  296. 
paying  freight  into  Court,  of,  296.. 
re-arrest  of  ship  for,  279..       i 
reference  to  registrar,  .of,  292. 
security,  for  costs,..294. 
shorthand  notes,  of,  296. 

stand  by,  failure  to,  costs  withheld  by  reason  hi,  291. 
sureties  on  bail  bond,  of,  296.  ; 

tow,  owner  of,iiuing  tug  and  third  ship,  291. 
violence  of  crew,  costs,  .withheld  by  reason  of,  291. 
witnesses,  296.  


INDEX.  565 

OoDNTY  Court, 

Admiralty  jurisdiction  of,  221,  288. 

costs  of  appeal  from,  296.     And  see  Costs. 

cross  actions,  one  in  County  Coui-t,  trtasfer,  2.77. 

■Course  and  Speed.     See  Keep  her  Course  and  Speed-. 

Okew, 

action  by,  for  effects  lost  in  collision,  115. 
collision  between  two  ships  of  same  owners,  remedy  of, 
111,  115.  '  J       ' 

common  employment,  doctrine  of,  115. 
costs  of  detaining,  as  witnesses,  296. 
shipowner's  servants,  are  prima  facie,  76,  78. 
sufficiency  of,  458. 
torts  of,  master  not  liable  for,  76. 

tug,  of,  whether  agents  of  owner  of  tbw  a  question  of  fact, 
193,  196. 

■Criminal  Liability.     See  Misdemeanour. 
collision,  for,  260  seq. 
fact  that  negligent  act  of  ser-»ant  is  criminal  does  not 

relieve  owner  of  liability,  80. 
infringeraent  of  regulations  for,  80,  261,  317. 
master,  of,  261.       ' 

Crossing  Ships, 

crossing  the  bows  of  the  other  ship.  Art.  22... 399. 

line  of  traffic,  crossing  the,  478. 

"overtaking"  ship  a£o  crossing,  379. 

rounding  a  buoy  or  headland,  384,  424. 

sailing  ships  crossing.  Art.  17... 367. 

steamships  crossing,  Art.  19... 382. 

vessels  crossing  fleet  of  warships,  439. 

what  are,  379,  383. 

where  both  about  to  pick  up  pilot,  384,,  444. 
.        '  one  ship  leaving  dock,  385. 

winding  river,  application  of  rule,  in  a,  384,  424. 

'Custom, 

conflicting  with  regulations  is  bad,  10. 
customary  track  in  river,  427,  487.     _ 

Damage  Lien.     See  Lien,  Damage;  Proceedings  in.  rem. 

Damage  to  Cargo.     See  Cargo;  Cargo  Owner. 

Damage,  Wilful,  shipowner  not  liable  for,  40,.  79,  99,  233. 

Damages.     See  Carrier. 
generally,  39,  117. 

abandonment  of  injured  ship  after  csoUision,  122. 
Admiralty  and  common  law  rules,  no  difference  between, 
118. 
except  as  to  interest,  120. 
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anchor  slipped  to  avoid  collision,  39,  131. 

average  charges,  131,  260,  264. 

beaching  after  collision,  124. 

charter,  loss  of,  119,  130. 

consequential  damages,  126.  ' 

contribution  for,  joint  wrong-doers,  110,  111,  281. 

costs  of  bail  in  salvage  action,  127. 

compulsorily  raising  sunken  ship,  125. 
defending  action  by  third  ship,  128. 

salvage  action  caused  by  collision,  128. 
.  detaining  officers  and  crew,  128. 
dry  docking,  118. 
repair,  118,  125. 

recoverable,  though  plaintiff  bankrupt  and 
repairer  unpaid,  118. 
rescuing  crew  of  wrong-doing  ship,   128. 
salvage  incurred  by  reason  of  cjoUision,  125,  127, 
262. 
damages  paid  to  third  ship,  118. 
^elay  in  raising,  125. 
demurrage,  128 — 130.     See  Demurrage. 
excess  beyond  value  of  res  or  bail,  77  note,  278. 
freight,  when  recoverable  in  lieu  of  interest,  119. 
increased  by  weak  state  of  injured  vessel,  126. , 
insurers  may  recover  in  name  of  shipowner  who  has  been 
paid,  114,  257, 
payment  by,  no  defence  to  claim  for  damages, 
133,  259. 
interest  on,  119. 

added  to  amount  of  statutory  liabiKty,  187. 
Admiralty  practice  in  common  law  and  trans- 
ferred actions,  120. 
freight,  127.' 

where  loss  of  freight  recovered,  119. 
life  salvage  claim,  damages  recovered  not  subject  to,  133. 
lightship,  penalty  for  damagin^j  133. 
.    loss  after  collision  presumiably  caused  by  collision,  120, 121. 
consequent  on  previous  damage,  122. 
increased  by  negligence  after  collision,  122  seq. 
of  anchor  slipped  to  avoid  collision,  131. 
of'  charter-party,  130. 
of  expected  profit  on  cargo,  127. 

salvage,  126. 
of  fishing  gear,  131. 
of  fishing -voyage,  131. 
of  freight,  127. 
of  life,  133. 
of  market,  132. 
of  profits,  131. 

of  use  of  ship,  no  money  loss,  129,  130. 
payment  of,  by  insurers,  no  defence  to  claim  for,  133. 
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Damages — continued. 

market  value  recovered  if  ship  lost,  119. 

diminished  when  ship  sunk  and  salved,  128. 

how  estimated,  119. 
measure  of,  117. 

no  difference  at  common  law  and  in  Admiralty, 
118. 
negligence  after  collision  increasing  loss,  122 — 126. 
new  materials  for  old,  no  deduction  for,  118. 
obligation  to  raise  ship  sunli  by  collision,  none,  124. 
profits  of  voyage,  119,  120. 
remoteness,  39,  131. 
restitutio  in  integrum,  117. 

where  both  to  blame,  118,  134.     And  see  Division  of  Loss. 
Workmen's  Compensation  Act  payments,  115,'  281. 

Demised  Ship, 

liability  for  colHsion,  78,  82. 
what  is  charter  by  demise,  180. 

Demurrage, 

actual  loss  except  in  case  of  non-traders,  129. 
amount  of,  allowed,  128,  129,  130. 
attributed  to  first  collision,  where  more  than  one,  129. 
none  allowed  where  damages  estimated  on  basis  of  total 
loss,  130. 
where  damages  for  loss  of  voyage  recovered, 
130. 
recoverable  as  damages,  128. 

by  non-trading  body,  129. 

Disabled  Ship, 

by  her  own  fault,  liability  of,  16. 
signals  and  lights  for,  Art.   24... 324. 

Distress  Signals,  Art.   31... 48 8. 

Division  of  Loss, 

Admiralty  rule  of,  superseded  by  statutory  enactment,  136. 
American  law  as  to,  153. 

cargo  owner,  how  affected  by  rule  and  statute,  145,  152 — 
154. 
not  bound  by  shipowners'  admission  of  both 
to  blame,  152. 
Colonics,  rule  applied  in  some,  141. 

application  of  Maritime  Conventions  Act  to,  75. 
collisions  between  vessels,  rule  applied  to  all,  142,  145. 

statute  applies  to  aU  cases  of,  between  "vessels," 

144. 
three  or  more  vessels  implicated,  154. 
the  two  to  blame  need  not  have  been  in  collision, 

145,  146. 
where  one  craft  is  not  a  "  vessel  used  in  naviga- 
tion," 287. 
compulsory  pilot,  application  of  rule  when  on  vessel  in 
charge  of,  151- 
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Division  of  Loss — continued. 
contribution,  155,  156. 
conventibns,  when  can  be  referred  to  on  construction  of 

Act,  145  note  (t). 
equal  division  was  the  rule  in  all  cases,  142. 

now  only  where  different  degrees  of  fault 
cannot  be  established,  143,  147. 
foreign  ships,  application  to,  229. 
history  of  the  Admiralty  rule,  137  seq. 

division   of    damagesi  under    the    early    codes,    137, 

156  seq. 
division   of    damages    in    early    English    cases,    138, 

158  seq.. 
Lord  Sto.well's  dictum,  136,  166. 
extended  to  collision  eases  tried  in  all  Courts,  136,  141. 
temporary  repeal  of  rule  in  1854  in  certain  cases,  141. 
joint  tortfeasors,  154. 
judgment,  form  of,  149. 
King's  ship,  whether  Act  applies  to,  144. 
liability  to  make  good  in  proportion  to  fault,  147. 

statutory  limitation  of,   how  it  affects  the,   141, 

148  seq. 
whether  Act  creates  a,  on  each  ship  in  fault,  150. 
loss  of  life,  action  in  rem  for,  155,  156. 

in  County  Courts,  156. 
Maritime  Conventions  Act,  1911,  s.  1...143. 

applies  in  waters  where  collision  regulations  do  not, 

144. 
cases  in  which  it  applies,  144  seq.,  287. 
gives  remedy  unknown  at  law,  152. 
King's  ships,  whether  it  applies  to,  144. 
probably  does  not  alter  law  as  to  what  constitutes 
fault,  145. 
personal  injury,  action  in  rem  for,  155. 
policy  of  the  rule,  139. 
"  running  down  "  clause  in  policies,  whether  Act  affects 

liability  under,  150. 
tug  and  tow,  application  of  rule  to,  146,  200,  208,  217. 
"vessels,"  definition  of,  144,  178. 

lioCKJ 

collision  in.  County  Court  jurisdiction,  221. 
coming  out  of,  collision  with  ship,  385,  479. 

general  rule,  in-going  ship  to  give  way, 
480. 
crossing  rule  does  not  apply  between  ships  entering  or 

leaving,  385. 
moving  propeller  in,  and  causing  damage,  474. 
refusal  to  move  in,  474. 

DOCKMASTER,  \ 

compulsorily  in  charge,  shipowners  not  liable  for  damage 

done  by,  242.      •  ' 
liability  of  dock-owners  for  negligence  of,  244. 
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Dock-owners.     See  Harbour  Authority.  > 

action  against,  in  personam,  six  months'  limitation,  108. 

in  rem,  none,  277. 
duty  of,  to  light  and  buoy  sunlten  ship,  98. 
to  provide  safe  berth,  107,  108. 
to  remove  wreck,  105. 
liability  for  insufficient  moorings,   108. 

negligence  of  their  servants,  105,  107,  244. 
damage  by  ship  under  orders  of  dockmaater, 
244. 
limitation  of  liability,  180,  183. 

DocKYAKD  Ports, 

infringement  of  rules   for,   formerly   caused  presumption 

of  fault,  69. 
ports  for  which  rules  have  been  made,  486  note. 

Dredging, 

anchor,  vessel  dredging  with,  course  of,  380. 

fog,  in,  365,  473. 
lights  for,  320,  474. 
oyster  dredgers,  lights  for.  Art.  9... 335. 

"fishing  with  drift  nets,"  when.  Art.  9... 333,  338. 
lights  for,  334. 

Eddy  Tide  causing  collision,  404,  474. 

Electricity,    ships   propelled    by,    are    "steamships"  for  the 
purposes  of  the  regulations,  312. 

Employment,  Common.     See  Common  Employment. 

"  End  on,  or  nearly  End  on," 

duty  of  steamships  meeting.  Art.   18... 337,  380. 

meaning  of  term,  381. 

rule  does  not  apply  in  Thames,  382. 

to  sailing  ships,  380. 

to  ship  rounding'  a  point,  232. 

Equipment.     See  Steering  Gear;  Lights. 

collision    caused   by    deficient,    is    caused    by    "improper 

navigation,"  186. 
defective,  ship  allowed  to  be  at  sea  with,  negligence,  15. 

shipowner  not  required  to  insure  safety,  45. 
latent  defect  in,  16,  20,  45,  205. 
proper,  duty  to  provide,  15,  203,  205. 

Evidence.     See  Burden  of  Proof. 
depositions,  271. 

foreign  judgment,  efiect  of,  233  seq. 
fact  of  collision,  no  evidence  of  negligence,  1,  40. 
interrogatories,   answers  to,  272. 
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Evidence— coTO^OTMed . 

in  previous  action,  272. 

before  other  tribunals,  271. 
judgment  in  another  action,  270. 
letter  of  master,  272. 
logs,  official,  ships',  and  engineers',  271. 

coastguard  and  lighthouse,  271. 
perjury    not    imputed,    if    other    conclusion    reasonably 

possible,  51. 
protest,   271. 

regulations,  proof  of,  272,  298. 

result  of  inquiry  und^  Merchant  Shipping  Acts,  271. 
seamanship,  of,  273. 
statements  by  seamen  and  others,  272. 
rules  of,  in  Admiralty,  271. 

Fairway, 

meaning  of  term,  344,  423. 

vessel  brought  up  in,  collision  with,  43,  459,  466. 
duty  to  shift  berth,  464. 
aground  in,  lights  for,  342. 

Fault,    Statutory    Presumption    of.      See    Presumption    of 
Fault. 

Ferry  BoAjT, 

American  cases  as  to  collisions  with,  366,  465,  467. 

bringing  up  in  traek  of,  467. 

dense  fog,  obligation  as  to  plying  in,  365. 

Fishermen's  Lights.     See  Fishing  Boats;  Lights,  Ships' 

Fishing  Grounds,  extra  care  required  in  passing  over,  472. 

Fishing  Vessels, 

at  work,  when  must  keep  out  of  the  way  under  regulations,. 
338. 
othei;  vessels  must  keep  out  of  the  way  of,  337. 
duty  of  sailing  ship  approaching.  Art.  26... 431. 
drift-net  fishermen,  334,  337,  338. 
fishing  grounds,  care  when  passing  through,  472. 
fog-signals  for,  336,  339. 
lights  for,  333. 
line  fishermen,  334. 
tii'awlers,  335,  337,  338. 

Flare, 

for  fishermen,  335,  339. 

must  not  resemble  a  distress  signal,  345., 

to  attract  attention.  Art.  12. ..314,  345. 

to  overtaking  ship,  to  be  shown  to.  Art.  10... 339. 
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Fog, 

alteration,  of  course  in,  308. 
bMge  under  way  in,  480. 
dredging  with  anchor  in,  365. 
duty  of  Sailing  ship  in,  47,  363. 
of  steamship  in,  359  seq. 
to  stop,  360. 

to  reverse,  Art.  23... 400. 
ferry  boats  in  dense,  365. 
"navigating  with  caution,"  what  is,  361. 
position  of  other  vessel,  ascertaining,  359. 

duty  when  ascertained,  354,  360. 
running  into,  duty,  354,  359. 
speed  in,  Art.    16. ..353,  355. 

dependent  on  visibility  in,  355,  358. 

ship's  power  of  stopping,  355. 
excessive,  is  negligence,  354. 

instances  of,  357,  359,  363. 
no  inevitable  accident,  when,  19,  365. 
unavailing  excuses  for,  359. 
sailing  ship,  of,  363. 
steam  pressure,  duty  as  to,  362. 
steamship*  lying  dead  in  water  in,  350. 
steering  and  sailing  rules,,  application  of,  in  fog,  364,  368. 
transmission  of  sound  in,  48  note. 
under  way  unnecessarily  in,  362,  365,  475. 
what  is,  within  regulations,  351.  , 

Fog-signals, 

Art.  15... 348. 

failure  to  sound,  effect  on  liability  of,  before  and  after 

1911. ..70. 
for  sailing  ship  on  port  or  starboard  tack,  348,  353. 
with  wind  aft,  348. 
small  craft,  349. 
steamship  stopped,  348,  350,  351. 

under  way,  350. 
vessel  at  anchor,  348,  352. 

fast  to  wharf  or  shore,  350. 
fishing,  Art.  9  (i)...336. 
in  tow,  349,  352. 
towing;  349,  351. 
failure  to  hear,  48,  353. 

in  neighbourhood  of  fog-bank  or  snow  squalls,  351. 
mechanical  fog-horn  must  be  used,  352. 

breaking  down  of,  352. 
Thames  rules,  as  to,  538. 
transmission  of  sound  in  fog,  48  note  (d). 

FoEEiGN  Judgment.     See  Judgment. 


672  INDEX. 

« 

PouEiGN  Law, 

collision  abroad,  in  case  of,  219,  220,  224. 
compulsory  pilotage,  liability  of  owneriS,  226,  228,  241. 
French  law  of  negligence,  224. 
local  rules  of  navigation,  227. 
when  applicable,  219,  220,  224  seq. 

Foreign  Ships,  . 

Admiralty  jurisdiction  in  case  of  collision  between,  220. 
arrest  or  detention  of,  for  injury  to  property  of  British 

subject,  93,  222. 
British  local  rules  of  navigation  bind,  227. 
criminal  liability  for  reckless  navigation  of,  262. 
division  of  loss,  rule  applies  to,  229. 
duty  ofj  to  assist  other  ship  in  collision,  74. 
foreign  owners,  their  liability,  219,  223  seq. 

sovereigns,  ships  of.     See  Sovereign,  Foreign. 
limitation  of  liability,  right  of,  228. 
Lord  Campbell's  Act,  application  of,  to,  232. 
negligence,  liability  for,  223. 
pilotage  compulsory  for,  227. 

priority  of  claims  against,  judged  by  lex  fori,  226 ^ 
public  ships  not  liable  to  arrest,  230. 
regulations,  application  of,  to,  219,  297,  298,  302. 
right  to  sue  in  British  Courts,  220,  221. 
rule  of  the  road  for,  226. 
standing  by,  formerly  liable  for  not,  74. 
tonnage  of,  for  calculating  liabiHty,  189. 
wilful  damage  by,  to  another  in  foreign  waters,  233. 

Foul  Berth,  460  seq. 

France,  Law  of, 

compulsory  pilotage,  as  to,  241. 

insurer's  liability  in  case  of  bollision,  252  note. 

negligence,  liability  for,  224. 

Free.     See  Running  Free. 

Freight, 

arrest,  liability  of  cargo  to,  for  payment  of,  90. 

damage  lien  attaches  to,  90. 

loss  of,  recoverable  as  damages,  119. 


Germany,  Law  oe,  compulsory  pilots,  as  to,  242. 

Getting  under  Way,  468. 

Going  about, 

beating  out  tack,  rule  as  to,  389,  397,  419,  470. 
duty  to  keep  clear  of  ship  in  stays,  42,  469. 
hold  in  stays,  whether  duty  to,  471. 
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Going  abovst— continued. 

missing  stays,  duty  on,  469. 

precautions  before,  469. 

sailing  ship  must  not  embarrass  steamship  by,  390. 

ship  should  stay,  not  wear  without  reason,  469. 

ships  on  same  tack  beating  to  windward,  419,  469. 

Government,  Ship  belonging  to.     See  Sovereign,  Foreign. 
arrest,  not  subject  to,  109,  280,  346  note. 
foreign  public  ship,  damage  by,  230  seq. 
liability  in  case  of  damage  by,  76,  77,  109. 
registration  of,  346. 


Hailing,  misleading,  efiect  of,  14. 

Haeboue.     See  Pier. 

Harboue  Authority.     See  Dock-oumer . 
action  against,  limit  of  time,  108,  277. 
demurrage,  may  recover,  though  not  working  for  gain,  129. 
duty  of,  to  keep  berth  in  proper  condition,  106. 
to  light  and  buoy  sunken  ships,  98. 
to  remove  wrecks,  106. 
liability  of,  for  expense  of  removing  sunken  wrecks,  lOG. 
for  fault  of  harbour  master,  105,  107,  242,  244. 
for  injsuflScient  moorings,  108. 
for  negligence,  106  seq„  244. 
for  omission  to  remove  wreck,  106. 
for  pilot  employed  by,  242. 
for  tug  employed  by,  207. 
limitation  of  liability,  180,  183. 

Helm, 

action  of,  with  propeller  reversing,  414,  415. 
assistance  to,  by  starting  sheets  and  braces,  364,  453. 
orders  to,  by  hand,  variety  of  practice,  379  note. 

verbal,  English  usage  not  universal,  378  note. 
port  helm  rule.     See  Port  Helm. 
signals,  Art.  28. ..449. 

meaning  of  course  "  authorised  or  required,"  450. 

HovE-TO,  Ship, 

close-hauled,  is,  372. 

duty  to  get  way  on,  where  risk  of  collision,  372,  394. 

fog,  in,  365. 

how  to  "keep  her  course,"  394. 

negligence  to  He-to  in  the  track  of  ships,  whether,  373. 

"proceeding,"  probably  is,  386. 

steamship  hove-to,  duty  to  keep  out  of  the  way  of  sailing 

vessel,  386, 
steering  rules,  ship  hove-to  must-comply  with,  372. 
under  command  within  Art.  4... 325. 
under  way,  within  meaning  of  regulations,  460. 
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HuMBER,  local  rules  of  navigation  for,  515. 

Ice,  where  ship  hindered  by,  inevitable  accident,  24. 

In  kem.     See  Proceedings  in  rem;  Lien,  Damage;  Action. 

liSiDEPliPfDENT  Contractor, 

doctrine  does  not  apply  to  action  in  rem,  97,  98.. 

liability  of  ship  for  fault  of,  104. 

not  raising  sunken  ship,  liability  for' negligence  of,  104. 

Inevitable  .Accident, 

act  of  God,  casus  fortuitus,  18  note. 
American  oases  as  to,  23  seq. 
anchor,  not  letting  go  in  time,  9. 
burden  of  proving,  19. 
cable  jamming,  21.    , 

or  moorings  parting,  21,  22. 
combination  of  circumstances,  22. 
costs  in  ease  of.     See  Costs. 
craft  driving  with  tide,  23. 

defence  of,  none  where  failure  to  take  proper  precautions, 

22. 

regulations  infringed,  20. 

speed  excessive,  19. 
definition  of  phrase,  18,  19. 
•dense  fog,  21,  23.     See  Fog.  ' 

disabled  ship,  ^0,  21. 

division  of  loss,  whether  rule  formerly  applied  to,  165,  168. 
fault  of  one  ship  causing  collision  between  others,  18,  20. 
instances  of,  21  Seq. 
ship  disabled,  20,  21. 

driving  over  sand,  22. 
steering-gear  failing  through  latent  default,  22,  46. 
violent  storm,  22. 

Infringement   of   the    Regulations.       See    Regulations   for 
Preventing  Collisions  at  Sea. 
applicable  to  case,  infringed  regulation  must  be,  to  impose 

liability,  61. 
burden  of  proof,  whether  on  plaintiff  to  prove  infringement 
contributed  to  the  collision,  or  on  the  infringer  to  prove 
that  it  did  not,  57,  71. 
criminal  liability  for,  80. 
decisions  in  former  regulations,  how  far  now  applicable, 

52,  71. 
-effect  of,  on  rights  of  shipowner  up  to  1846... 53  seq. 

1846  to  1851. ..54. 
1851  to  1863. ..54  seg. 
1863  to  1873... 56  seq. 
1873  to  1911. ..58  seq. 
since  1911... 69  .seq. 
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Infringement  of  the  Regulations — continued. 

involved  liability  only  if  oontributed  to  collision  up  to  1873 
...54,  56,  58. 
unless   necessary,  or  could  not  by  pos- 
sibility have  contributed,  1873  to  1911 
...58. 
only  if  oontributed  to  collision  since  1911 
...69  seq. 
"necessary  to  avoid  immediate  danger,"  justifiable,  63  seq. 

onus  of  proving  necessity,  65. 
opportunity  of  complying  with  reg'ulations,  no  infringement 

until,  61. 
ordinary  care,  failure  to  exercise,  to  avoid  consequences  of 
an  infringement  bv  other  vessel,  effect  on  liability  up  to 
1873... 56  seq. 

1873  to  1911. ..58  seq. 
since  1911. ..69  seq. 
reasonable  compliance  with,  as  to,  lights  required,  66. 

Injury  to  Person, 

action  in  rem  can  now  be  brought  for,  155,  280. 
liability  for,   113. 

Workmen's  Compensation  Act,  whether  awards  for,  under, 
can  be  recovered  in  collision  action,  116,  281. 

Inscrutable  Fault,  incidence  of  loss  in  case  of,  3,  50. 

Inspection, 

power  of  Admiralty  Division  to  order,  273. 
exercised,  273,  322. 
refused,  273. 

Insurance, 

assured  can  recover  dameiges  after  payment  by  insurer, 

133,  259. 
assured  not  trustee  for  insurer  of  damages  recovered,  258. 
average  contribution  for  collision,  none,  260,  264. 
ease  of  collision  between  ships  of  same  owner,  259. 

by  fault  of  insured  ship,  251,  252,  255, 

256. 
with  or  without  fault  in  either  or  both 
ships,  251. 
demurrage  expenses  caused  by  collision,  252. 
division  of  loss,  single  liability,  150,  255. 
fishing  nets,  damage  to,  without  collision  with  vessel,  254. 
insurance  against  negligence  not  illegal,  256. 

nor  against  risks  beyond  statutory  liability,  190. 
insurers  liable  for  damages  paid  by  tow  for  damage  by  tug, 
255. 
subrogated  to  rights  of  assured,  114,  257. 
cannot  recover  whet  assured  cannot,  259. 
sue  in  name  of  assured,  114. 
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In5;urance— cpwiraMed.  i 

loss  after  voyage  insured  by  damage  done  during  voyage, 

257. 
Lloyd's  policy,  form  of,  253, 
"running-down"   clause,   150,   252,   254,   255. 
sunken  wreck,  cost  of  raising,  254. 
damage  by,  2o2. 

Interest.     See  Damages. 

Admiralty  practice  as,  to,  119. 

on  damages  added  to  amount  of  statutory  liability,  187. 

principles  on  which  interest  allowed,  119. 

International  Convention,  . 

Collisions  Convention,  translation  of,  550. 
Convention  on  Safety  of  Life  at  Sea,  provisions  in,  affecting 
the  Collision  Regulations,  489. 

Interrogatories,  practice  as  to,  272. 

Joinder  of  Co-Defendants, 

when  reasonable  doubt  as  to  who  is  liable,  282. 

Jurisdiction.     See  Admiralty  Jurisdiction. 
collision  in  foreign  country^-  220,  225. 

with  pier  abroad,  222. 
criminal,  for  collision,  260  seq. 

of  common  law  Courts  for  collision  on  high  seas,  219  seq. 
plaintiff  and  defendant  aliens,  220. 

Judgment, 

balance  for,  where  both  to  blame,  149. 

by  default,  when  service  of  writ  but  no  arrest,  286. 

foreign,  bar  to  action  in  this  country,  when,  233. 

whether  enforceable  in  Admiralty,  235. 
inadmissible  in  evidence,  234. 
in  personaw,  bar  to  action  in  rem,  234. 
pleading  judgment  at  law  in  Admiralty,  270. 
res  judicata,  plea  of,  233,  270. 

Jury,  assessment  of  damages  by.  Lord  Campbell's  Act,  285. 

Keep  hei^  Course  and  Speed, 

cases  illustrating  Art.  21.. .395  seq. 
meaning  of  expression,  391. 

duty  of  one  of  two  crossing  steamships  to.  Art.  19... 398. 
sailing  ship  to,  370,  389,  390,  395. 
vessel  under  Art.  21... 390,  391,  392. 

to  ,act  under  Art.  21,  riote,  394; 

such  action  must  not  be  premature,  394. 
in  winding  river,  391. 
meeting  warships,  439  seq. 
rounding  point,  392. 
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Keep  her  Course  and  Speed — continued. 

duty  of,  subject  to  exception  of  special  circumstances,  393. 

where  twp  ships  approaching  pilot  vessel,  391. 
how  ship  hove-to  is  to,  394. 
overtaken  ship  to.  Art.  24... 416. 
ship  by  the  wind  may  luff  a  little,  395 . 

reefing  before  risk  of  collision  determined,  374. 

Keep  out  of  the  Way, 

duty  of  merchantman  meeting  warships,  439  seq. 
'  tug  with  heavy  ship  in  tow,  446. 

vessel  not  under  command,  326,  444.  ■ 

how  ship  is  to.  Art.  22... 399. 

must  not  cross  bows  of  other  ship,  399. 

overtaking , ship.  Art.  24. ..416. 

presumption  against  ship  whose  duty  is  to,  47. 

ship  lying  with  engines  stopped,  386. 

slacken  speed,  stop  or  reverse,  if  necessar}!-.  Art.  23... 400, 

steamship  and  sailing  ship,  386  seq. 
■    '  trawler  with  trawl  down,  of,  337. 

King's  Ship, 

arrest,  not  subject  to,  109,  280,  346  Tiote. 

collision  with,  liability,  76,  77,  109. 

fleet  meeting  merchantman,  439  seq. 

Government  ships,  registration  of,  as  British  ships,  346. 

application  of  Merchant  Shipping  Acts 
to,  346. 
regulations,  not  bound  by,  346. 

King's,  identical  with,  347. 

infringement  of,  negligence,  347. 
ship  requisitioned  by  Grovernment,  arrest  of,  280. 
special  lights  for  ships  of  war,  Art.  13... 346. 
whether  duty  to  keep  out  of  way  of,  439  seq. 

Launch, 

damage  by,  is  by  "improper  navigation,"  187. 
limitation  of  liability,  187. 

when  of  unregistered  ship,  179. 
rule  of  division  of  loss  applies,  146. 
special  precautions  required  at,  4,  481. 

Law.      See   American    Law;    Common  Law;    Foreign   Law ; 
Maritime  Law. 

L'AYiNG-TO.     See  Hove-to. 

Lex  Fori,- 

limitation  of  liability,  whether  is,  229  note,  .r 
Maritime  Conventions  Act,  1911...230. 
priority  of  claims,  judged  by,  226. 
rule  as  to  application  of,  220. 
rule  of  division  of  loss,  whether  is,  144.    , 
statutory  rules  as  to  presumption  of  fault  weiie,  75. 
M.  '3~ 
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Lex  Loci,  •,      ■ 

collision  abroad,  liability  for  negligence  of  agents,  224. 

with  pier  abroad,  222. 
limitation  of  liability,  whether  is,  229  note. 
rule,  as  to  ■application  of,  220,  225. 
rule  of  division  of  loss,  whether  is,  144. 

Liability.      See  Carrier;  Harbour  Authorities;  Dock^oumers.] 
abandoned  ship,  liability  of  owners  of,  103. 
American  law  as  to  liability  of  ship  as  distinguished  from 

owner,  101. 
average  contribution,  none  for  collision,  260,  264. 
civil  law,  by,  77.  ■ 

collision,  none  created  by  mere  fact  of,  1,  40. 
charterer  and  owner,  as  between,  84. 
common  law,  at,  for  damage  at  sea,  219  seq. 
co-owners,  as  between,  110,  111. 
for  damage  by  collision  abroaid,  103,  219,  220,  224, 

between  ships  of  same  owner.  111, 

115. 
with  a  lightship,  133. 
for  damage  by  foreign  public  ship,  lt)9. 

King's  ship.     See  King's  Ship. 
a  launch,  4,  481. 

parting  of  moorings,  21,  22,  108. 
ship  abandoned,  103. 
sunken  ship,  103. 
to  pier  or  harbour  works,  83,  93. 
for  acts  of  agent,  83,  84. 

expense  of  removing  sunken  wrecks,,  106. 
fault  of  compulsory  pilot,  236,  237. 
insufficient  moorings,  21,  108. 
interest  and  costs  beyond  statutory  amount,  187. 
loss  of  life  or  personal  injury.     See  Loss  of  Life; 
Personal  Injury.  i 

negligence.     See  Negligence. 
servants  acting  as  volunteers,  79. 
wilful  injury,  40,  79,  99,  233. 
foreign  law,  by.     See  Foreign  Law. 
in  case  of  collision  by  fault  of  third  ship,  17,  18. 

infringement  of  the  regulations.     See  Infringe- 
ment of  the  Regulations.  i 
joint  wrong-doers,   110.       See  Wrong-doers. 
no  fault  in  either  ship.     See  Inevitahte  Accident. 
limitation  of.     See  Limitation  of  Liability. 
loss  of  ship  does  not  discharge  owner  froin,  110. 
maritime  .law,  by  the,  102. 
mere  ownership  creates  none,  73. 
of  actual  wrong-doer,  76,  79,  82.     See  Wrong-doer. 
eargo-owners,  90,  110: 
charterer,  80,  84. 
.              employer  of  wrong- doer,  83. 
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liiABniTY — continued. 

of  foreign  sovereign.     See  Sovereign. 

foreign  vessel  for  negligence  of  crew,  223. 

freight,  90. 

harbour  authority,  105  seq.     See  Harbour  Authority. 

master,  76. 

owner  for  damage  by  his  vessel,  78  seq. 

sunken  vessel,  103,  110. 
to  charterer,  245  seq. 

compulsory  pilot  by  fault  of  crew, 

223. 
crew,  115. 
piers,  &c.,  83,  93. 
for  negligence  of  officers  and  crew,  77,  78,  79. 
where  vessel  is  chartered,  80  seq. 
where  vessel  is  demised,  78,  80,  82. 
whether    co-extensive    at    common   law    and    in 
Admiralty,  86,  87,  97  seq. 
part  owners,  110. 

persons  other  than  shipowner,  83,  84. 
"    .     pilot,  76,  242. 

pilotage  authority  for  pilot's  negligence,  i08. 
salvor,  24,  79. 

ship  in  Admiralty,  as  distinguished  from  owner,  85  seq., 
97.  - 

tug  and  tow,  respective  liabilities  of.     See  Tug  and  Tow. 
underwriters.     See  Insurance. 
unregistered  British  ship,  179. 

wrong-doer,  actual,  of,  76,  79,  82.     See  Wrong-doer. 
of  employer  of,  83. 

though  claimant  insured,   133,  269.         i, 
unlimited  liability,  cases  of,  84,  178,  181,  182,  183. 
where  both  ships  in  fault.     See  Division  of  Loss. 
where  pilot  on  board.     See  Compulsory  Pilot. 
Workmen's  Compensation  Act,  liability  of  owner  of -wrong- 
doing ship  for  payments  made  by  the  other  owner  under, 
115,  280. 

Lien,  Damage, 

generally,  87  seq. 
American  law  as  to,   101. 
assignment  of,  96. 

attachment  of,  to  what,  90  seq.  , 

to  freight,  91. 

to  ship's  tackle  and  equipment j- 90. 
not  to  cargo,  90.  >  ' 

-    except  to  compel  payment  of  freight, 
90. 
where  collision  in  body  of  a  county,  91,  93. 
collision  with  a  landing  stage,  92. 
damage  but  no  o<Jllision,  92. 
37  (2) 
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•Lien,  Damage — continued. 

attachment  of,  where-  ship  owned  by  company  in  liquida- 
tion, 94. 
two     or    more     actions     for     same 

collision,  94. 
jufisdiotion  in  Admiraltv  bv  statute, 
94. 
discharge  of,  96. 

duration  of ,  after  death  or  bankruptcy  of  owner,  89,  94,  96. 
extent  of,  90  seq. 
for  damage  by  or  ^  a  non-seagoing  barge,  93. 

to  pier  or  harbour  works,  83,  92,  93. 
to  things  other  than  ships,  92. 
foundation  of,  88. 

liability  pf  ship  and  owners,  how  far  concurrent,  86,  87. 
none  for  damage  by  carrier  to  cargo,  91. 
postponement  to  subsequent  salvage  lien,  94. 
precedence  to  liens  arising  from  contract,  93. 
priority  of  Uens,  93,  94. 
Statute  of  Limitations,  not  barred  by,  89,  96. 

but  now  limitation  of  time  for  commencing  suit,  89,  96. 

Life,  Loss  of.     See  Loss  of  Life. 

Life  Salvage,  damages  not  subject  to  claim  for,  133. 

Lightship, 

limitation  of  liability  in  case  of  collision  with, '182. 
penalty  for  injuring,  133,- 182. 
riding  by,  469. 

Lights,  Ships', 

Admiralty  orders  as  to,  in  war-time,  443. 

bad  weather,  when,  cannot  be  carried  for,  Art.  6... 328. 

Board  of  Trade  instructions  as  to,  321. 

burden  of  proof  as  to,  42,  50,  315. 

carried  in  the  rigging,  322. 

clear  night  no  excuse  for  absence  of,  317. 

dredging  with  anchor,  for  vessel,  320,  474. 

duty  to  equip  ship  with  proper,  316. 

failure  to  carry  proper,  a  misdemeanour,  317. 

fisherman's  flare,  335,  339. 

for  boats  and  small  craft.  Art.  6. ..328;  Art.  9. ..330. 

dumb-barge  being  towed,  328. 

fishing  vessels  and  boats,  Art.  9... 333  seq. 

EiH^'s  ships.  Art.   13... 346. 

line  fi'shermen,  334; 

overtaken  ship,  Art.   10... 339  seq. 

■pad  boats.  Art.   8. ..331. 

sailing  ships.  Art.  5... 327. 

sailing  ship  hove-to,  325. 
towing,  324. 

ship's  use,  visible  outboard,  314. 
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Lights,  Ships' — continued. 

for  steamship  under  way,  Art.  2... 318  seq. 
towing,  Art.  3... 323  seq. 
under  sail,  Art.    14... 320. 
telegraph  ships,  324. 
trawlets,  335,  338. 
vessel  ashore.  Art.  11... 342. 

at  anchor.  Art.  11. ..319,  320,  341  seq. 
dredging  with  tide,  320,  474. 
in  tow,  Art.  5... 327. 
not  under  command,  Art.  4... 324. 
tied  up  to  whaorf,  319. 
under  convoy,  Art.  13... 346. 
wrecks,  315. 
flare  or  detonating  signal.  Art.  12... 314,  345. 
how  to  be  carried,  321. 

indication  of  direction  of  ship's  head  by,  308. 
infringement  of  regulations,  as  to,  66,  321,  322. 
inspection  of,  by  Court,  322. 
local  rules  as  to.     See  Appendix  II.,  503. 
lost  in  previous  collision,  316. 

must  be  replaced,  315. 
maritime  law,  whether  obligation  to  carry,  by,  314. 
mast-head  lights  for  steamships,  318. 
misleading  lights,  313,  315,  316,  332. 
must  be  carried  in  positions  required  by  law,  321. 

from  sunrise  to  sunset,  313. 
obscuration  of,  316,  321,  343,  365. 
other  than  regulation,  314. 
powers  to  enforce  carrying,  318. 
punishment  for  not  carrying,  317. 
range  of,  318,  322. 

range  lights  for  steamships  under  way,  319. 
regulations  for,  313  seq. 

must    be    obeyed    with    reasonable    strictness, 
66,  321. 
riding  lights.  Art.  11... 341. 
screening,  321. 
*ship  ashore,  duty  to  light,  314. 

dredging  stern  first,   320,  474. 
with  improper  lights  may  be  stopped,  318. 
shipowner  responsible  for  proper  lights  being  carried,  318. 
side  lights,  Art.  2..; 318;  Art.  5... 327. 
smoke,  obscuration  by,  365. 
spare  lights,  absence  of,  316. 

special  lights  required  by  local  rules,  &c.,  317,  344. 
stern  light.  Art.   10.. .339. 

on  towing  vessel.  Art.  3. ..323. 
sunken  ships,  duty  to  light,  314,  315. 
taken  down  to  be  trimmed,  no  excuse,  315. 
"visible,"  meaning  in  regulations,  313. 
wrong  lights,   313,   315. 
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Limitation  of  Liability.     See  Lnr^iiation  of  Liability,,,  A£ti0t 
for.       .,-     '      .  :    -;    ■ 

"  acfiial  fault  or  privity,".  181. 
analogy  of  Eoxal. action  and  of  deodand,.  172. 
applies  to  all  ships,  and  in  all  waters,  180. 

injuries  to  craft,  persons,  or  goods  afloat,  182^ 
183. 
.  I .     :  damage  to  property,  and  rights  ashore,  where, 
183,  184. 
lightships,  182. 
.damages  Tinder  Lord  Campbell's  Act,  185. 
amount  recoverable  .for  loss  of  life,  186-,  188. 
assessment  of  damages  b.efore  limitation  action  not  binding, 

191. 
bail  given  for  amount  exceeding  owner's  statutory  liability, 

95. 
based  .on  protection,  172. 

bottomry  bond-holder,  his  right  to  share,  192. 
cargo,  does  not  affect  liability  of,  to  arrest,  183. 
charterers  by  demise  may  limit,  84,  180. 
Crown,  as  against,  182. 

proof  by,  191. 
definition  of  "ship,"  178. 
depends  on  statute,  ,170.  .    . 

dumb-barge,  whether  liabihty  of  owner  of,  unlimited,  178. 
effect,  in, combination  with  division  of  loss  rule,  173,  190. 

of  some  claims  being  settled  or'  paid  before,  191. 
excluded  by  contract,  may  be,  180. 
foreign  law,  liability  on  master's  contracts,  171. 
foreign  ships,  of,  228. 

tonnage,  how  calculated,  189. 
history  in  English  law,  173  seq. 
how  protection  is  obtained,  190,  282.  ■ 
improper  navigation,  meaning  of  term,  186. 
:  ...  damage  to  tow  by  tug  while  towing^ 

is  caused  by,  l87. 
also  damage  by  a  launch  to  vessel 
afloat,  187, 
insurance  against  risks  beyond  limit,  valid,  190. 
liability  of  actual  wrong-doer  unlimited,  77,  181. 

not  purged     by    payment     of     statutory 
'j  liability,  188. 

co-owners,  one  in  fault,  181. 

dock,  &c.  authotiti^,  180,  183. 

licensed  pilot,  183. 

owner  navigating  own  ship  unlimited,  181 . 

of  a  vessel,  which  is  not  a  "  ship,"  178. 
single  ship  company,  190. 
for  interest  and  ciosts  in  addition,  187.  ,  ' 

damage  to  lightships  182.  ,         ' 

of  railway  company  carrying  in  ship   oi  other 
owners,  182. 
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Limitation  of  LiABiLiTY^-cow^mM^d.         ,, 

liability,  wiiere  mope  than  one  collision,  184. 

lex  fori,  whether,  229"  note. 

limits  of  liability,  188.  '      '  ' 

loss  of  life,  amount  recoverable,  186,  188. 

losses  in  respect  of  which  limitation  can  be  obtained,  183. 

maritime  or  Roman  law,  none  by,  170. 

owners  who  are  entitled  to,  '178j  179. 

entitled  to,  in  contract  ani  in  tort,  184. 

of  ship  foreign  at  date  of  collision,  but  purchased 
by  British  subject,  179. 

not  discharged  by  sinking  of  ship,  186. 

unregistered  British  ship,  none,  179. 
statutory  exceptions,  179. 
persons  entitled  |to,  178. 
policy  and  justice  of  Acts  discussed,  175. 
priorities  of  claimants  for  loss  of  life  and  loss  of  goods,  188. 
proof  by  Crown,  191. 

by  holder  of  bottomry  bond,  192.  .;. 

register  not  conclusive  as  to  ownership,  180. 

tonnage,  189. 
"ship,"  definition  of,  178. 

successive  actions  by- cargo-owners  and  shipowners,  284. 
tonnage,  calculation  of,  188. 

tug  and  tow,  measure  of  liability,  185.     See  Tug  and  Tow. 
unlimited  liability,  cases  of,  84,  178,  181,  182,  183. 
without  actual  fault  or  privity,  meaning  of,  181. 

Limitation  of  Liability,  Action  for,' 

admission  of  liability,  whether,  must  be,  283. 

cargo-owner,  issue  whether  one  or  both  ships  in  faulty  283. 

costs  of,  283,  294. 

discontinuance  of  original  action,  effect  of,  284. 

evidence  by  affidavit,  283. 

general  course  of,  190,  282. 

may  be  claimed  by  defence  or  oounterelaim,  282. 

payment  out  of  Court,  283. 

proof  against  fund  in  Court,  estoppel,  284. 

transfer  of  action,  284. 

Limitation,  Statutes  of, 

damage  lien  not  barred  by,  89,  96. 

but  injured  party  must  take  proceeding  in  limited  time, 
89,  96. 
dock,  &c.  authority  against,  108,  277; 
,       limitation  under  Maritime  Conventions  Act,  1911... 89,  96, 
133. 
loss  of  life,  for,  under  , Lord  Campbell's  Act,  133. 

Local  Exiles  of  Navigation, 

applicable  in  conjunction  with  sea  regulations,  301,  487. 
customary  track  in  winding  rivers^  427,  487. 
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Local  Eules  of  Navigation — continued. 

efEect  of,  on  questions  of  negligence,  5,  485. 

foreign  waters,  in,  486. 

for  American  inland  waters,  486. 

Canadian  Great  Lakes,  503. 

Clyde,  513. 

Humber,  Trent,  Ouse,  515. 

Manchester  Ship  Canal,  523. 

Mersey,  524. 

Suez  Cahal,  527. 

Tees,  528. ' 

Thames,  531. 

Tyne,  546. 
ignorance  of,  no  excuse,  485  note. 
inconsistent  with  sea  regulations,  where,  300,  487. 
power  to  make,  486. 
savifag  clause  as  to,  Art.  30.'.  .484. 

Log, 

coastguard,-- lighthouse,  and  lightship,  271. 
official  log,  271. 

ship's  log  evidence-  against,  not  for,  ship,  271. 
though  mate  dies  after  collision,  271. 

London  Trinity  House,  regulations  of,  1840... 53,  2&7. 

IjOOK-OUT,  '       . 

absence  of ,  not  causing  collision,  454,  458. 
American  cases,  456. 
anchor  watch,  454. 
•  astern,  455. 
craft  moored  to  shore,  on,  456. 
crowded  waters,  in,  455. 
duty  as  to,  generally,  453. 

of  tug  and  tow  to  keep,  201,  204,  455. 
glasses,  use  of,  456. 

local  rules  may  impose  extra  obligation  on,  456. 
not  to  be  employed  on  other  duty,  454. 
station  for,  454. 
vessel  coming  out  of  dock  for,  456.    > 

Loud  Campbell's  Act.     See  Campbell's  Act,  Lord. 

Loss,  Division  of.     See  Dwision  of  Loss. 

Loss  of  Life.     See*  Campbell's  Act,  Lord. 
criminal  liability  for,  260. 
damages  for,  133. 

limit  of  liability  in  case  of,  186,  188. 
priorities  of  life  claimants  in  limitation  action,  188. 

Luffing,  370,  372. 

liYiNG-TO.     See  Hove-to. 
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Mail  Ships, 

arrest  of,  232. 
speed  of,  359. 

Man-of-War.     See  King's  Ship. 

Manchester  Ship  Canal, 

ooUision  regulations  do  not  apply  in,  300. 
local  rules,  523. 

Maritime  Conventions  Act,     1911, 
for  effect  of,  see  subject  headings, 
extent  of  application  of,  230. 

Maritime  Law, 

division  of  loss,  whether  a  rule  of,  136. 
liability  for  negligence  by,  102,  223. 

of  shipowner  by,  223. 

limitation  of,  probably  none  by,  146. 
overtaking  ship  to  keep  put  of  the' way,  418. 
ship's  lights,  as  to,  314,  342. 

Maritime  Lien.     See  Lien,  Damage. 

Master, 

co-owner,  limitation  of  liability,  77! 
du^y  of,  as  to  standing  by,  after  collision,  72. 
when  pilot  in  charge,  238  seq. 
with  regard  to  cargo  injured  by  collision,  124. 
fellow  servant  of  crew,  whether,  115. 
liability  of,  for  acts  of  crew,  76. 

for  breach  of  regulations,  76,  261. 
as  carrier,  76,  250. 
for  pilot,  77. 

on  bond  given  to  save  arrest  of  ship,  285. 
salvage  within  scope  of  master's  employment,  79,  209. 

Measure  of  Damages.     See  {Damages. 

Meeting  Steamships, 

direction  of  head,  not  course  over  the  ground  determines 

which  rule  is  applicable,  380. 
distinguished  from  "  crossing  "   and  "  overtaking  '■  ships,, 

379.  \^ 

"end  on,  or  nearly  end  on,"  meaning  of  term,  381. 
lying  dead  in  water,  whether  Art.  18  applies  to  vessel,  379. 
rule  for.  Art.  18.. .377,  380. 

does  not  apply  in  rPhames,  382. 

to  a  vessel  rounding  a  point,  382. 
winding  river,  in,  382. 


Mersey,  local  rules,  524. 

Mid-channel,  meaning  of  term.  Art.  ^5... 422. 
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MisDEMEANOE.     See  Criminal  Liability. 

endangering  life  or  ship,  260.  %   ,, 

infringing  regulations,  80,  261,  317. 

injuring  lightship,  265.-     , 

neglect  to  carry  lights,  317. 

not  standing  by  to  assist,  '?2.  , 

Misleading,        ,/■;'       ''  -■;      ■    ,    '..iili  ,-.  ■' 

by  hailing  or  whistling,  14.  '  , 

by  improper  lights,  313,  315,  316,  332.' 

MOOHINGS,  ■  "■, 

insufficient,  in  dock,  penalty  for,  464.      ' 

liability  for,  461,  463. 
making  fast  to  other  craft,  465. 
parting  of;  16,  20,  108. 
ship  at,  to  carry  riding  light,  342. 

Mud,  ;  *"" 

vessel  dragging  through,  is  under  command,  326. 
whether  Vessel  reversing  propeller  to  clear,  must  whistle, 
451. 


Nakeow  Channel, 

application  of  crossing  rule  in,  384,  427. 
I      buoys  in,  .misleading,  431.  •; 

consequence  of  infringement  of  stairboard  side-  rule  in,  422. 
.„,,duty,  of  vessel  entering,  424,  425. 
'"""fairway,"  what  is  the,  423. 
former  Acts,  under,  421. 
meaning  of  expression,  422. 
navigation  of  a  winding  river,  427  seq.,  487» 
passing  a  ship  ahead  in,  419!  ..:    . 
raising  swell  in,  481.  *  !^  S  ' 

(Speed  in, -481.  "  "''''',    "  * 

"starboard  side  rule,  Art.  2'o.!.4!2l. 

:.does  ncft  aijerride  local  rules,  426,  42§w 
system  of  buoyage  in,  431. 

tide,  difficulties  'caused  by,  to  approaching  vessel  must  be 
Kirui  I-.L.  ■   t.-     regarded,  473i..     --n'O!)  J- 

drifting  on,  with  anchbr  oii  ground,  470. 
wa]'|>S  across,  duties  as  to,'  474. 

Navigation,  Improper.     See  Improper  Navigation. 

Navigation,  Roles  oe.     See  Regulations;  Local  Rules. 

Navy.  ,  See  King's  Ship:  -  -'    '  .  ' 

Negligen(Je.    See  Inevitable  Accident;  Foreign  Lcmo ;  Foreign 
Ships.  .  :  p 

generally,  1  seq.  '    ■''■'    ' 

Admiralty,  in,  the  same  as  at  law,  28.  ,, 
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Negligence — continued.  ,  ,„ 

aftercoUision,  122,  123,  12^.    ,      .     .  ,"!  '.v^'i'''    v 

-aaiiLiv:    i>L..  ;    ■(    ,  Peglect  1,0  beacli,  1^4.'  , ' ",' ;',"!!'' .' 

agony  of  collision,  wrong  step  taken'  in,  not,  12. 
anchor,  collision  witK  ship  at.  ,  See  Anchor,  Ship  at. 
basis  of  action  for  damage's  by  collision,  1,  2,  49,  102,  223. 
blind  9omer,  rounding,  480.  .       -, 

breach  of  regulations  is,  5. 
r,;  ; ;  careless  management  of  thing  likely  to'  do  damage,  45. 
\  .J    etmsa  prpxima  non  remota.spectatur,  17,  27,  30  seq. 
causing  collision,  1,  18,  25,  30  seq. 
;,v      ;.,  ....    .  which,  makes  second  inevitable^  17. 

collision  between  other  vessels,  91. 
loss  by  reason  of  act  of  third  party,,  17,  18. 
.  ,,  ;.        |,       ;  the  loss  but  not  the  collision,  2,  26. 
collateral,  not  causing  the  loss,  25.    , 

when  with  ordinary  care  the  othet ,  'pencij  could 
have   avoided   the    collision    notwithstanding, 
30  seq.,  39  note  (h),  56.  , 
collision,  .fact  of,  no  evidence  of  negligence,  1,  40. 
■;  y    ,  consequences  of,  not  got  rid  of  by  paying  amount  of  statu- 
tory liability,   188. 
by  sinking  of  wrong-doing 
sliip,  185. 
iby  maritime  law,  1,02. 
,. ,     ,   contributory,  efEect  of,, 29. 

Maritime  Qonventioijs  Act,  1911... 29. 

no  difference  between  Admiralty  and  common 

law  as  to  what  is,  30. 
when  common  rule  applied  in  Admiralty,  287. 
<\ompulBory  pilot,  of,   now  no  defen9e.      See  Compulsory 

Pilot. 
crewi  insufficiency  of,  458.  , 

crossing  lines  of  traffic,  478. 
damage  but  no  collision,  38.    , 
defective  equipment,  15,  45,  205. 
defined,  3. 

dilemma,  in  a,  taking  course  involving  least  risk,  4. 
division  of  loss,  rule  as  to,  does  not  affect  question  what  is, 

SO  seq. 
^(^ual  negligence  in  both  ships,  discussio.'n  of,  36  seq. 
excessive  speed  negligence,  apart  from  regulations,  4rl3. 
,.;  '     excuse  foj?,  that  other  ship  negligent,  no,  8.  ,, 

stress  of  weather,  475. 
fact,  always  a  question  of,  2,  27. 
,.     ,  harbour  or  dock-master,  of,  242. 
'■^''     heaving-to  in  track  of  ships,  whether,  373. 
infringement  of  regulations,  is,  6,  7. 
insurance  against,  not  illegal,  256. 
large  craft  meeting  small,  483. 
launch,  at  a,  special  care  required,  4,  481.  , 
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j^EGLiGENCE — Continued. 

look-out,  in.     See  Look-out. 

non-oomplianee  with  regulations  or  lack  of  good  seaiiuiii- 
■      '■'      ■  ship  is,' 5.  ' 

local  rules  is,  5.   '         ' 
officer  in  chargd,  absence  from  deck, '459.  ' 

ordinary  care  and  skill  required,  3,  4,  5,  7,  12,  19,  36. 

•  _  where  by  exercise  of,  d&ager  axisii^ 

from  iegligence  of  the  other  ship 
could  have  been  ayoided,  30  seq., 
39  note  (h),  56. 
peculiar  construction,  vessel  of,  warning  to  be  given,  478. 
pilot,  of,  236,  242. 
presumption  of,  45,  47  seq.,  210.' 

that  subsequent  Idss  was  caiused  by  the  colli- 
sion, 120,  121. 
proof  of,  burden  on  plaintiff,  2,  40. 
Miiftiiig  of,  41. 
failure  to  hear'  fog  signal,  48. 
prima  facie,  what  is,  42,  45. ' 
absence  of  coiitribiitory,'  whether  plaintiff  must 

give,  46. 
without,  no  cause  of  action,  1,  2,  49. 
repairing  injury  after  collision,  in,  123. 
rounding  blind  corner,  warning  before,  480., 
salvage  remuneration  not  recoverable  for  Assistance  ren- 
dered by  vessel  to  blame  for  collision,  262. 
salvor,  in  a,  24,  263. 

seamanship  the  test  of,  when  regulations  inapplicable,  8. 
ship  unmanageable  by  own  fault,  16. 
smelling  the  ground,  when  risk  of,  special  pi?ecauti6ns  re- 
quired, 475.  , 
standing  too  close  to  other  craft,  475. 
sunken  ships,  as  to,  103,  110. 
tug,  in  a,  25,  262.     See  Tug  and  Tow^ 

in  not  employing,  27,  37,  122. 
unusual  course  adopted  at  own  risk,  472,  477. 
wilful  injury,  damage  by,  40,  79. 

Netherlands,  Law  or,  compulsory^  pilotage,  as  to,  241. 

Newfoundland,  Maritime  Conventions  Act,  1911,  adopted  by, 
75,  230. 


New  Zealand,  Dominion  oe,  Maritime  Conventions  Act,  1911, 
adopted  by,  75,  230. 


OuSE,  River,  local  rules  for,  515. 
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Overtaken  Ship, 

"  approaching  "  the  other  within  Art.  23,  not,  412. 
crossing  ship  may  be,  383. 
,    duty  of,  to  keep  her  course,  Art.  21... 390,  418. 
■     '     to  show  light  astern.  Art.  10. ..339. 
what  is  an,  341,  383. 

Overtaking  Ship, 

cases  illustrating  Art.  24. ..419  seq. 

"crossing"  ship  may  be,  383. 

duty  to  keep  out  of  the  way,  Art.  24. ..416,  418. 

a  rule  of  maritime  law,  418. 

when  passing  another  in  a  narrow  channel,  419. 

of  ships  turning  to  windward  iii  company,  420. 
must' be  going  faster  than  ship  ahead,  418. 
sailing  ship  overtaking  steamship,  416. 
sailing  ships  cross  tacking,  420. 
what  is,  416.. 

Owner  of  Cargo.     See  Cargo  Owner;  Carrier. 

Owners  of  Ship.     See.  Carrier. 

abandoned  ship,  of,  liability  of,  103. 
"actual  fault  or  privity  of,"  meaning  of  term,  181. 
.  .    Adrqiralty,: liability  ia,  when, not  at  lav,  85  seq. 
chartered  ship,  liability  for  damage  by,  80  seq.,  250. 
charterer,  liability  to,  for  loss,  250. 
collision  between  ships  of  same  owner.  111,  152,  248. 
common  law,  liability  at,,  77,  245. 
compulsory  pilot,  liable  for  negligence  of,  236,  237. 
crew,  acts  of,  within  scope  of  employment,  liable  for,  78, 
79,  80. 
wilful  and  criminal  acts  of,  whether  liable  for,  79. 
demised  ship,  of,  not  liable,  82. 
foreign.     See  Foreign  Law;  Foreign  Ship. 

service  of  writ  on,  222.' 
limited  liability  of.     See  Limitation  of  Liability. 
loss  of  ship,  no  discharge  from  liability,  110. 
maritime  law,  liability  by,  223. 
negligence   of   thenoselves,    their   servants    or    agents    the 

foundation  of  liability  for  collision,  77  seq. 
part  owners.     See  Part  Owner. 
passengers,  injury  to,  liability  for,  246. 
pilot,  liability  for  acts  of,  236. 
prima  facie  Uable  as  employers  of  crew,  78. 
pro  hac  vice  owners,  liability  of,  78. 
qua  owners,  not  liable,  78,  82,  83. 
resident  .abroad,  liability  of,  222 . 
Roman  Law,  liability  by,  77  note. 
unregistered,  liability  of,  179. 
recovery  by,  113. 
wrongdoer,  can  recover  oyer  against  the  Ewstual,  52. 
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Oyster  Bed,  damsige  to,  92  note,  287.  ' 

Paht  Owners,  ,  ,       ,      ;   i 

collision  between  ships  owned  in  part  by  sam?  persons,  111. 
contribution  between,  110. 

damage  to  cargo,  action  for.     See  Cargo;  Cargo  Ovmer.   . 
several  liability  of,   110.  i 

successive  actions  by,  112. 

survival  of  action,  in  case  of  death  of  a,  114.  , 

wrong-doing  master  a,  liability  of,  ,181.,  ,  , 

Partners,  '       ■ 

liability  of,  for  collision,  83.       ' 

uiilimited  when  not  shipowners,  84. '  , 

Perils  oe  the  Sea.    See  Bill  of  Lading. 
collisions  within  exception  of,  247. 
reason  for  departure  from  regulations,  14. 

Personification  of  Ship,  a  common,  but  sometimes  ^misleading) 
practice,  1,  85.      ' 

Persons  Entitled  to  Recover,  ll2  seq.  ' 

bailees,  112. 

common  employment,  doctrine  of.  111,  116. 
co'mpulsory  pilot  not  in  common  employment  with  the  crew, 

lis. 

indorsee  of  bill  of  lading,  112. 

insurers,  114.  '  '        ', ' 

persons  injured  and  owners  of  cargo  on  wrong-doing  'ship, 

112,  114.      •  ,  ,, 

r'efpresentatives  of  persons  killed.     See  Campbell's  Act. 
unregistered  owners  of  injured  ship,  113. 

Pier, 

damage  to  pier  abroad,  222.  , 

liability  for  damages  to,  83. 
lien  for  damage  to,  92. 

Pilot.     See  Compulsory  Pilot. 

actions  against,  jurisdiction,  277. 

duties  of  pilot  and  master,  238  seq. 

liability  of  shipowner  for  negligent  acts  ofj  236. 

when  actual  wrongdoer,  76,  242. 
signals  for,  317. 

Pilot  Boat,  '  ' 

answering  flare  of,  333. 
collision  with,  332. 

duties  inter  se  of  vessels  making  for,  391,  446. 
"engaged  on  her  station, ".lights,  332.  > 

lights  of,  Art.  8. ..331.  , 

signals  for,  317. 
stern  ligiit  on,  whether  permitted, -322.  '       >    ' 
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Pilotage  Authokity  not  liable  for  pilot's  negligence,  242." 

Plaintiffs,  who  may  be.     See  Persons  Entitle^  to  fiecover. 

PLEAraNGS.    See  Practice.  '  '  'i 

Port  Helm, 

efieet  of  port  helm  with  propeller  reversing,  414. 
old  rule  as  to,  378. 

rule  of,   only    applicable  to   steamships   meeting  end  on. 
Art.  18. ..377.  .  ,^  .1 

both  ships  must  pori,  380. 
"  does  not  apply  to  sailing  ship  mieeting  steamship, 

380. 

PoKT  Tack,  duty  of  sliip  on,  Art.  17. ..367  seq. 

Practice  of  Sbajmeen, 

,    evidence  as  to,  273.  '  '      >i 

inconsistent  with  regulations  illegal,  10. 
navigation  of  winding  rivers,  as  to.,  427,  487. 

Practice:  Collision  Actions,  ,        , 

action  at  law  supplemented  by  proceedings   ifi  rem  and 
vice  versa,  278!  ,  , 

and   in    Admiralty    for    same    matter:  not 
allowed,  276. 
against  pilot,!  277.  , 

Dublin  Steam  Packet  Co.,  notice,'  277. 
address  on  writ,  266.  '        ■  , 

Admiralty  jurisdiction  of  High  Court,  286,  287. 

County  Courts,  288. 
other  Courts,  288.         1        j 
arrest  of  wrong  ship,  279. 

after  undertakiiig  to  give  bail,  280.  '  -  i 

not  necessary  to  found  jurisdiction  in  rem,,  286. 
assessors,  their  functions,  273,  274. 

difference  of  opinion  between  them,  274.       '. 
Board  of  Trade,  of,  as  to  supplying  depositions,  271. 
Cinque  Ports,  Admiralty  jurisdiction  of  Court  of,  288. 
co-defendants,  joinder  of,  211,  282. 
co-owners  all  liable  to  surety  to  bond  given  by  one,  285. 
consolidation  of  actions,  275.    See  Consolidation.' 
County  Court  action,  transfer  of  cross  action,  277. 
cross  actions,  stay  when  one  ship  only  arrested,  276. 

one  in  County  Court,  277. 
damages  assessed  by  registrax  and  merchants,  285, 

in  excess  of  res  or  bail,  278. 
default  of  appearance,  judgment,  286. 
defence,  contents  of,  269. 

discovery  and  inspection  of  documents,  273.  ,  ■   ./ 

evidence.    See  Evidence. 

infringement  of  regulations  must  be  Specifically  alleged, 
269.  ■•■•■      ' 
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Practice:   Collision  Actions — continued. 
inspieetion,  order  as  to,  273. 
interrogatories,  272. 
joinder  of  co-defendants  when  reasonable  doubt  as  to  who 

is  liable,  282. 
judgment  by  default  after  service  but  before  arrest,  286. 
form  of,  when  both  ships  to  blame,  150. 
not  limited  to  value  of  arrested,  ship,  95. 
pleading,  270. 
limitation  of  liability.     See  Limitation  of  Liability,  Action 
for. 
may    be    claimed    by    defence    or 
counter-claim,  282. 
time  for  enforcement  of  rights,  89,  96, 133. 
against  Harbour  Boards  and  other  pubUo 
authorities,  108,  277. 
loss  of  life,  action  in  rem,  280. 

assessment  of  damages  under  Lord  Campbell's 
Act,  ?85. 
lying-by  to  await  result  of  previous  action,  276. 
master,  liability  on  bond  given  by  him  to  save  arrest  ;of 

ship,  285. 
owners  suing  as  such  need  not  be  named,  267. 
'     pleading  contributory  negUgenoe,  270. 
defence,  269. 

infringement  of  regulations,  269. 
judgment,  270. 
preliminary  act,  267,  266. 

statements  in,'  are  admissions,  268. 
when  necessary,  267. 
proof  must  be  secundum  alleguta,  268. 

of  regulations,  272,  298. 
public  authorities,  action  in  rem  againgt,  277. 

limitation  of  actions  against,  277. 
re-arrest  of  ship  for  sum  in  excess  of  bail,  95,  279. 
res  judicata,  270,  275.     ■  ,     .  • 

right  to  begin,  273. 
rules  in  force,  the,  266. 
seamanship,  evidence  of  experts,  273. 
separate  actions  for^  injury  to  person  and  property,  277. 
stay  of  proceedings,  one  ship  only  arrested,  276.  • 

refused  in  successive  actions,  284. 
successive  actions  by  shipowner  and  cargo  owner,  stay,  284 . 
third  party  procedure,,  210,  281. 
transfer  of  actions.  King's  Bench  to  Admiralty  Division, 

284. 
winding-up  order;   after,  leave  to  proceed  in  Admiralty 

required,  94.  , 

writ,  address  of,  366. 

service,  by  whom,  267. 

out  of  the  jurisdiction,  266. 

within  jurisdiction  required,  222,  266. 


INDEX.  593 

Precautions, 

fishing  grounds,  when  passing  over,  472. 

in  fog.     See  Fog. 

launch, -at,  4,  481. 

neglect  of  ordinary  precautions  negligence,  3  seq.,  12,  19. 

36. 
ship  of  unusual  construction,  by,  478. 

being  navigated  in  unusual  manner,  by,  472,  477. 
special   precautions    in   special   circumstances,.  Art.    29... 
452  seq. 

Presumption    of   Fault,    Statutory.      See    Infringement   of 
Regulations. 
■  '■    abolished  by  Maritime  Conventions  Act,  1911. ..33,  52. 
American  law  as  to,  75. 
applicability  of  decisions  in  former  regulations  affected  by 

the  statutory  provisions  in  force,  52,  71. 
first  enacted,   1862... 57. 
history    of    enactments    imposing    statutory    liability    for 

infringing  regulations,  52  seq.  •. 

infringement  of  any  relevant  regulation  involved  liability 
from  1873  to  1911. ..68. 
,  ,    ,  unless  proved  that  it  could  not  by  possibility  have' 

caused  collision,  58. 
made  more  stringent,  18 73... 5 8  seq. 
Solent,  in,  still  in  force  for  breach  of  regulations,  69. 

Priority, 

liens,  of,  93,  94. 
limitation  action,  in,  183. 

Proceedings  in  Rem.     See  Ijien,  Damages.., 
generally,  1,  85. 
against  barge,  which,  is  not  a  ship,  within  a  county,  93. 

King's. ship,  109,  280,  346  note. 

public  authorities,  limitation,  277. 

ship  of  foreign  sovereign,  230. 

tug,  for  negligent  towage,  210. 
arrest  involved  unless  bail,  given,  88. 
damage  but  no  collision,  in  case  of,  91.    , 

to  cargo  by  carrier,  91. 
jury,  in,  285. 

lien,  in  some  oases  where  no,  91". 
loss  of  life  and  personal  injury,  for,  280. 
ship  liable  ill,  where  owner  not  in  personam,  94,  97. 
Supplemented  by  common  law  action,  and  vice  versa,  278. 

Proof.     See  Evidence;  Burden  of  Proof ;  Practice. 

Propeller, 

effect  of,  on  ship,  when  reversing,  414. 
moving,  in  dock,  474. 

Protest,  eyidence  against,  but  not  for,  ship,  271. 
M.  '-^^ 
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Public  Authorities, 

special  limitation  of  aqtions  against,  in  rem  none,  277. 

in  personam,  108. 
Raft, 

'  collision  with,  45  note,  474,  479. 
unwieldy,  damage  by,  45  note,  213. 

RaiL'way  OompanYj  liability  of,  when  carrying  by  sea,  182,  249. 

Recover:     See  Persons  entitled  to  Recover. 

Reference  to  Registrar, 

costs  of,  do  not  follow  result  of  action,  292. 

damages  referred,  but  Court  may  decide  question  as  to, 

raised  in  pleadings,  285. 
exorbitant  claim,  293. 

Refusal  to  Move, 
dock,  in,  474. 
launch,  at,  482. 

Registrar.     See  Reference  to  Registrar. 

Regulations    for    Preventing    Collisions    at    Sea.      See 
Infringement  of  Regulations ;  Negligence ;  Presumption 
of  Fault. 
where  to  find  London  Trinity  House  Regulations  of  1840... 
54. 
Admiralty  Regulations  of  1848... 54. 

1852.. .55. 
1858.. .65. 
Regulations  of  1863... 56. 
1880.. .312. 
1884.. .312. 
1897...312. 
1910,  set  out  491. 
alteration  of  oourse,  causing  risk,  39,  307. 

for  safety,  where  no  risk,  309. 
in  fog,  308. 
application  of,  in  waters  where  local  rulee  in  force,  300. 

limited  to  waters  connected  with  the  sea, 

300. 
in  rivers,  299. 

to  British  Colonial  ships,  297  note. 
foreign  ships,  297,  298,'  302. 
King's  ships  and  foreign  public  ships, 

346,  347. 
large  ships  meeting  small,  483. 
merchantmen  meeting  warships,  439. 
steamships  lying  dead  in  thewater5,?79i. 
vessels  approaching  fishing  vess&lst.337. 
hove-to,  372,  386,  394,  460.'   ' 
'  which  are  not  "  shipsj''  301. 
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Begulations  for  Preventing  Collisions  at  Sea — continued. 
application,  of,  until  risk  is  determined,  310. 
ships  are  clear,  311. 
•where  application  will  cause  risk  of  colli- 
sion, 307,  436. 
collision  is  inevitable,  305,  407. 
course  of  other  ship  unknown,  306, 

307,  308. 
there  is  risk  of  collision,  304  seq. 
authority  to  make,  scope  of,  see  validity,  infra. 
construction  of,  uniformity  in  the,  desirable,  302. 
rule  for  the,  303. 

Art.  27,  whether  it  applies  to  Art.  28... 
448. 
departure  from,  prima  facie  negligence,  5. 

burden  of  proof,  when  departure  proved, 
that  it  was  justifiable  or  excused,  65, 
445. 
that  it  caused  collision,  57,  71. 
a  breach  of  a  statutory  duty,  4,  52,  seq. 
therefore  imposee  liability,   if  in  fact  a 

wrong  manoeuvre,  62,  433  seq. 
sanctioned    in    special    circumstances    by 

Art.  27... 432. 
formerly  also  by  statute,  432. 
instances    of   special   circumstances,    328, 

433  seq. 
when  a  duty,   11,  433,  441. 

rigid     adherence     to,     will     cause 

collision,   11,  436,  437. 
justifiable,  7,  11  seq.,  432  seq.,  441. 
justifiable  in  case  of  necessity,  7,  63  seq., 
434. 
where  departure  only  hope  of 
saving    collision,    63, 
65. 
collision  inevitable,  and 
departure     made      to 
minimise  damage,  63, 
305,  433,  443. 
obedience  involves  seri- 
ous danger,   14,   443, 
446. 
departure     invited     by 
<      other  ship,  14. 
excused,  wTiere  other  ship  causes  a  sudden 
peril,  12,  13. 
rule   does   not    appear   to 

apply,  14. 
vessel  unable  to    comply, 
15,  47,  68,  444. 

38  (2) 
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Regblations  for  Pkevbnting  Collisions  at  Sea— continued^ 
departure  from,  excused,  even  if  inability,  caused  by  pre- 

,    vious  fault,  16,  68. 
aliter,  if  inability  caused  by  want 
of  look-out  Or  other  immediate 
negligence,  B8. 
^       not  excused,  on  ground  of  convenience,  10, 
446,  4:47. 
or  of  compliance  with  incon- 
sistent custom,  10. 
remoteness .  of  danger, 

11. 
fear    that    other    ship 
will  not  follow  regu- 
latioiis^  434^-    ,' 
because    other^  ship    did   not 
follow  the  regulations,  447. 
when  adherence  would  have 
prevented     collision,     434, 
447. 
discretion  as  to  obeying,  none  where  applicable,  7,  11,  63, 

434. 
duty  to  obey  on  both  ships, .8,  47, 434. 

promptly. and  efiectually,  9,  434. 
-   a  statutory  duty,' 4. 
avoid    collision    and    depart    from   regulations    if 
necessajy,  437. 
decisions  on  earlier  regulations,  how- far  of  value,  53,  311. 
for  distress  signals,  Art.  31... 488. 
fog,  speed. in.  Art.  16. ..353. 

sound  aign^  in.  Art.  16. ..348. 
helm  signals,  Art.  2&,...449.,. 
,    keeping  course  and  speed.  Art.  21. ..390. 
lights  for  fishing  vessels.  Art.  9... 333. 
generally,  Art.  1...313. 
overtaken  vessels.  Art.  10. ..339. 
pilot  vessels,  Art.  8... 331. 
sailing  vessels,  Art.  5. ..327. 
small  vessels,  Art.  7. ..328. 

in  bad  weather.  Art.  6... 328. 
steaniships.  Art.  2... 318. 

towing,  Art.  3. ..323. 
vessels  at  anchor.  Art.  11... 341. 

,    not  under  command.  Art.  4... 324. 
local  Tules,  preserving.  Art.  30... 484. 
narrow,  channels.  Art-  25,.'.  ..421-,:  j 
not  crossing  ahead.  Art.  22... 399. 
overtaking  vessels.  Art.  24;. .416. 
sailing  vessels  approaching  sailing  vessel.  Art.  17. ..367. 
...  fishing  craft.  Art.  26... 431. 

special  circumstances.  Art.  27... 432. 
steamships  approaching  ^sailing  vessels.  Art.  20...  386. 
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Eegtjlations.for  Preventing  Collisions  at  Sea — c 
for  steamships  crossing,  Art.  19... 382. 
meeting,  Art.  18. ..377. 
under  sail,  signal  for.  Art.  14... 347. 
stopping  and  reversing,  Art.  23... 400. 
warning  lights.  Art.  11...34S. 
history  of  legislation  as  to,  52  seq.,  297. 
international  character  of,  302. 
lights,  as  to.     See  Lights,  Ship's. 
local  rules  of  navigation.     See  Local  Rules. 

Usages  not  to  be  neglected,  7,  437. 
meeting  ship  cannot  become  crossing  ship,  310. 
objects  of,  8,  67,  300,  434. 
ordinary  precautions  must  be  observed,  5. 
paiamount  rules  of  navigation,  are  the,  %.' 
penalty  for  obeying.     See  Infringement  of  the  Regula- 
tions.. 
practice  inconsistent  with,  bad,  10. 
proof  of,  272,  2.98. 

provision  of  appliances  necessary  for  complying  with,  311. 
right  of  way,  burden  of  proof  of,  47. 
risk  of  ooUisicn.     See  Risk  of  Collision. 
"  sailing  yessel,"  when,  includes  steamship  under  sail,  312, 

313. 
statutory  obligation  to  observe,  52  seq.,  70. 
"steam  vessel,"  meaning  of,  in,  312. 
strict  obedience  to,  required,  9,  63,  433  seq. 

excused  when  applicability  not  realised,  7. 
Submarine  Telegraph  Act,  regulations  under,  298. 
"under  way,"  meaning  of,  312,  319,  328. 

not  the  same  as  "  making  way  through  the 
water,"  326. 
.validity  of,  considered,  299,  302,. 

scope  of  authority  conferred  by  statute,  297, 
<:       .         ,  299.  ■  '  . 

whether  ultra  vires  in  respect  of  inland  waters, 

299,  300. 
whistle      sig- 
nals, 300. 
vessels  which 
'are        not' 
'  '  "ships,"  302. 

Kemoval  of  Wreck,  duty,  of  harbour  authority  as  to,  106. 

Kepairs.     See  Damages. 

cost  of,  allowed  asdamiages,  118,  125. 
demurrage,  where  repairs  due  to  two  collisions,  129: 
duty  to  repair  aftei'  collision,  123,  124.  ..  ' 

possessory  lien  for,  whether  dajiiage  lien  has  prioHty  tq,  93. 

Eespondeat  superior,  •  '     .   J 

doctrine  of,  is  lex  loci,  224.    .  '      '    '      , 

does  not  apply  to  superior  officer 'iii  Navy,  109, 
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Eestitutio  in  integrum,  meaning  of  phrase,  117. 

Ebveksed  Peopeller,  action  of,  on  ship's  headj  414. 

Riding  Light.    See  Lights,  Ship's. 
Art.    11. ..341. 

for  fishing  boats,  Art.  9.. .333. 
small  craft,  Art.  7... 328; 

EiSK  OF  Collision, 

altering  course  so  as  to  cause,  307. 

where  there  is  no,  309. 
indications  of,  307,  366,  371. 
instances  of,  309. 

regulations  are  intended  to  prevent,  303,  304. 
taking  least,  in  real  dilemma,  4. 
uncertainty  of  facts  causing,  306,  371. 
whether  regulations  apply  where  there  is  probability  of, 
305. 
or  after  risk  is  determined,  311. 

River, 

application  of  crossings  rule  in,  284,  424. 
customary  track  of  ships  in,  427. 
duty  to  ease  before  rounding  a  point,  425,  428. 
navigation  of  winding,  305,  391,  427. 
starboard  side  rule  in.  Art.  25... 422,  424,  427. 
whether  regulations  apply  in,  299. 

Roman  Law, 

liability  for  collision,  77  mke. 
no  limitation,  172. 

Rule  of  the  Road.     See  Regulations  for  Preventing  Colli' 
sions;  Local  Rules;  Foreign  Law;  Foreign  ^ipa. 

Running-down  Clause,  in  policy  of  insurajice,  150,  252,  254, 
255. 

"Running-Free,"  meaning  of  term.  Art.  17. ..368. 


Sailing  Vessel, 

approaching  another  on  opposite  tack.  Art.  17... 367. 

fisherman,  338,  374,  431. 

steamship.  Art.  20... 386,  389. 

steam  trawler,  338. 
beat  out  tack,  duty  to,  397,  470. 
cases  illustrating  Art.  17... 3 74  seq. 
close-hauled,  Art!  17. ..367,  370,  372,  447. 
crossing  ahead  when  keeping  out  of  the  way,  369. 
"end-on"  rule,  none  for,  377,  380. 
foul  berth,  giving,  460 1 
hove-to.    See  Hove-to,  Ship. 
in  fog,  moderate  speed,  363. 
keeping  course  and  speed,  370,  389,  390- 


LNUEX.  09t> 

Sailing  Vessel — continued.  ; 

overtaking  another,  steam  or  sail,  Art.  24... 416. 
running-free.  Art.   17. ..368. 
aoimd  signals  for,  in  fog,  &c..  Art.  16. ..353. 
what  is  a,  within  regulations,  312. 

Salvage, 

action,  whether  costs  of,  recoverable  as  damages,  125,  127, 

262. 
after  collision,  262. 
collision  with  salvor,  263. 
duty  to  stand  by  does  not  afEeet  right  to,  74. 
expenses,  damages,  125,  127. 
life,  not  a  charge  in  collision  damages,  133. 
loss  of  expected  salvage,  damages,  126. 
master,  whether  within  scope  of  his  employment,  79,  209. 
towing  ships  clear  of  each  other,  262,  263. 
wrong-doer,  by,  not  recoverable,  262. 

Salvok, 

collision  with,  24,  25,  79,  209,  262. 

caused  by  fault  of,  24,  79,  262. 

Scope  of  Employment, 

employer  liable  for  acts  of  servant  within,  79. 
master,  of,  whether  salvage  service  is  within,  79,  209. 

Sceeens, 

regulation  as  to.  Art.  2. ..318. 
shortness  or  absence  of,  321. 

Seamanship, 

assessors  advise  as  to  matters  of,  273. 

saving  clause  in  regulations  as  to,  Art.  29... 452. 

Servant, 

doctrine  of   common    employment  prevents   recovery    by, 

when  injury  caused  by  fellow  servant,  115. 
master  whether  fellow  servant  of  crew,  115  note. 
pilot,  unless  compulsory,  is,  of  owner,  236. 
compulsory,  is  not,  115,  236. 

Sheering,  when  at  anchor,  344. 

Ship,  ' 

abandonment  of,  after  collision  by  crew,  122. 
affected  by  fault  of  those  on  board,  78  seq. 
barge,  damage  to  or  by.     See  Barge. 
chartered,  liability  for  damage  by,  50. 
close-hauled.  .  See  Close-hauled, 
crossing  ships.     See  Crossing  Ships. 
dangerous  m  se,  not,  45. 

definition  of,  in  Merchant  Shipping  Act,  1894. ..178. 
disabled  by  own  fault,  16. 
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Shif— continued.  ,  .   '", 

ferry  boat.    See  Ferry  Boat.  >  .  > 

foreign  ship.    See  Foreign  Ship.. 

sovereign,  of,  damage  by.    See  Sovereign,  Foreign. 
hove-to.    See  Hove-to,  Ship. 
launch  of.     See  Launch. 
.liability  of,  by  maritime  law,  223. 

in  Admiralty  proceedings  in  rem,  85  seq. 

for  fault  of  compulsory  pilot,  236. 

limitation  of.     See  Limdtation'of  Liability. 

•where  owners  are  not  liable,  86,  87. '        ' 
for  damage  by  or  to.'   See 'Liability. 
lying  dead  in  water,  379. 
meeting  ships.     See  Meeting  Ships. 

not  under  command,  lights  and  signals  for,  Art. '4... 324. 
overtaking  and  overtaken.     See  Overtaking  Ship ;  Over- 
taken Ship. 
owners,  their  liability.    S*  Owners  of  Ship ;  Liability . 
personification  of,  in  Admiralty,  1,  85. 
port  tack,  on.     See  Port  Tack.  , 

registration,  what  British  ships  exempt  from,  179. 
rule  of  the  road  for.    See  Regulations. 
ship's  lights.     See  Lights,  Ship's. 
small  craft  not  required  to  keep  out  of  the  way  of  large, 

483. 
speed  of.    See  Speed. 
steamship.    See  Steam  Vessel. 
sunken  i^ip,  dama^  by.     See  Sunken  Ship.  > 
telegraph,  298,324. 
towing  or  in  tow.    See  Tug  and  Tow. 
unusual  or  dangerous  construction,  of,  478. 

Shipownbii.     See  Owners  of  Ship. 

Shorthand  Notes,  costs  of,  296. 

Side  Lig-hts.    See  Lights,  Side. 

Signals, 

distress.  Art.  31. ..488. 

fog,  sound  signals  in.  Art.  15.     See  Fog  Signals. 

for  pilot,  317. 

vessel  going  astern,  451,  468.. 

not  under  command,  Art.  4... 324. 
reversing  propeller  to  clear  mud,  451. 
telegraph,  ships.  Art.  4... 324.' 
flsihing'.  Art.  9. ..'333.' 
helm  signals.  Art.  28... 449.  '    ' 

failure  to  sound,  effect  on  liability,  70. 
meaning  of  "authorised  or  required,"  450. 
misleading  s:^afe,  should  not  be  given,  315,  452.  ' 
pil^t  bpat!s  lights.  Art.  8... 331. 
private  lights,  317;  Art.  13. ..346. 
warning,  345,  473,  480. 
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Slacken  Speed, 

duty  of  steamship  to,  Art.  23. ..400. 

■whether  duty  to,  concurrent  with  duty  to  alter  course,  403. 

Slipping, 

to  avoid  collision,  464,  467. 

value  of  anchor  and  chain  slipped  can  be  recovered,  39. 

Small  Cea3?t, 

not  required  to  keep  out  of  the  way  of  large,  483. 

Smelling  the  Ground,  475. 

Smoke,  obscuration  of  lights  by,  365. 

Snow  Squalls, 

necessity  to  sound  when  in  neighbourhood  of,  351. 

Sound, 

signals  for  thick  weather.     See  Fog  Signals. 

to  indicate  alteration  of  course,  Art.  28... 449. 
transmission  of,  in  thick  weather,  48  note. 

Sovereign,  Foreign, 

ship  of  foreign,  -not  liable  to  arrest,  109,  230,  280. 
submitting  to  jurisdiction  of  British  Court,  232,  347. 
suing  must  give  bail  to  answer  counterclaim,  232. 

Spain,  Lavf  of, 

liability  for  negligence,  224. 
compulsory  pilotage,  as  to,  241. 

Speed, 

alteration  of ,  infringement  of,  Art.  21... 390.      • 
crowded  harbour,  entering,  462. 
duty  of  steamship  to  slacken  orstop.  Art.  23. ..400. 
fog,  in,  Art.  16. ..353. 
instances  of  improper,  357,  359,  363. 
in  Clyde,  513,  514. 
Humber,  519. 

Manchester  Ship  Canal,  523. 
Suez  Canal,  .527. 
Tees,  529,  530. 
■  Thames,  539,  541,  542. 

Tyne,  548.  '    '  ■ 

moderate  speed  required  in  thick  weather.  Art.  16. ..353. 
whdt  is,  355.      >    ■       /-■' 
ship's  pbwer  of  stopping  relevant  in  con- 
sidering what  is,  355. 
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S  PEED — continued . 

of  mail  ships,  359. 

•eaiiing  ship  in  thict  weather,  363. 
steamship  approaching  other  craft,  413. 
swell  raised  by  excessive,  damage  by,  481. 
through  water,  not  over  ground,  481. 
.tide  immaterial,  where  both  under  way,  356. 
unavailing  excuses  for  excessive,  in  fog,  359. 

Standing  by, 
duty  of,  72. 

includes  case  of  collision  with  a  boat,  74. 

on  whom  cast,  73. 
failure  to,  formerly  raised  presumption  of  fault,  72. 
preeumption  of  fault  now  repealed,  73. 
reasonable  cause  for  failurfe  to  stand  by,  73. 
right  to  salvage  not-affected  by  failure  to  stand  by,  74. 

St.\eboaed-side  Eule, 
Art.  25... 421. 

applies  to  steamships  only,  421. 
application  in  winding  river,  427. 

where  local  rules  in  force,  425. 
consequences  of  being  on  wrong  side,  422. 
decisions  as  to  the  rule  of  the  road  on  land,  426. 
under  former  Acts,  421. 
whether  it  overrides  the  steering  rules,  424. 

Staeboaed  Tack,  duty  of  ships  on,  367. 

Statutes. 

13  Eic.  II.  cc.  3,  5  (Suits)... 220,  286. 
7  Geo.   II.   c.   15   (Eesponsibilities  of    Shipowners  Act,. 
1734)...  174. 
26  i&eo.  III.  e.  86  (Limitation  of 'Liability  Act,  1765)... 

174. 
53  Geo.  III.  c.  159  (Limitation  of  Liability  Act,  1780) 

...174,282. 
1  &  2  Geo.  IV.  c,  76  (Cinque  Ports  Act,  1831). ..288. 
6  Geo.   IV.   c.   78   (Quarantine  Lights). ..317. 

c.  125  (Pilotage)... 227,  237. 
6  &  7  Will.  IV.  c.  100  (local)... 277. 
3  &  4  Vict.  c.  65  (Admiralty  Court  Act,  1840). ..91,  220, 

286. 
6  &  7  Vict.  c.  79  ('Sea  Fisheries  Act,  1843),.. 337. 

9  &  10  Vict.  c.  -93  (Lord  CampbeU'e  Act:  Fatal  Accidents 

Act,  1846),..113,  133,  185,  232,  285. 
c.  100  (Steam  Navigation  Act,   1846)... 64, 
297,  378,  421. 

10  &  11  Vict.  c.  27  (Haj^bour,  Docks,  and  Piers  Clauses 

Act,  1847). ..83,  93,  106,  107,  188, 
464. 
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.14  &  15  Vict,  e,  79  (Steam  Navigation  Act,   1851):!. 54, 

56,  75,  297,  307,  378,  421. 

17  &  18  Vict.  c.   12  (Merchant     Shipping     Repeal     Act, 
1854). ..$5. 
c.  31  (Railway    and    Canal '  Traffic    Act,. 

1854). ..249. 
c.   104  (Merchant   Shipping   Act,    1854)... 
297. 
ss.  3,  4.. .55. 
s.  55. ..301. 
s.   104... 227. 
s.   147. ..180. 

s.  296. ..55,  305,  378,  379,  380,  435. 
s.  297. ..55,  421. 
s.  298. ..55,  57,  58,  141. 
s.  388...  152,  237,  242. 
s.  504— 505...  175. 
s    514     282 

24  &  25  Vict.  c.   10  (Admiralty    Court    Act,    1861)... 91, 

132,     220,     221,    251,     273,    275, 
276,   323. 
c.  97  (Malicious  Damage  Act,  1861)... 261. 

25  &  26  Vict.  e.  63  (Merchant  Shipping  Act,  1862). ..56, 

57,  60,  72,  141,  176,  285,  286,  297, 
301,  337,  422. 

26  &  27  Vict.  c.  92  (Railway  Clauses  Act,  1863). ..249. 
•        27  &  28  Vict.  c.  95  (Fatal  Accidents  Act,  1864)... 185. 

28  &  29  Vict.  c.   125  (Dockyard  Ports  Act,   1865). ..69. 

31  &  32  Vict.  c.  45  (Sea  Fisheries- Act,  1868). ..191,  292. 

c.  56    (Petroleum  Act,  1868). ..294. 

c.  71  (County  Courts;  Admiralty  Jurisdic- 
tion Act,  1868).. .156,  277,  288. 

e.  78  (Admiralty  Suits  Act,  1868)...  191,. 
292. 

c.  119  (Regulation  of  Railways  Act,  1868) 
...250. 

32  &  33  Vict.  c.  51  (County  Courts;  Admiralty  Jurisdic- 

tion Act,  1869).. .156,  288. 
34  &  35  Vict.  c.  78  (Regulation  of  Railways  Act,  1871) 
...182. 
c.   110  (Merchant  Shipping  Act,  1871). ..73. 
36  &  37  Vict.  e.  66  (Judicature    Act,    1873)... 141,     154, 
169,  229,  261,  273,  275,  276,  294. 
c.  85  (Merchant    Shipping    Act,    1873)... 
2,  68,  60,  61,  75,  405. 
38  &  39  Vict.  c.   15  (Sea  Fisheries  Act,  1874). ..337. 
c.  88  (  )...84. 

0.  90  (Employers  and  Workmen  Act,  1875) 
...115. 
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40  &  41  Vict.  e.  16  (Wrecks   Removal  Act,    1877)...  106, 

188   315 
c.  42  (Sea  Fisheries  Act,  1877)... 337. 

41  &  42  Vict.  c.  73  (Territorial  Waters  Jurisdiction  Act, 

1878).. .227. 

43  &  44  Vict.  c.  42  (Employers'   Liability  Act,    1880).-, 

115. 

44  &  45  Vict.  c.  219    (local)     (Solent    Navigation    Act, 

1881). ..69,  485. 
-46' &  47  Viet.  c.  22  (Sea  Fisheries  Act,   1883). ..337. 
48  &  49  Vict.  c.  49  (Submarine   Telegraphs   Act,    1885) 

...298. 
50  &  51  Vict.  e.  3  (Submarine  Telegraphs  Act,  1887), „. 

299. 
54  &  55  Viet.  c.  31  (Post  Office  Act,  1891)... 232. 

56  &  57  Vict.  c.  61  (Public   Authorities   Protection   Act, 

1893).. ,.108,  277. 

57  &  58  Vict.  c.  60  (Merchant    Shipping    Act,    1894)... 

297. 

s.  3.. .179.. 
ss.  77— 91. ..177. 

s.  220. ..261. 

s.  418... 227,  230,  489. 

s.  419.. .2,  6,  52,  58,  69,  68,  71,  7^ 
80,  261,  318,  352,  443,  486. 

s.  420... 318. 

s.  421. -.227,  299,  515. 
•      s.  422... 72. 

s.  424... 227,  302;. 

s.  434... 498. 

s.  448.. .245. 

s.  469... 262. 

s.  502.. .245. 

s.  603...  176,  183,  229. 
ss.  604— 509... Ill,  179,  180,  184,  186, 

188,  189,  190,  257,  282. 
ss.  530— 634...  106. 
ss.  557— 564... .346.        '  i 

s.  607.. .261. 

s.  615. ..317. 

s.  620...  183. 

s.  633... 237. 

s.  666...  182,  265,  469. 

s.  680... .72,  261. 

s.  688.. .93,  222. 

s.  696... 272,  298. 

s.  719... 272,  298. 

s.  733.. .317,  346. 
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Statutes — continued . 

57  &  58  Vict.  c.  60,  s.  738... 272,  298 
.  '        .  s;  741. ..179. 

s.  742.. .144,  178. 
,:  s,  745. ,.189. 

60  &  61  Vict.  c.  21  (Mersey  Channels  Act,   1897). ..524. 

61  &  62  Vict.  c.   14  (Merchant    Shipping    (Liability     of 

Shipowners)  Act,   1898)...  178. 
63  &  64  Vict.  c.  32  (Merchant     Shipping    (Liability    of 
Shipowners  and  ottiers)  Act,  1900) 
...105,  178,  179,' 180,  182,  184,  188. 

6  Ed.  VII.  c.  41   (Marine  Insurance  Act,  1906)... 252. 

c.  48  (Merchant  Shipping  Act,  1906), 
ss.  54,.  55. ...177. 
es.  68,  69. ..189. 
s.  69.. .177. 

ss.  70— 71. ..179.      '   '         ' 
c.  58  (Workmen's  Compensation  Act,   1906) 
•  ...115,  281. 

7  Edw.  VII.  c.  -48  (Merchant  Shipping  Act,  1907).'. .189. 

1  &  2  Geo.  V.  0.  85  (Maritime  Conventions   Act,    1911) 

s.   1...18,  29,  70,  111,  143,  146,  148, 
150,  152,  200,  249-  334,  336. 
'  s.  2.. .154.     "  '  ' 

.    s.   3. ..Ill,  153,  281.    ■ 
s.  4... 2,  25,  69,  73. 
's.   5...91,  1S5,  280. 
s.  6. ..233. 

's.  8. ..90,  96,  133,  155.    ' 
s.  9.. .69,  75,  78,  141. 
s.   10.. .144,  230.      , 

2  &  3  Geo.  V.  e.  31  (Pilotage  Act,'  1913). ..83,  i02,  151, 

183,  226,  228,  236;  237,  239,  242, 
317. 
4  &  5  Geo.  V.  c.  50  (Merchant     Shipping^     Convention 

Act,  1914). .:317,  346,.' 489. 

Steam  Vessel, 

crossing  another,  Art^r  19 382.  ,  See  Crossing  Ships: 

fog  signals  for.  Art.  15... 348.'     See  Fog  Signals. 
lights. of.    See  Lights,  Ship's. 
Lying  dead  in  water,  duty  of,  313',  320,  ^79,  386. 
,,  meaning  of  the  term  in  the  regulations,,  3,12.  , 
meeting  end  on.  Art.  18... 377.     See  Meeting  Steamships. 
must  keep  out  of  the  way  of  sailing  ships.  Art.  20... 47,  386. 
rounding-to  without  warning  to  overtaking  vessel,  390. 
ship  propelled  by  ajiy  form  of  niachinery,  is,.  312. 
.slacken  or  stop,  if  necessary,  duty  to.  Art.  23..!400. 
speed  in  fog,  Art.  16... 353.  ,  See  Fog. 
starboard  side  rute  in  narrow  channels,  384. 
under  sail  wihen  considered  a'  sailing  vessel,  312.  ' 
black  ball  to  indicate,  Art.  14... 347. 


■6(36  INDEX. 

Steering  and  Sailing  Rules, 
Arts.  17— 26. ..367  seq. 
direction  of  vessel's  head,  not  her  course  over  the  ground, 

determines  ■which  rule  is  applicable,  380. 
-whether  Art.  27  applies  only  to,  432,  448. 

-Stern  Light, 

Art.  10. ..339. 

to  be  shown,  though  no  risk,  340. 
when  to  be  shown  and  how  long,  340. 
whether  pilot  boat  may  exhibit,  322. 

-Stopping  and  Ebversing, 
Art.  23. ..400. 

is  not  infringed  until  the  oircumstaaces  known  and 
the  Jieceesity  apparent,  14,  61,  402  seq.i,  409. 
burden  of  proof,  upon  steamship  failing  to,  412. 
effect  of  reversing  on  ship's  head,,  414^ 
excessive  speed  negligence  apart  from  regulations,  412. 
fog,  in,  application  of  Art.  23. ..408. 
"if  necessary,"  meaning  of,  401. 
Khedive,  case  of  The,  62,  405. 
not  gjways  prudent  course,  413. 
object  of  rule,  both  to  minimise  effect  of  and  to  prevent 

collision,  67,  411. 
overtaken  ship  not  bound  to,  412. 
sailing  ships,  analogous  rule  for,  412. 
tug,  rule  applied  to,  193. 

when  other  ship's  course  cannot  be  made  out,  413. 
where  the  rule  applies,  402. 

Suction,  effect  of,  41. 

Suez  Canal,  local  rules  of  navigation  for,  527. 

Sunken  Ship, 

abandonment  of,  103,  124. 

cost  of  raising,  125,  127,  262,  264. 

damage  by,  16,  103  seq. 

to,  105. 
duty  to  light  and  buoy,  103,  315. 

raise,  124. 
lighting  negligence  of  independent  contractor,  104. 
money  paid  to  wreck-raising  authority,  damages,  125. 
wrong-doer  not  discharged  by  his  ship  being  sunk,  185. 

Swell,  sinking  and  damaging  craft  by  raising,'  39,  481. 

Tack.    See  Port  Tcuik;  Starboard  Tack;  Beating. out  Tack. 
Tees,  local  rules  of  navigation  for,  528.  . 

Telegraph  Cable,  damage  to,  223. 
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Telegraph  Ships, 

lights  and  signals  for,  Art.  4... 324. 
Submarine  Telegraph  Act,  1885... 298. 

Thames, 

local  rules  of  navigation  for,  531. 
rules  under  Waterman's  Act,  546. 

Thick  Weather.    See  Fog. 

(Third  Pasty  Procedure.     See  Practice. 

Tide, 

customary  track  in  rivers,  with  reference  to,  427,  472. 
duty  for  vessel  proceeding  against  tide  rounding  point,  473. 
eddy  tide  causing  collision,  404,  474. 

immaterial,  as  regards  speed,  when  both  ships  under  way, 
356. 

Tonnage, 

how  calculated,  188. 

of  foreign  ships  for  estimating  liability,  189. 

register,  prima  facie  evidence  of,  189. 

Tow.    See  Tug  and  Tow. 

Towage  Contract.     See  Tug  and  Tow. 
Adlniralty  jurisdiction,  210. 

broken  by  negligence  causing  damage  to  tow,  206,  264. 
County  Court  jurisdiction,   106  note  (a). 
e5;oeptions  in,  206,  210. 

mutual  rights  of  tug  and  tow  under,  204  seq. 
negligence  of  tug  may  be  excepted  by,  206,  210. 
terms  and  performance,  25,  204  seq. 

'Transfer  of  Action.     See  Practice. 

Transport,  damage  by,  to  another  of  the  fleet,  81. 

Trawler.     See  Fishing  Vessels. 

Trent,  local  rules.    See  Humber. 

Trinity  House,  London, 

navigation  rules  issued  by,  in  1840. ..53. 

Tug  and  Tow.     See  Towage  Contract. 

Admiralty  jurisdiction,  negligent  towage,  210. 
American  cases  as  to  liability  of  fcng  and  tow,  194  seq., 

211  seq. 
cajgting  off  tow  unjustifia;bly,  tug  liable  for.  damage  from, 

203. 
collision  between  two  ships  in  tow, 

tug  afid  tow>:204,  206,  208. 

.    third  ship  by  fault  of  tug,  198. 
,    ,  ,  tow,  199. 

both,  200. 
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Tug  and  Tow — continued. 

coUision  between  tow  and  third  ahip  by  fault  of  tug,  199. 

tow,  198. 
both,- 200. 
by  tow  raises  no  presumption  of  n^ligenpe  in 
tug,  210.  ■  '  ' 

command,  test  of  liability  between  tug  and  tow,  197,  199, 

204. 
contribution  or  indemnity  between  tug  and  tow,  206. 
crowded  waters,  duty  of  tug  in,  201. 
damage  by  tow  after  being  cast  off,  203. 
getting  adrift,  212. 
going  astern,  216. 
'    with  sail  set,  210,  215. 
deemed  to  be  one  ship  for  soine  purposes,  193. 
division  of  loss,  coUision  with  third  ship,  146,  200,  217,  218. 
doctrine  of  common  employment  between,  209. 
duties  of  toWi  201,  203,  205.  i 

as  to  engaging  seaworthy  and  adequate  tug, 
198. 
putting  tow  Une  on  board  tug,  204. 
must  be  ready  to  oast  ofi  when  necessary, 
204. 
foUow  in  tug's  wake,  204. 
give  order  to  slip  when  necessaxy,  204. 
have  proper  lights,  204. 
warn  tug  of ,  danger,  202,  204. 
duties  of  tug,  25,  201,  202,  203.  • 

in  crowded  waters,  201.. 
must  be  sufEicient  for  her  work,  202,  205. 

keep  clear  of  craft  without  orders  from 
tow,  201,  480. 
vigilant  look-out,  203. 
obey  orders  of  tow,  201,  203. 
pick  up  cast  ofE  tow  again,  203. 
provide  sufficient  tow  line,  203. 
warn  tow  of  danger,  202. 
with  heavy  ship  in  tow,  388. 
tug-owner  to  provide  adequate  tug,.  203. 
duty  to  employ  tug,  27,.  37,  208. 

stand  by  after  casting  ofE,  203. 
fog  signals  for,  349,  351,  352. 

liability,  principle  on  which  tow  liable  for  acts  of  tug,  197. 
'■  '  'a  question  of  fact,  no  presumption  against. either, 

193,  196. 
joint  and  several,  of,  199,  200,  208.    ■ 
of  owner  of  heavy  ship  being  moved  by  tugs,  215, 
446.  •      .  .        . 

shipowner  for  'neglecting  to  employ  tug,   27, 
37,  122. 
■  '  employing  inefficient  tug,  198, 

'       ■     •  205,  209. 
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Tug  and  Tow — continued. 

liability  of  tow-owners  for  damage  by  tow,  198,  200,  204. 

tug,  198,  199,  200. 
compukorily 
employed. 
207. 
tug-owners  for  damage  by  tug,  198,  200. 

due    to    deficiency    ol 

tug,  203,  205. 
by  tow,  199,  200. 
towing    impioper    number    of 
ships,  195,  209,  213, 
where  command  is  with  tug,  197. 
tow,  204. 
lights  for  steamship  towing,  Art.  3... 323  seq. 
towed,  313. 
sailing  ship  towing,  193. 
limitation  of  liability,  187,  209. 

injury  by   tug   to   tow,     '  improper 
navigation,"  187. 
Maritime  Conventions  Act,  efEeet  of,  200. 
partiaUy  encumbered  vessel,  tug  with  tow  is,  15,  194. 
recovery  by  tow  of  damages  paid  to  third  ship,  206. 

costs  of  defending  action  by  third  ship, 
128. 
regulations,  compliance  with,  by,  193. 
rulas  for  towage  in  Tees,  530. 

Thames,  533,  543,   544. 
Tyne,   548,   549. 
sailing  ship  in  fault  for  not  keeping  out  of  the  way  of,  194. 
salvor  towing  liable  for  negligence,  209,  263. 
stop  and  reverse  rule  applied  to,  194. 
third  party  procedure,  tug,  tow  and  third  ship,  not  avail- 
able, 210. 
tow  line  causing  damage  to  third  ship,  204. 

parting,  213. 
tow  entitled  to  assume  proper  navigation  in  tug,  480. 
"tug  is  servant  of  tow,"  meaning  of  phrase,  196. 
casting  off  tow  line,  214. 
making  fast  without  knowledge  of  tow,  212. 
tow  and  third  ship,  third  party  procedure,  210. 
towing  her  ship  ashore,  213. 

working  at  ship  ashore,  dutv  to  keep  out  of  the  way, 
474. 
tugs  racing  for  a  job,  37. 

two  tugs  in  charge  of  one  ship,  responsibility,  208. 
unseaworthy  ship  in  tow,  217. 
unwieldy  tow,  195,  210,  446. 

warranty  of  fitness  of  tug  by  ti^-owner  supplying,  208, 
205. 
M.  39 
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TuKKEY,  Ships  oi',  do  not  use  bell,  Art.  13:.. .348. 
Tyne,  looal  rules  of  navigation  in,  546. 

Undeh  Way, 

getting  under  way,  precautions  before,  468. 

when  another  vessel  approaching,  386. 
in  improper  weather,  365. 
meaning,  of  the  term,  312,  319,  328.. 
vessel  lying  defid  in  water,  374,  379. 

Vessel. 

definition  of,  in  Merchant  Shipping  Act,  1894. ..144,  178. 

decisions  as  to  what  are,  144,  178.. 
Maritime  Conventions  Act,  1911,  applies  to  "vessels,"  143. 
vessels  which  are  not  "  ships  "  not  entitled  to  limit  liability, 
178. 

Warships.     See  King's  Ships. 

Waterman,  rules  as  to  Thames,  546. 

Wharmnger.     See  Harbour  Authority. 

Whistle, 

duty  to  sound,  whether  can  be  excused  under-  Art.  27... 

432,  433,  448. 
signals  by,  to  indicate  alteration  of  course.  Art.  28... 400. 
steamship  in  thick  weather,  Art.  15. ..348. 

Wilful  Damage, 

by  master  or  crew,  owner  not  liable  for,  40,  79. 
foreign  ship  to  another  in  foreign  waters,  233. 

Winding  Eivbr.     See  Narrow  Channel;  Rivers. 

Workmen's  Compensation  Act,  whether,  sums  paid  under,  can 
be  recovered  as  damages  in  action  in  rem,  115,  281 . 

Writ.     See  Practice. 
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4s.   6d.  to   12s.   ne,t. 

DICTIONARY.— Wharton's  Law  Lexicon.— Twelfth  Edi- 
tion.    By  E.  A.  Wdetzbueg.     1916.  21.   10s. 
"The  most  useful  of  legal  works." — Law  Journal. 

The    Pocket    Law    Lexicon.— Fourth  Edition.      1905. 

Net,  68.  6d. 

"  A  wonderful  little  legal  Dictionary." — Law  Students'  Journal. 

DIGEST.— Mews'   Quinquennial    Digest,    1911-1915.    By 

John  Mews.    1916.  21.  10s. 

The  Annual  Digest,  1916  &  1917.  Each  Us. 

DIVORCE.— Browne  and  Watts'  Law  and  Practice  in 

Divorce  and  Matrimonial  Causes. — Eighth  Edition. 

By  J.  H.  Watts.     1913.  Net,  11.  8s. 

"  The  practitioner's  standard  work  on  divorce  practice." — Law 

Quarterly  Meview. 

EASEMENTS.— Goddard's  Treatise  on  the  Law  of  Ease- 
ments.—Seventh  Edition.     1910.  11.  10s. 

"  Nowhere  has  the  subject  been  treated  so  exhaustively." — Law 
Times. 

Innes'  Digest  of  the  Law  of  Easements.—Eighth  Edi- 
tion.   1911.  7s.  Gd. 

"  The  student  wUl  find  in  it  everything  that  he  wants,  while  the 
practitioner  will  be  glad  to  have  so  safe  and  comprehensive  a 
guide." — Law  Journal. 

ESTATES.— Thompson's  English  Law  and  Practice  relat- 
ing to  Estates  of  Persons  Dying  Domiciled  Abroad  in 
Non-.Contentious  Matters.     1917.  os. 

EQUITY.— Seton's  Forms  of   Judgments  and   Orders. 

With  Practical  ITotes.  Seventh  Edition.  By  A.  B. 
Ingpbn,  K.C,  F.  T.  Bloxam  and  H.  G.  Gaeeett. 
3  vols.     1912.  61. 

"A.  most  valuable  and  indispensable  work." — Law  Journal. 

Smith's  Practical   Exposition  of  the  Principles  of 

Equity.— Fifth  Edition.    1914.  21s. 

"  Useful  to  both  practitioner  and  studctnt  alike." — Jmw  Stu- 
dents' Journal. 


EVIDENCE.-Holf^  Outline  of  the  Rules  of  Evldence.- 

1917.  ,  Net,  Is. 

Tregarthen's  Law  of  Hearsay  Evidence.— 1915. 

Net,  5s. 
"  An  elaborate   and  detailed   acoount  of   a  very  imperfectly 
understood  topic." — Law   Quarterly  Review. 

Watson's  Law  of  Evidence.— 1917.  Net,  12s.  6d. 

EXECUTORS.— Ingpen's  Treatise  on  the  Law  relating 
to  Executors  and  Administrators.— Second  Edition. 
1914.  Net,  11.  5s. 

"  The  book  may  be  recommended,  with  confidence,  as  accurate, 
praotioal,  and  learned." — Law  Quarterly  Review. 

FORMS.— Bowstead's  Collection  of  Forms  and  Prece- 
dents other  than  Conveyancing,  Company,  Local  Govern- 
ment and  Practice  Forms. — 2  vols.    1914.      Net,  Hi.  10s. 
"An    indiflpenaable    adjnnct    to    every    practising    lawyer's 
library." — Law  Journal.^ 

Chitty's  Forms  of  Civil  Proceedings  in  the  King's 
Bench  Division.— Fourteenth  Edition.  By  T.  W, 
Chitty,  E.  H.  Chapman  and  P.  Clark.   1912.  21.  10s. 

"  An  Indispensable  adjunct  to  every  working  lawyer's  library."  " 
— Law  Journal.  y 

Daniell's  Chancery  Forms  and  Precedents. — Sixth 
Edition.  By  R.  White,  F.  E.  W.  Nichols  and  H.  G. 
Gabkett.     1914.  21. 10s. 

"The  standard  work  on  Ohancery  Procedure." — Law  Quarterly 
Review. 

HIRE-PURCHASE  SYSTEM.-Russell's  Practical  Manual 
of  Hire-Trade  Law.— Fifth  Edition.    1914.      7s.  6d. 

"The  book  is  full  of  practical  suggestions." — Solioitort' 
Journal. 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insurance 
and  Average.— Ninth  Edition.  By  E.  L.  de  Hart 
and"^E.  I.  Simey.    2  vols.    1914.  4d.  4». 

"Arnould's  '  Marine  Insurance '  is  recognised  throughout  the 
British  Empire  and  the  United  States  as  a  standard  work  of 
ahnoet  judicial  authority." — Law  Journal. 

Stone's  Insurance  and  Workmen's  Compensation 
Cases.— 2  xcqls.    1914.  Net,  21.  2s. 

"A  veirr  valuable  compendium  of  the  case  law  of  insuraace." — 
SolioitorP  Journal. 

INTERNATIONAL  LAW.— Anthonis'  Sanctions  of  Inter- 
national Law.    1917.  Net,  Is. 

Cheng's  Rules  of  Private  International  Law  Deter- 
mining Capacity  to  Contract.— 1916.  7s.  Gd. 


INTERNATIONAL  LAV/— continued.    , 

Wheaton's   Elements   of   International   Law.— Fifth 

English    Edition.      By;  Coleman   Phillipson,    LL.D. 

Witti  an  Introduction  by  the  Eight  Hon.  Sir  Fredeeick 

Pollock,  Bart.,  D.C.L.,  LL.D.     1916.  2Z. 

"  Wheaton  stands  too  high  for  criticism." — Load  Timet. 

LAND  VALUES^Napier's  New  Land  Taxes  and  their 

Practical  Application.— Second  Edition.   1912.   \l.  Is. 

"  Napier's  explanatory  summary  of  the  new  taxation  and  his 

notes  on  the  sections  are  admirable." — Law   Quarterly  Review. 

LANDLORD  AND  TENANT.-Woodfall's  Law  of  Land- 
lord and  Tenant. — ^Nineteenth  Edition.    By  W.  Han- 
bury  Aggs.     1912.  21.  2s. 
'             "WoodfaU  is  really  indispensable  to  the  practising  lawyer, 
of  whatever  degree  he  may  be." — Law  Journal. 

LAW  LIST,  1918.  Net,  10s.  6d. 

LEADING  CASES.— Caporn's  Selected  Cases  on  the  Law 

of  Contracts. — Second  Edition.     1914.  15s. 

Petrides'  Student's  Cases,  illustrative  of  all  branches 

of  the  Law.     1910.  12s.  6d. 

"  The  cases  appe^  to  be  well  chosen  and  correctly  stated." — 

Solicitors'  Journal. 

Randall's  Selection  of  Leading  Cases  in  Equity.— 

1912.  10s.  6d. 

"  One  of  the  foremost,  if  not  the  best,  of  Equity  case  books." — 
Lav)  Students'  Journal. 

Shirley's  Selection  of  Leading  Cases  in  the  Common 

Law.— Ninth  Edition.     By  R.  Watson.     1913.         18s. 
"  The  eelection  is  very  large,  though  all  are<di8tiiLetiy  Lisiding 
Cases,'  and  the  notes  are  by  no  means  the  leEtst  meriteiSiUa  part 
of  the  work." — Law  Journal. 

LEGAL  HISTORY.— Deans'  Student's  Legal  History.— 

Third  Edition.    1913.  10s. 

"  There  is  no  better  short  introduction  to  the  study  of  the  law." 
— Law  Notes. 

LIBEL  AND  SLANDER.— Ball's  Law  of  Libel  as  affecting 
Newspapers  and  Journalists.— 1912.  6s. 

"A  well-arranged  and  well-executed  work." — Law  Journal. 

Odgers'  Digest  of  th^  Law  of  Libel  and  Slander.— 

Fifth  Edition.    1911.  11.  18s. 

"  Should  be  found  on  the  shelves  of  every'  practitioner." — Law 
Students'  Journal. 

LUNACY.— Heywood  and  Massey's  Lunacy  Practice.— 

Fourth  Edition.    1911.  11.  Us. 

"A  complete  treatise  on  lunacy  practice." — Solicitors'  Journal. 

MAGISTRATES'  PRACTICE,  1916.— By  C.  M.  Atkinson, 
Stipendiary  Magistrate  for  Leeds.  20s. 


MENTAL  DEFICIENCY.— Davey's  Law  relating  to  the 

Mentally  Defective.— Second  Edition.     1914.      10». 

"Thia  admirably  arranged  and  handy  book." — Law  Journal. 

MILITARY  SERVICE.— Stoker  and  Bentwich's  Military 
Service  Acts  Practice.    1918.  7s.  &d. 

MORTGAGE.— Coote's  Treatise  on  the  Law  of  Mort- 
gages.—Eighth  Edition.  By  Sydney.  E.  Willtams. 
2  vols.     1912.  Net,  Zl.  3«. 

"  It  is  essentially  a  practitioner's  book,  and  we  pronounce  it 
'  one  of  the  best.' '' — Law  Notes. 

NATIONAL  INSURANCE.— Watts  on  National  Insur- 
ance.—1913.  •        12s.  6d. 

"  Mr.  Watts  has  studied  this  complicated  Act  with  great  care, 
and   produced   a   very   elaborate  and   complete   edition." — Laie 


NIGERIA.— Titles  to  Land  in  Nigeria,— 1916.       Net,  30s. 

NOTARY.—Brooke's  Office  and  Practice  of  a  Notary. 

—Seventh  Edition.     By  J.  Ckanstoun.     1913.     11.  10s. 
"The  book  is  an  eminently  practical  one,  and  contains  a  very 
complete  collection  of  notarial  precedents." — Law  Journal. 

PARTNERSHIP.— Pollock's    Digest-  of    the    Law     of 

Partnership.— Tentli  Edition.     1915.  10s. 

PLEADING.— Bullen  and  Leake's  Precedents  of  Plead- 
ings.—Seventh  Edition.  By  W.  Blake  Odgeks,  K.C., 
and  Walter  Blake  Odgers.     1915.  21.  10s. 

"The  standard  work  on  modern  pleading." — Law  Journal. 

Eustace's  Practical  Hints  on  Pleading.— 1907.        5s. 

"  Especially  useful  to  young  solicitors  and  students  of  both 
branches  of  the  legal  profession." — Law  Times. 

Odgers'  Principles  of  Pleading  and  Practice. — Eighth 
Edition.     1918.  ,       15s. 

"The  safest  possible  guide  in  all  matters  affecting  pleading 
and  practice." — Law  Journal.  \ 

POOR  LAW  SETTLEMENT.— Davey's^Poor  Law  Settle- 
ment and  Removal.— Second  Edition.    1913.         15s. 

"  The  law  of  the  subject  is  most  industriously  and  hicidly  sot 
out." — The  Spectator. 

POWERS.— Farwell's    Concise    Treatise   on   Powers.— 

Third  Edition.     By  C.   J.   W.   Earwell    and    F.    K. 
Archer.     1916.  H.  15s. 

PRIZE  CASES.— Cases  Decided  in  the  Prize  Court  and 
on  Appeal  to  the  Privy  Council. 

,    Each  Part  Net,  7s.  Gd. 

RATING.— Davey's  Law  of  Rating.— 1913.  IZ.  10s. 

"  A  complete  and  exhaustive  treatise  on  the  sul)ject,  beyond 
doubt  the  most  comprehensive  which  has  yet  appeared" — Law 
Juvimil. 


RECEIVERS  AND  MANAGERS.— Riviere's  Law  relating 
to  Receivers  and  Managers.— 1912.  9». 

"A  reliable  guide  to  an  intricate  subject,  and  should  be  of  great 
,    service  to  practitioners." — Law  Journal. 

TORTS.— Addison's  Law  of  Tort§.— E%hth  Edition.    By 
W.  E.  Gordon  and  W.  H.  Griffith.  1906.  Net,  II.  18s. 
"  Bssentially  the  practitioner's  text-book." — Law  Journal. 

Polloclc's  Law  of  Torts.— Tenth  Edition.    1916.  1?.  10s. 
"Concise,  logically  arranged,  Mid  accurate." — Zaio  Times. 

\*  An  Analysis  of  the  above  for  Students. — Second 
Edition.    By  J.  K.  Mannooch.    1916.  5s. 

TRADE  UNIONS.— Greenwood's  Law  relating  to  Trade 
Unions.— 1911.  10s. 

"An  admirably  clear  exposition  of  the  law." — Law  Quarterly 
Sevimo.  t 

A  Supplement  to  above,  including  the  Trade  Union  Act, 
1913.    1913.  Net,is.&'d. 

The  two  works  together,  net,  10s. 

TRUSTS  AND  TRUSTEES.— Godefroi  on  the  Law  of 
Trusts  and  Trustees.— Fourth  Edition.  By  Sydney 
E.  "Williams.     1915.  \l.  16s. 

"An  eminently  practical  and  useful  work." — Law  Timet. 

WAR.— Chartres'  Munitions  of  War  Acts.^An  Analysis, 
with  Notes.    1916.  Net,  5s. 

Chartres'  Judicial  Interpretations  of  the  Munitions 
of  War  Acts.— 1917.  Net,  4s. 

Higgins'  Defensively  Armed  Merchant  Ships.— 1917. 

I  Net,  Is. 

Page's  War  and  Alien  Enemies. — The  Law  affecting 
their  Personal  and  Trading  Eights;  and  herein  of  Con- 
traband of  War  and  the  Capture  of  Prizes  at  Sea. 
Second  Edition.     1915.  Net,  6s.  6d. 

WILLS. — Theobald's   Concise   Treatise  on  the   Law  of 

Wills.— Seventh  Edition.     1908.  21. 

"  Indispensable  to  the  conveyancing  practitioner." — Caw  Times. 

WORKMEN'S   COMPENSATION.  — Costs    under    the 

Workmen's  Compensation  Act.  —  With  Precedents. 

1915.  5s. 

Knowles'  Law  relating  to  Compensation  for  Injuries 

to  Workmen.— Third  Edition.     1912.  11. 

"  Its  merits  entitle  it  to  rank  with  the  best  of  the  treatises  on 
the  subject." — Law  Quarterly  Review. 

Workmen's  Compensation  Reports. — A  complete  Series 
of  Reports  of  Cases  on  the  subject  of  Workmen's  Com- 
pensation.   With  Annotated  Index. 

Subscription  -for  1918,  15s.  net  {postage  Is.  extra). 

STEVENS  &  SONS,  Ltd..  119  &  120,  Chancery  Lane,  Loff(ft)n, 
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